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V, 

Manhattan  Ry.  Co.,  New  York  Elevated  Ry.  Co.  et  aL 

[Adtance  due,  Court  of  Common  Fleas,  New  Torh  City.    April  15,  1884.) 

The  Board  of  Directors  of  a  railroad  company  leased  the  same  to  another 
company  upon  certain  terms.  Bubsequently,  by  agreement  the  said  leases 
were  modified  in  their  terms,  a  bill  being  filed  by  the  first-named  company 
to  annul  the  last-mentioned  agreement.  Held,  that  as  they  had  ample  remedy 
at  law  by  an  action  to  recover  rent  due  under  the  original  lease,  equity  had 
not  jurisdiction  to  grant  the  relief  sought. 

In  the  above  case  a  third  railroad  company  had  also  leased  its  road  to  the 
company  first  named,  and  was  a  party  to  the  agreement  specified  above,  and 
directly  interested  therein.  Heldy  that  as  said  third  company  could  not  by 
an  action  at  law  on  the  lease  be  released  from  its  liability  under  the  agree- 
ment, this  circumstance  would  alone  confer  upon  the  court  jurisdiction  to 
grant  the  equitable  relief  sought. 

Where  a  bill  in  equity  is  filed  which  affords  no  ground  for  equitable  relief, 
bat  the  facts  proven  show  that  the  plaintiff  is  entitled  to  legal  relief,  the 
court  will  not  dismiss  the  bilL 

Where  the  directors  of  a  corporation  enter  into  an  agreement  on  its  behalf 
the  corporation  may  itself  subsequently  apply  in  equity  to  have  said  agree- 
ment set  aside  on  the  ground  of  fraud.  The  corporation  is  not  debarred 
from  seeking  such  relief  on  the  ground  that  it  was  a  party  to  the  fraud. 

A  raiboad  company  leased  its  road  to  another  company,  and  subsequently 
by  agreement  modified  the  terms  of  the  lease.  A  bill  beinff  filed  to  set  aside 
the  agreement,  ?ield,  that  the  objection  could  not  be  raised  that  the  original 
lease  was  a  nullity,  being  made  without  authority  of  law,  and  that  the  effect 
of  a  decree  in  accordance  with  the  prayer  of  the  bill  would  be  to  reinstate 
it,  as  it  did  not  follow  that  such  would  be  the  result. 

Where  one  stockholder  institutes  prompt  proceedings  to  set  aside  an 
alleged  illegal  agreement  entered  into  by  tne  directors  of  a  corporation  on 
its  behalf,  this  will  enure  to  the  benefit  of  all  the  stockholders.  Other 
stockholders  will  not  therefore  be  guilty  of  laches  because  they  fail  likewise 
to  institute  such  proceedings,  or  to  join  therein. 

Stockholders  are  not  guilty  of  laches  in  not  acting  together  at  once  to  set 
aside  an  alleged  illegal  agreement  entered  into  by  directors.  They  cannot 
be  expected  to  take  such  action  until  the  next  meeting  to  which  they  are 
legally  summoned  to  elect  a  new  board  of  directors  to  assert  their  rights. 

In  such  case  the  new  board  of  directors  may  institute  proper  proceedings 
to  nullify  and  set  aside  the  alleged  illegal  and  wrongful  agreement  of  the 
previous  board. 

Where  a  party  has  obtained  an  injunction  to  restrain  the  stockholders  of  a 
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corporation  from  bringing  suit  to  set  aside  an  agreement  entered  into 
between  itself  and  the  corporation,  it  cannot  in  a  subsequent  suit  by  the 
corporation  to  set  aside  such  agreement  set  up  laches  on  the  part  of  the 
stockholders  in  moving  to  set  it  aside. 

The  mere  filing  of  a  bill  of  peace  to  prevent  the  institution  of  a  suit  will 
not  of  itself  produce  that  effect,  unless  preliminary  or  final  judgment  be 
entered  thereon. 

A  railroad  company  leased  the  lines  of  two  other  companies,  and  subse- 
quently got  into  financial  difilculties.  A  receiver  was  appointed  on  applica- 
tion of  the  attorney-general,  and  afterwards  the  three  companies  having 
agreed  upon  a  modification  of  ^he  leases,  made  application  to  have  the  receiver 
discharged,  and  the  property  restored  to  the  company  lessee.  This  was  done, 
the  decree  expressly  reserving  to  the  court  the  power  of  alteration  or  modi- 
fication. In  a  suit  subsequently  brought  by  one  of  the  companies  lessor 
against  the  company  lessee  to  set  aside  the  above  agreement  modifying  the 
release  on  the  ground  of  fraud,  Tield,  that  as  the  company  complainant  had 
not  been  a  party  to  the  suit  instituted  by  the  attorney-general,  the  circum- 
stances did  not  debar  it  from  moving  to  set  aside  the  agreement. 

Where  directors  have  entered  into  an  illegal  contract,  and  subsequently  in 
a  suit  to  which  the  corporation  is  a  party  have  assented  to  a  judgment  affirm- 
ing the  validity  of  such  contract,  this  will  not  debar  the  corporation  from 
taking  steps  to  set  the  contract  aside. 

The  corporation  complainant  was  held  entitled  to  the  relief  prayed  for, 
viz.,  the  setting  aside  of  the  alleged  fraudulent  agreement,  notwithstanding 
the  fact  that  it  was  impossible  to  restore  all  parties  thereto  to  the  exact 
status  occupied  by  them  before  the  agreement  was  entered  into.  The  other 
parties  having  entered  into  such  agreement  with  full  knowledge  that  the 
stockholders  of  the  corporation  defendant  claimed  that  the  same  was  illegal 
and  void,  must  abide  the  consequences  of  the  annulment  of  the  agreement, 
and  this  notwithstanding  that  they  have  paid  out  money  on  the  faith  of 
the  agreement  which  cannot  be  restored. 

It  was  unnecessary  as  a  condition  precedent  to  the  relief  sought  to  make 
tender  of  such  money  so  paid  out  and  expended. 

The  evidence  in  this  case  held  insufficient  to  establish  actual  fraud  upon 
the  part  of  the  directors  of  a  railroad  company  in  leasing  the  road  to  another 
company,  and  subseauently  entering  into  an  agreement  modifying  the  terms 
of  the  lease.  They  aid  not  enter  into  this  scheme  to  benefit  themselves  at 
the  expense  of  the  corporation. 

The  charter  of  a  railroad  company  provided  that  its  directors  were  to 
manage  its  business  and  affairs.  Eeld^  that  said  directors  had  no  power  to 
lease  the  road  without  the  assent  of  the  stockholders.  Held  further,  that 
they  had  no  power  to  bind  the  corporation  by  an  agreement  modifying 
important  covenants  in  an  existing  lease  without  the  assent  of  the  stock- 
holders. 

A  railroad  corporation  can  only  effect  a  lease  of  its  road  or  make  substan- 
tial modifications  of  an  existing  lease  by  the  concurrent  action  of  its  board 
of  directors  and  its  stockholders. 

Where  the  interests  of  two  railroad  companies  are  directly  antagonistic^ 
i^reements  between  them,  entered  into  by  their  boards  of  directors,  are  void- 
able at  the  option  of  the  stockholders  of  one  company,  three  of  the  board 
of  directors  of  which  are  directors  and  stockholders  in  the  other  company. 

In  such  case  it  is  immaterial  that  the  three  stockholders  in  Question  con- 
stituted a  minority  of  the  board  of  the  company  seeking  to  set  the  agreement 
aside,  and  were  a  minority  of  the  board  at  the  meeting  of  the  directors  adopt- 
ing the  aCTeement. 

One  ranroad  company  leased  its  road  to  another.  Subsequently,  the  board 
of  directors  of  the  company  lessor,  three  of  whom  were  also  members  of 
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the  board  of  directors  of  the  company  lessee  and  stockholders  therein, 
entered  into  an  agreement  modifying  the  terms  of  the  lease  to  the  disadvan- 
tage of  the  company  lessor.  The  interests  of  the  two  companies  were 
directly  antagonistic.  Bdd,  that  the  stockholders  of  the  corporation  lessor 
might  at  their  option  avoid  the  agreement. 

The  fact  that  the  stockholders  of  the  company  lessor  knew  at  the  time 
they  elected  the  three  directors  in  question  that  they  were  also  directors  of 
the  company  lessee  was  immaterial. 

Where  the  minutes  of  a  board  of  directors  show  that  a  director  voted  in 
a  certain  way,  and  the  same  were  read  and  approved  without  objection  at 
the  next  meeting  of  the  board,  in  the  presence  of  the  director  in  question 
and  others,  the  court  will,  in  determining  how  that  director  voted,  abide  by 
the  minutes,  and  will  not  be  swayed  by  parol  evidence  that  he  voted  to  a 
contrary  effect. 

In  the  Court  of  Common  Pleas  for  the  County  of  New  York. 

The  facts  of  this  case  were  found  by  the  court  substantially  as 
follows :  There  were  and  are  in  the  city  of  New  York  three  com- 
panies, duly  organized,  owning  and  operating  elevated  railroads. 
Tiiese  wore 

(1)  The  Manhattan  Ry.  Co.     Capital,  $2,000,000. 

(2)  The  New  York  Elevated  R  E.  Co.  Capital,  $6,500,000. 
Bonded  debt  secured  by  mortgage,  $8,500,000. 

(3)  The  Metropolitan  Elevated  Ey.  Co.  Capital,  $6,500,000. 
Bonded  indebtedness  secured  by  mortgage,  $10,818,000. 

During  the  year  1878  the  roads  oi  all  three  companies  were 
finished  and  put  in  operation. 

It  being  found  desirable  by  the  managers  of  both  the  Elevated 
Bailroad  companies  that  the  elevated  railroad  system  should  be 
under  one  management,  not  only  for  the  interest  of  the  companies, 
but  also  for  the  interest  of  the  public,  a  scheme  was  devised  by 
which  the  charter  of  the  Manhattan  Co.  fwhose  capital  stock 
was  increased  for  that  purpose  to  thirteen  millions  of  dollars),  was 
to  be  made  use  of,  and  an  agreement  was  entered  into  between  the 
three  companies  on  the  20th  day  of  May,  1879,  called  the  Tripai-- 
tite  Agreement. 

This  agreement  recites  that  the  said  three  companies,  for  the 
purpose  of  avoiding  the  dangers  of  crossing  elevated  railway  tracks 
upon  the  same  level,  and  otherwise  securing  to  the  public  of  New 
York  the  advantage  of  safer  and  more  rapid  transit  through  the 
action  of  one  directing  body,  had  a^eed  afi  follows : 

Ist.  That  the  New  York  and  Metropolitan  companies  should 
execute  leases  to  the  Manhattan  Co.,  and  aftei*  making  cer- 
tain agreements  in  reference  to  outstanding  contracts  and  to  pay- 
ments to  be  made  by  the  New  York  and  Metropolitan  companies 
and  to  the  issue  of  certain  additional  first  mortgage  bonds  by  the 
Metropolitan  Co.     The  agreement  provided  as  follows : 

10.  In  consideration  of  the  premises  the  ^^  Manhattan  Co., 
in  addition  to  assuming  payment  of  the  principal  and  interest  of 
the  first  mortgage  bonds  of  the  New  York  and  Metropolitan  com- 
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panies  as  above  provided,  and  the  payment  of  cash  rental  and  guar- 
anteed dividend  as  provided  in  the  lease,  hereby  agrees  to  issue  and 
deliver  to  the  New  York  and  Metropolitan  companies  its  two  bonds, 
each  for  six  millions  five  hundred  thousand  dollars,  payable  on  de- 
mand, one  to  James  A.  Cowing,  as  trustee  for  the  stockholders  of 
the  New  York  Co.,  and  the  other  to  John  Baird,  as  trustee 
for  the  stockholders  of  the  Metropolitan  Co.,  with  authority 
to  the  trustees  respectively  to  use  the  same,  if  they  see  fit,  in  pay- 
ment for  stock  of  the  Manhattan  Co.,  at  par." 

Leases  were  duly  executed,  bearing  date  May  20,  1879,  by 
which  the  New  York  Co.  leased  its  road,  etc.,  to  the  Manhattan 
Co.,  and  the  Manhattan  Co.  agreed  to  pay,  by  way  of  rental, 
the  sum  of  ten  thousand  dollars  annually  to  the  New  York 
Co.,  and  to  pay  the  principal  and  interest  upon  the  first  mort- 
gage bonds  issued  by  the  New  York  Co.,  amounting^  to  eight 
millions  five  hundred  thousand  dollars,  and  also  a  dividend  an- 
nually of  ten  per  cent  upon  thfe  six  and  one  half  millions  issued 
by  the  New  York  Co.,  and  also  all  taxes  and  assessments,  etc., 
of  every  kind  and  nature. 

The  said  lease  further  provided,  in  case  of  a  failure  of  the  Man- 
hattan Co.  to  pay  the  above  amounts,  or  should  fail  to  keep 
and  perform  anv  of  the  covenants  and  agreements  therein  con- 
tained, that  the  New  York  Co.  should  have  the  right  to  reenter. 

Upon  the  same  day,  the  Metropolitan  Co.  executed  a  sim- 
ilar lease  of  its  road,  etc.,  to  the  Manhattan  Co.,  containing  sub- 
stantially the  same  provisions  as  those  contained  in  the  lease  by  the 
New  York  Company. 

The  Manhattan  Co.,  upon  the  delivery  of  these  leases,  dnly 
issued  its  bonds  for  six  and  one  half  million  dollars  each,  convert- 
ible into  stock,  to  Messrs.  Cowing  and  Baird,  as  trustees,  as  pro- 
vided for  by  the  tripartite  agreement ;  and  on  the  13th  of  June, 
1879,  Cowing  and  Baird  surrendered  these  bonds  to  the  Manhattan 
Co.,  and  eacn  received  65,000  shares  of  the  Manhattan  stock. 
Cowing  transferred  the  stock  issued  to  him  to  the  shareholders  of 
the  New  York  Co.,  and  Baird  transferred  the  stock  issued  to 
him  to  the  shareholders  of  the  Metropolitan  Co..  The  leases 
by  the  Metropolitan  Co.  to  the  Manhattan  Co.,  and  the  tripar- 
tite agreement  were  dnly  approved  by  the  stockholders  of  the 
Metropolitan  Co.,  on  the  28th  of  May,  1879,  and  also  by  the 
stockholders  oi  the  New  York  Co. 

On  the  first  day  of  November,  1879,  the  Metropolitan  Co. 
made  a  new  mortgage,  to  secure  bonds  to  the  amount  of  four  mil- 
lions of  dollara,  witn  six  per  cent  interest,  payable  in  May  and 
November — ^two  millions  of  which  bonds  were  issued. 

In  July,  1879,  the  following  persons  were  elected  Directors  of 
the  Metropolitan  Co.:  Wm.  K.  Garrison,  Wm.  Foster,  Jr.,  Geo. 
M,  Pullman,  Wm.  Adams,  Jr.,  J.  F.  Navarro,  John  P.  Ken- 
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nedj,  Horace  Porter,  Fausto  Mora,  Chas.  H.  Clayton,  John  Baird, 
Greorge  J.  Forrest. 

Parsaant  to  an  act  of  the  Legislatnre,  passed  during  this  year, 
the  nnmber  of  directors  of  the  Manhattan  Co.  was  increased 
to  thii*teen,  and  at  the  election  held  in  November,  1879,  six  were 
taken  from  the  New  York  Board  of  Directors,  and  six  from  the 
Metropolitan  Board  of  Directors,  and  one  was  named  who  was 
disconnected  with  either  company. 

The  following  persons  were  elected,  directors  of  the  Manhattan 
Co.: 

Wm.  R.  Gbrrison,  C.  W.  Field,  Geo.  M.  Pullman,  A.  H.  Barney, 
J.  F.  Navarro,  Benj.  Brewster,  Horace  Porter,  Nathan  Guildford, 
Kobert  Harris,  John  Baird,  George  J.  Forrest,  Heber  R.  Bishop, 
Josiah  M.  Fiske,  Mr.  Harris  being  the  thirteenth  director,  and  not 
connected  with  either  road. 

In  January^  1880,  the  following  persons  were  elected  directors 
of  the  New  York  Co.: 

Cyrus  W.  Field,  David  Dows,  A.  H.  Barney,  John  H.  Hall, 
Josiah  M.  Fiske,  Jesse  Hoyt,  A.  S.  Barnes,  J.  D.  Mairs,  H.  R. 
Bishop,  Benj.  Brewster,  D.  A.  Lindley,  E.  M.  Field,  N.  Guild- 
ford. 

And  in  July,  1880,  the  following  persons  were  elected  directors 
of  the  Metropolitan  Co.: 

John  Baird,  Wm.  R.  Garrison,  Geo.  J.  Forrest,  Wm.  Foster,  Jr., 
John  P.  Kennedy,  J.  F.  Navarro,  Horace  Porter,  Geo.  M.  Pull- 
man, Wm.  Adams,  Jr.,  Chas.  H.  Clavton,  Mortimer  Ward. 

And  in  November,  1880,  the  following  persons  were  elected 
directors  of  the  Manhattan  Co.: 

C.  K.  Garrison,  Wm.  R.  Garrison,  George  J.  Forrest,  A.  V. 
Stout,  John  P.  Kennedy,  J.  F.  Navarro,  Horace  Porter,  E.  F. 
Winslow,  Arthur  Leary,  Wra.  Foster,  Jr.,  Mortimer  Ward,  R.  M. 
Gallaway,  H.  F.  Dimock,  none  of  whom  were  directors  in  the  New 
York  Co.,  and  six  of  whom  were  directors  in  the  Metropolitan  Co. 

In  January,  1881,  the  following  persons  were  elected  directors 
of  the  New  York  Co.,  none  of  whom  were  in  either  of  the  other 
boards: 

David  Dows,  A.  H.  Barney,  Josiah  M.  Fiske,  Jesse  Hoyt,  A. 
S.  Barnes,  C.  W.  Field,  John  D.  Maii-s,  E.  M.  Field,  H.  R.  Bishop, 
Benj.  Brewster,  D.  A.  Lindley,  John  H.  Hall,  J.  A.  Cowing. 

From  the  time  of  the  leases  above  mentioned,  the  Manhattan 
Co.  continued  to  operate  the  roads,  but  the  result  not  proving  satis- 
factory to  the  parties  interested  in  the  elevated  roads,  and  probably 
fore-seeing  the  disasters  which  subsequently  beset  the  Manhattan 
Co.,  the  directors  of  both  the  New  York  and  Metropolitan  compa- 
nies were  desirous  of  eflfecting  a  complete  union  or  merger  of  these 
corporations  with  the  Manhattan  Co.,  and  negotiations  were  had 
between  the  companies,  during  the  early  part  of  1880 ;  but  in  con- 
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sequence  of  the  great  divergence  in  the  views  of  the  persons  inter- 
ested, as  to  the  vahies  whicli  should  be  affixed  to  the  respective 
properties  in  the  scheme  of  the  merger,  but  little  progress  was 
made  in  the  settlement  of  the  difficulties. 

In  July,  1880,  however,  all  the  parties  agreed  that  the  follow- 
ing questions,  namely : 

*'  What  are  the  compai-ative  rates,  under  all  the  circumstances, 
of  the  stocks  of  the  I^ew  York  Elevated  E.  E.  Co.,  and  of  the 
Metropolitan  Elevated  Ey.  Co.,  to  be  taken  as  the  basis  of  merging 
with  ttie  Manhattan  Ey.  Co.,  under  Chapter  503  of  the  Laws  of 
1879,  to  be  submitted  at  the  office  of  the  Manhattan  Co.  on  Thurs- 
day, the  5th  of  August,  at  10  a.m.,  each  company  to  have  four 
hours  for  producing  evidence,  and  one  hour  for  any  argument  it 
may  choose  to  submit  by  counsel  dr  other  representatives,  the  rela- 
tive rates  of  said  stocks  to  be  expressed  in  percentages,  so  that  the 
sura  of  the  two  shall  be  200  ?"  should  be  submitted  to  arbitrators. 
The  arbitrators  met,  took  a  large  amount  of  evidence,  heard  the 
parties ;  and  on  the  15th  of  September,  1880,  made  the  following 
report : 

The  comparative  rate  at  which  the  stock  of  the  New  York  Ele- 
vated E.  E.  Co.  shall  be  taken  is  110 ;  and  the  comparative  rate  at 
which  the  stock  of  the  Metropolitan  Ey.  Co.  shall  be  taken  is  90, 
as  the  basis  of  merging  with  the  Manhattan  Co. 

This  decision  was  accepted  by  the  directors  of  the  companies,* 
and  recommended  to  the  stockholders  to  be  earned  into  effect. 

Stockholders'  meetings  were  held,  but  the  scheme  seems  to  have 
had  no  vitality,  and  was  allowed  to  drop  and  no  action  was  taken. 

The  profits  arising  from  the  elevated  roads,  not  by  any  means 
meeting  the  great  expectations  which  had  been  indulged  in,  and 
taxes  having  oeen  levied  upon  the  properties  of  the  New  York  and 
Metropolitan  companies,  as  well  as  upon  the  Manhattan,  which  do 
not  seem  to  have  been  anticipated,  the  Manhattan  Co.,  in  the 
early  part  of  the  year  1881,  found  that  it  would  be  impossible,  from 
the  revenues  derived  from  the  roads,  to  meet  the  various  engage- 
ments which  they  had  undertaken  in  the  leases  above  mentioned, 
and  that  company  became  insolvent  and  unable  to  meet  its  obliga- 
tions— the  Metropolitan  roads  earning  barely  sufficient  to  pay  all 
fixed  charges  upon  the  road,  leaving  nothing  for  a  dividend  to  the 
stockholders,  while  the  New  York  road  earned  sufficient  to  pay  its 
fixed  charges  and  also  a  dividend  to  its  stockholders. 

In  April,  1881,  Mr.  Gallaway,  the  President  of  the  Manhattan 
Co.,  sent  an  open  letter  to  the  Mayor  of  the  City  of  New  York, 
arguing  that  some  measures  should  be  taken  to  relieve  the  Man- 
hattan Co.  of  the  load  of  taxes  which  had  been  imposed  upon  it, 
otherwise  it  would  be  driven  into  hopeless  insolvency.  Upon  this 
confession  being  brought  to  the  notice  of  the  Attorney-General  of 
this  State,  he,  on  the  18th  of  May,  1881,  upon  a  bill  alleging  many 
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of  the  facts  above-mentioned,  and  that  the  Manhattan  Co.,  at  the 
time  of  the  making  of  the  leases  above-mentioned,  was  not  a  bona 
fide  existing  corporation,  and  that  it  was  hopelessly  insolvent,  ob- 
tained an  order  to  show  canse,  from  one  of  the  judges  of  this  de- 
partment, returnable  on  the  27th  day  of  May,  1881,  why  a  receiver 
of  the  property  of  the  Manhattan  Co.  should  not  be  appointed. 
This  motion  was  adjourned  from  time  to  time,  and  finally,  on  the 
8th  day  of  July,  1881,  an  order  was  entered  discontinuing  the  said 
action. 

In  the  meantime,  and  on  the  29th  day  of  June,  1881,  Frank  M. 
Weiler,  commenced  an  action  in  the  Court  of  Common  Pleas, 
against  the  Manhattan  By.  Co.,  the  Metropolitan  By.  Co.,  and  the 
Central  Trust  Co.  of  New  York,  claiming  to  be  the  holder  of  five 
of  the  first  mortgage  bonds  of  the  Metropolitan  By.  Co.,  and  after 
alleging  certain  facts  and  the  insolvency  of  the  Mlanhattan  Co.,  in 
his  complaint,  demanded,  among  other  things,  that  the  said  com- 
panies be  enjoined  from  paying  out  any  moneys  to  the  stockholders 
of  the  Metropolitan  Co.  This  complaint  was  verified  by  Mr. 
Frank  B.  Lawrence,  and  an  order  to  show  cause,  with  a  pi^elifni- 
nary  injunction,  was  granted  thereon,  returnable  on  the  6th  day 
of  July,  and  was  adjourned  to  July  27th,  when  the  motion  was 
arffued  ;  and  on  the  6th  of  October,  a  consent  to  discontinue  was 
dnly  given  and  the  motion  never  decided. 

On  the  said  29th  of  June,  1881,  an  action  was  commenced  in 
the  said  Court  of  Common  Pleas,  by  Mr.  George  S.  Lespinasse, 
claiming  to  be  a  bondholder  of  the  New  York  Co.,  by  a  summons 
and  complaint  alleging  default  in  the  payment  of  interest  upon  the 
bonds  and  the  insolvency,  etc.,  of  the  Manhattan  Co.,  and  praying 
that  the  defendant  companies  might  be  restrained  from  distributing 
any  of  the  income  derived  from  the  New  York  Boad  among  the 
stockholders  of  the  New  York  Co.,  and  an  order  to  show  cause 
returnable  July  6th,  1881,  was  granted,  with  an  injunction  in  the 
meantime,  restraining  the  companies  from  distributing  any  of  the 
income  derived  from  the  New  York  Co.'s  properties  among  the 
stockholders  of  said  company.  I  cannot  find  any  evidence  as  to 
what  became  of  this  order,  but  the  injunction  seems  still  to  have 
existed  at  the  time  of  the  answer  served  in  the  Superior  Court 
suit,  hereinafter  mentioned,  and  was  probably  argued  at  the  same 
time  as  the  motion  in  the  Weiler  suit,  as  it  seems  to  have  been 
adjourned  to  the  same  day. 

On  the  first  day  of  July,  the  Manhattan  Co.  made  default  in  the 
payment  of  the  interest  on  the  bonds  of  the  New  York  and  Metro- 
politan companies,  and  also  in  the  payment  of  the  dividends  upon 
the  stock.  The  interest  upon  the  bonds  was,  however,  paid  out  of 
moneys  loaned  to  the  New  York  and  Metropolitan  companies,  by 
friends  of  the  companies. 

The  time  for  the  election  of  a  ,board  of  directors  for  the  Metro- 
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politan  Co.,  was  early  in  July,  1881,  and  Mr.  Kneeland,  a  large 
6tockliolder  in  the  Metropolitan  Co.,  and  the  holder  of  proxies 
from  numerous  stockholders,  deeming  a  change  in  the  direction 
advisable,  consulted  with  Mr.  Sage  as  to  the  pei-sons  whom  it 
would  be  best  to  secure,  and  Mr.  Gould  was  mentioned,  either  by 
Mr.  Sage  or  Mr.  Kneeland,  as  a  desirable  person  to  interest  in  the 
elevated  mlroad  enterprise ;  and  Mr.  Kneeland  saw  Mr.  Gould, 
and  after  repeated  interviews  with  Mr.  Gould  and  Mr.  Sage,  it  was 
agreed  that  Mr.  Gould  and  his  friends,  Mr.  Sloan,  Mr.  Sidney 
Dillon,  Mr  6.  M.  Dodge,  and  Mr.  W.  E.  Connor  (the  latter  of 
whom  was  a  pai'tner  o?  Mr.  Gould),  and  also  Mr,  Sage,  should 
become  directors,  making  a  majority  of  the  Board,  and  Mr.  Knee- 
land dnl^  qualified  Mr.  Sloan,  Mr.  Dillon,  and  Mr.  Dodge,  by 
transferring  stock  in  their  name,  and  on  the  5th  day  of  July,  1881, 
the  following  were  elected  Directors  of  the  Metropolitan  Co.: 
Jay  Gould,  Kussell  Sage,  Samuel  Sloan,  Sidnw  Dillon,  Wm.  R. 
Garrison,  Horace  Porter,  J.  F.  Navarro,  S.  BL.  Kneeland,  J.  S. 
Stout,  G.  M.  Dodge,  W.  E.  Connor,  three  of  whom,  Messrs.  Gar- 
rison, Porter  and  Navarro,  were  directors  in  the  Manhattan  Co. 

On  the  2d  day  of  July,  1881,  the  Attorney-General  commenced 
a  second  action,  in  the  County  of  Albany,  on  behalf  of  the  people, 
against  the  Manhattan  Ey.  Co.,  alleging  the  insolvency  of  said 
company,  the  complaint  in  which  action  was  verified  by  Mr.  Frank 
R.  Lawrence.  Upon  this  complaint  and  certain  affidavits  thereto 
annexed,  Mr.  Justice  Westbrook,  on  the  5th  of  July,  granted  an 
order  requiring  the  Manhattan  Co.  to  show  cause,  on  tlie  13th  of 
July,  at  Kingston,  Ulster  County,  why  a  Receiver  should  not 
be  appointed. 

On  the  13th  day  of  July,  the  motion  was  duly  heard,  and 
Messrs.  John  F.  Dillon  and  Amos  Lawrence  Hopkins  were  ap- 
pointed Receivers  of  the  Manhattan  Ry.  Co.  The  Receivers  dufy 
qualified,  and  entered  upon  the  discharge  of  their  duties. 

On  the  3d  of  July,  1881,  the  New  York  Co.  commenced  its  ac- 
tion in  the  Superior  Court  of  this  city  against  the  Manhattan  Co., 
and  the  Metropolitan  Co.,  claiming  the  right  to  take  into  its  pos- 
session again  its  property  delivered  to  the  Manhattan  Co.  under 
the  lease  and  tripartite  agreement,  because  of  the  insolvency  of  the 
Manhattan  Co.  Upon  this  complaint  and  affidavit  annexed,  an 
order  to  show  cause  was  granted,  returnable  on  the  6th  day  of 
July,  1881,  why  the  property  of  the  plaintiff,  held  by  the  Man- 
hattan Co.,  should  not  be  delivered  over  to  it,  which  motion  was 
adiourned  by  several  adjournments  to  November  28th,  1881. 

The  Metropolitan  Co.,  on  or  about  the  16th  day  of  July,  1881, 
put  in  its  answer,  setting  up  the  proceedings  in  the  courts  as  a 
reason,  why  the  relief  asked  for  by  the  plaintiff  should  not  be 
granted,  and  on  the  25th  of  July  the  Manhattan  Co.  also 
answered. 
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On  the  22d  day  of  July,  1881,  the  New  York  Co.  presented  its 
petition  to  the  Uoart,  in  the  second  action  by  the  People  against 
the  Manhattan  Co.,  alleging  the  defaults  of  the  Manhattan  Co., 
and  praying  that  the  Maiuiattan  Co.  and  its  receivei-s  might  be 
directed  to  deliver  up  the  property  of  the  New  York  Co.  to  that 
company. 

About  this  time  it  began  to  be  i*umored  that  the  Manhattan  Co.  had 
a  claim  for  $13,000,000  against  the  New  York  and  the  Metropoli- 
tan companies,  because  of  the  issue  to  these  companies  of  $13,000,000 
of  the  Manhattan  stock,  and  for  which  these  companies  had  paid 
nothing;  and  in  August  certain  philanthropists  applied  to  Mr. 
Justice  Emott  and  Messrs.  Allison  &  Shaw  for  their  opinion  upon 
the  question,  and  opinions  were  given  that  the  claim  was  well 
founded,  because  the  Manhattan  Co.  had  received  no  value  for  its 
stock.  That  while  there  was  no  doubt  but  that  a  corporation 
might  issue  its  shares  for  property,  yet  the  shares  would  be  paid 
onfy  to  the  extent  of  the  true  value  of  the  property  received  in  ex- 
change for  them,  arid  if  that  property  was  entirely  valueless,  then 
not  to  any  extent.  That  the  leases  in  question  possessed  no  value, 
because  of  the  large  rental  reserved  in  them,  and  that -in  point  of 
fact  the  attempt  to  pay  the  charges  provided  for  in  these  leases 
had  reduced  the  Manhattan  Co.  to  insolvency,  and  a  letter  was 
sent  by  a  Mr.  Earl,  claiming  to  be  a  stockholder  of  the  Manhattan 
Co.,  to  that  Companv,  requiring  the  enforcement  of  this  claim. 
The  Company  replied  that  the  claim  was  a  doubtful  one,  as  they 
were  advised,  and  its  enforcement  might  involve  a  great  deal  o^ 
costly  labor,  and  that  they  would  prefer  that  the  dami  should  be 
enforced  bv  any  stockholder  who  desired  so  to  do. 

About  the  1st  of  September,  1881,  one  John  C.  Watson,  of 
Boston,  filed  his  bill  in  tne  U.  S.  Circuit  Court,  for  the  Southern 
District  of  New  York,  as  a  stockholder  of  the  Manhattan  Co., 
against  the  New  York,  Metropolitan  and  Manhattan  companies,  and 
Messrs.  Dillon  and  Hopkins,  as  Eeceivers,  claiming  that  the 
Manhattan  Co.  should  recover  from  the  New  York  and  Metro- 
politan companies,  thii*teen  millions  of  dollars,  the  par  value  of  the 
Manhattan  stock  issued  to  the  New  York  and  Metropolitan  com- 
panies, and  divided  amongst  their  stockholders,  as  above  stated. 

On  the  27th  of  September,  1881,  the  Board  of  Directors  of  the 
Manhattan  Co.  passed  a  resolution  requesting  the  Eeceivers  to 
ifisne  certificates,  in  order  to  provide  means  to  meet  any  deficiency 
that  had  arisen,  or  might  arise,  in  the  amounts  due  to  the  two 
lessor  companies,  application  to  this  effect  was  made  to  the  court, 
and  was  resisted  by  the  New  York  Elevated  R.  R.  Co.  The 
Metropolitan  Co.  did  not  actively  resist  the  application. 

The  court  granted  an  order  for  Receivers'  certificates,  not  to  ex- 
ceed in  amount  one  million  of  dollars,  but  refused  to  attempt  to 
make  them  a  lien  prior  to  the  liens  already  existing  upon  the  va- 
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rions  properties.     These  certificates  could  not  be  negotiated,  and 
no  nlbney  was  raised  by  their  means. 

The  petition  of  the  New  York  Co.  to  get  back  its  road  was 
brought  to  a  hearing  on  the  14th  day  of  September,  and  had  not 
been  decided,  when  on  the  30th  day  of  September  the  New  York 
Co.  presented  a  supplementary  petition,  setting  forth  that  the  ninety 
days  mentioned  in  tne  leases  had  elapsed,  that  the  payments  reserved 
by  the  leases  had  not  been  made  ;  that  they  had  demanded  posses- 
sion of  their  property  from  the  Manhattan  Co. ;  and  they  claimed 
that  they  were  entitled  to  the  possession  of  their  property,  and  as  it 
was  in  tlie  possession  of  the  Court,  they  asked  that  it  might  be  sur- 
rendered to  them. 

This  'motion  was  denied  on  the  14rth  of  October,  1881,  West- 
brook,  J.,  delivering  an  elaborate  opinion,  in  which  he  adverts  to 
the  claim  of  the  Manhattan  Co.  against  the  New  York  and  Metro- 
politan companies,  and  suggests  that  the  claim  of  the  Manhattan 
Co.  may  be  well  founded  m  law. 

During  the  progress  of  the  hearing  upon  this  motion,  in  Sep- 
tember, a  suggestion  was  made  by  the  Attorney-General,  that  tlie 
pai'ties  interested  ought  to  arrange  a  settlement  of  the  various  mat- 
ters of  diflEerence  between  these  companies,  and  negotiations  were 
commenced  between  the  parties ;  various  propositions  were 
broached  and  discussed,  and  various  modifications  of  the  leases 
which  would  enable  the  Manhattan  Co.  to  continue  the  operation 
of  the  roads  were  proposed.  It  seemed  to  have  been  conceded, 
early  in  the  negotiations,  that  some  settlement  must  and  would  be 
made,  upon  the  basis  of  concessions  to  be  made  by  both  the  New 
York  and  Metropolitan  companies;  but  there  was  a  great  differ- 
ence of  opinion  as  to  how  great  these  concessions  were  to  be,  and 
whether  in  the  new  arrangement,  the  New  York  Co.,  in  view  of  its 
large  earnings,  should  not  have  some  preference,  both  in  amount 
of  rental  and  in  order  of  payment. 

These  negotiations  finally  resulted,  on  the  13th  day  of  October, 
1881,  in  the  appointment  of  conference  committees  by  each  of  the 
three  companies.  At  a  joint  meeting  of  the  conference  commit- 
tees, Cyrus  W.  Field,  of  the  New  York  Co.,  submitted  the  follow- 
ing proposition,  as  a  settlement  of  the  controveraies,  differences 
and  claims  between  the  three  companies : 

"  First. — ^Discontinuance  of  all  suits  and  payment  to  the  New 
York  Co.  of  all  moneys  due  and  unpaid  it  on  lease  to  date,  and  pay- 
ment to  Metropolitan  Co.  of  interest  due  on  its  bonds  July  1, 1881, 
this  payment  to  be  made  from  cash  now  on  hand  and  first  moneys 
received  from  the  operation  of  the  railways  after  payment  of 
operating  expenses. 

"  Second. — ^Lease  to  the  Manhattan  Co.  to  be  modified,  so  that 
all  moneys  received  by  it  from  the  operation  of  the  roads  shall  be 
used  (1)  for  the  payment  of  operating  expenses  and  maintenance 
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of  stmctnres;  (2)  taxes  and  assessments ;  (3)  interest  on  bonds  of 
the  New  York  and  Metropolitan  companies ;  (4)  payment  to  the 
New  York  Co.  of  six  per  cent  per  annum,  payable  quarterly,  on  its 
capital  stock ;  (5)  payment  of  four  per  cent  per  annum,  payable 
(quarterly,  on  the  capital  stock  of  the  Metropolitan  Co.  from  the 
income  derived  by  tne  Manhattan  Co.  from  the  operation  of  the 
lines  of  railway  owned  by  the  Metropolitan  Co.,  if  earned,  after  pay- 
ment of  taxes  thereon,  operating  expenses  thereof  and  interest  on 
its  bonds ;  (6^  aU  income  remaining  after  payments,  as  hereinbefore 

Erovided,  to  oe  distributed  among  the  stockholders  of  the  Man- 
attan  Co.  until  such  distribution  shall  amount  to  four  per  cent  per 
annum  on  its  capital  stock,  the  balance  over  such  four  per  cent  to 
be  equally  divided  between  the  New  York  and  Metropolitan  com- 
panies and  the  Manhattan  Co. 

"Third. — The  three  companies  to  execute  an  agreement  to 
make  the  above  modification."  This  proposition  was  laid  before 
the  Boards  of  Directors  of  the  various  companies.  Some  alterations 
were  suggested,  and  at  length  an  agreement  was  reached,  on 
October  22, 1881,  as  the  basis  upon  which  all  di£Sculties  were  to 
be  adjusted.  The  principal  changes  made  in  the  Tripartite  agree- 
ment and  leases  oi  May  20,  1879,  being  a  reduction  of  the  divi- 
dend rental  from  the  ten  to  six  per  cent,  and  a  provision  that  the 
dividend  rental  to  the  New  York  Co,  should  be  paid  before  that 
to  the  Metropolitan  Co. 

Upon  the  same  day,  October  22d,  a  meeting  of  the  Board  of 
Directors  of  the  Metropolitan  Co.,  at  which  all  were  present,  except 
Mr.  Garrison  and  Mr.  Navarro,  was  held,  and  the  following  action 
was  taken,  as  appears  by  the  minutes  of  that  company : 

"  The  President,  on  behalf  of  the  committtee  of  four,  with 
power,  having  charge  of  the  proposition  set  forth  at  the  last  meet- 
ing of  this  Board,  I'epoi'ted  that  an  agreement  had  been  made  be- 
tween the  three  companies,  which  was  read  to  the  Board  and  sub- 
mitted for  approval.  Having  been  discussed  at  length,  on  motion 
of  Mr.  Sloan,  seconded  by  iG.  Gould,  it  was 

'*  Resolved,  That  the  agi*eement  now  read  between  this  com- 
pany, the  Manhattan  Co.,  and  the  New  York  Elevated  R.  R.  Co., 
dated  October  22, 1881,  be  and  the  same  is  hereby  i*atified  and 
approved,  and  that  the  President  and  Secretary  be  and  they  hereby 
are  insti*ncted  to  subscribe  the  said  tripartite  agreement  with  the 
corporate  name  of  this  company,  to  attach  the  corporate  seal 
thereto,  duly  attested,  and  deliver  the  same  as  the  acts  and  deeds  of 
this  company,  in  exchange  for  a  duly  executed  triplicate  of  said 
agreement  on  tlie  part  of  the  saici  Manhattan  and  New  York  com- 
panies. 

"  Which  resolution  was  carried.  Eight  Directors — Messiis.  Sage, 
Gould,  Dillon,  Connor,  Dodge,  Porter,  Sloan,  and  Stout — ^voted 
aye ;  one  Director,  Mr.  Kneeland,  voted  no." 
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The  plaintiflEs  claim  that  the  vote  of  Mr.  Stout  is  not  correctly 
entitled  upon  the  minutes,  that  he  also  voted  no. 

The  Board  of  Directors  of  the  Manhattan  Co.  also  approved  of 
the  agi*eement  on  the  same  day,  and  authorized  its  President  and 
Secretary  to  execute  the  same. 

On  tlie  24:th  of  October,  1881,  the  Board  of  the  Metropolitan 
Co.  met.  Present,  Mr.  Sage  in  the  chair,  and  Messrs.  Gould, 
Dillon,  Navarro,  Connor,  Dodge,  Kneeland,  Stout,  Porter,  and 
Garrison  ;  and  the  following  proceedings  were  had : 

"The  minutes  of  the  last  meeting  were  read  and  approved. 
The  Secretary  informed  the  Board  that  after  the  signing  and  seal- 
ing of  the  aforesaid  agreement  by  the  President  and  Secretary,  an 
amendment  was  proposed  in  certain  particulars  which  was  duly 
considered  by  the  committee  and  being  deemed  for  the  interest  of 
the  company,  they  were  agreed  to  and  the  agreement  amended  in 
the  following  form  with  the  supplementary  agreement  thereto  ap- 
pended, and  duly  signed,  sealed  and  delivered  b^  the  President 
and  Secretary  in  exchange  for  a  duly  executed  triplicate  of  said 
agreement  by  the  New  York  and  Manhattan  companies ;  it  was 

"  Resolved,  That  the  execution  and  delivery  by  the  officers  of 
the  company  of  the  foregoing  agreement,  dated  October  22,  1881, 
between  the  New  York  Elevated  R.  R.  Co.,  the  Manhattan  Ry. 
Co.  and  this  company,  with  the  supplementary  agreement  of  like 
date  thereto  annexed,  be  and  the  same  is  hereby  ratified,  approved 
and  confirmed ;  and 

"  Resolved,  That  the  Counsel  of  the  company  (under  direction 
of  the  President)  take  such  measures  as  may  oe  necessary  to  cany 
the  said  agreements  into  effect,  to  procure  the  railways,  property 
and  moneys  now  in  possession  of  the  Receivers  of  the  Manhattan 
Ry.  Co.  to  be  restored  to  the  possession  of  the  said  company,  and 
to  procure  the  Manhattan  Ry.  Co.  to  be  relieved  from  any  injunc- 
tion order  or  legal  restraint  which  now  prevents  or  interferes  with 
the  perfect  discharge  by  said  company  of  any  of  its  functions  or 
restrains  it  from  carrying  on  its  business. 

"  Eight  Directore,  Sage,  Gould,  Dillon,  Navarro,  Connor,  Dodge, 
Porter,  and  Garrison,  voted  aye ;  one  Director,  Mr.  Kneeland, 
voted  no;  one  Director,  Mr.  Stout,  declined  to  vote,  and  the 
resolution  was  carried." 

By  the  supplemental  agreement  the  rental  dividends  to  the  New 
York  Co.  were  made  cumulative,  and  its  claim  under  the  leases 
were  to  be  paid  up  to  and  including  October  1,  1881. 

On  the  same  day  the  Directory  of  the  Ij'ew  York  Co.  met,  and 
approved  the  agreement,  authorizing  their  officers  to  execute  the 
same. 

This  agreement  was  never  ratified  in  any  manner  by  the  stock- 
holders of  the  Metropolitan  Co.,  which  was  considered  by  the  coun- 
sel of  the  respective  parties  as  unnecessary. 
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The  interest  of  the  yarions  directors  of  the  Metropolitan  Co.  in 
the  shares  of  the  several  companies  on  the  22d  of  October,  1881, 
seems  to  have  been  as  follows : 

Mr.  Gonld  held  twenty-five  hnndred  shares  of  the  stock  of  the 
Metropolitan  Co.,  bought  along  in  September ;  also  five  thousand 
shares  of  the  stock  of  the  New  York  Co.,boneht  in  September  and 
October ;  also  twenty  thousand  shares  of  the  Manhattan  Co.,  bought 
from  Sept.  30  to  Oct.  21,  1881. 

Mr.  Sloan,  100  shares  in  the  Metropolitan,  100  shares  in  the  New 
York,  and  100  shares  in  the  Manhattan  Co. 

Mr.  Knssell  Sa^e  held,  at  the  time  of  the  election,  in  July,  over 
2,000  shares  of  l^tropoHtan,  about  200  shares  in  New  York,  and 
was  short  of  Manhattan  ;  and  on  the  2l6t  of  October,  was  short  of 
Manhattan  5200  shares ;  on  October  22d,  he  bought  8000  shares 
of  Manhattan ;  October  24, 200 ;  October  25, 2300,  and  sold,  Octo- 
ber 25,  100  shares.  On  the  22d  of  October,  1881,  he  held  1200 
shares  of  Metropolitan,  and  about  900  shares  of  New  York. 

Mr.  Sidney  Dillon  held,  October  22, 1881,  no  Metropolitan ;  100 
shares  of  Manhattan,  and  100  shares  of  New  York. 

Mr.  Wra.  R.  Garrison  held,  October  22,  1881,  618  shares  of  the 
Metropolitan  Co.,  300  shares  of  the  Manhattan  Co. 

Gen.  Horace  Porter  held,  in  October,  1881,  about  100  shares  of 
Metropolitan,  and  on  October  22, 1881,  ten  shares  of  Manhattan, 
having  purchased  1000  shares  September  9,  and  sold  them  Septem- 
ber 28  and  29,  and  1000  shares  on  the  3d  and  4:th  of  October,  and 
sold  them  October  7. 

Mr.  Navarro  held,  on  the  22d  of  October,  1881,  1000  shares  of 
the  Metropolitan,  6100  shares  of  the  Manhattan,  and  4000  shares 
of  the  New  York  Co. 

Mr.  Kneeland  held,  on  the  22d  of  October,  1881,  about  13,000 
shares  of  the  Metropolitan,  and  7100  shares  of  the  Manhattan  Co., 
which  he  sold  out  subsequently  at  a  profit  of  about  $70,000. 

Mr.  J.  S.  Stout,  according  to  the  stock  ledger,  held,  on  the  22d 
day  of  October,  1881,  4002  shares  of  Metropolitan  and  300  shares 
of  Manhattan. 

Mr.  Dodge  does  not  seem  to  have  held  any  stock  in  any  of  the 
coxnpanies  on  the  22d  of  October,  1881. 

Mr.  Connor,  according  to  the  stock  ledger,  held,  on  the  22d  of 
October,  1881, 100  shai*es  of  the  Metropolitan  Co.,  and  1100  shares 
of  the  Manhattan  Co. 

The  firm  of  W.  E.  Connor  &  Co.  had  standing  in  its  name,  on 
October  8, 1881, 12,400  shares  of  the  Metropolitan  Co.,  a  large 
portion  of  which  it  claimed  was  borrowed  stock,  and  transferred 
tor  the  purposes  of  the  election. 

But  little  reliance  is  to  be  placed  upon  the  evidence  of  the  ledg- 
er, as  to  the  condition  of  the  noldings  of  any  particular  individual, 
at  any  given  time,  as  all  the  stock  appearing  upon  the  ledger  may 
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have  been  sold  and  resold  and  sold  again  many  times,  long  before 
any  transfer  of  it  is  made  npon  the  books  of  the  company. 

On  the  25th  of  October,  1881,  the  three  companies  presented 
their  petition  to  the  Supreme  Court  in  the  sait  of  the  People 
a^nst  The  Manhattan  Ky.  Co.,  at  Monticello,  S  alii  van  County, 
Mr.  Justice  Westbrook  presiding,  alleging  the  making  of  the  agree- 
ment of  October  2^  1881,  whereby  all  differences  between  the 
three  companies  had  oeen  settled  and  adjusted,  and  whereby  it  had 
been  agreed  that  the  Manhattan  Co.  should  obtain  immediate  pos- 
session of  the  property  in  the  hands  of  the  Receivers,  and  that  such 
possession  was  necessary  in  order  that  the  provisions  of  said  con- 
tract of  settlement  should  be  carried  into  enect,  and  praying  a  dis- 
solution of  the  injunction  theretofore  granted  in  the  action  restrain- 
ing the  Manhattan  Co.  from  exercising  any  of  its  functions,  and  a 
restoration  of  the  railways  and  property  then  in  the  hands  of  the 
Receivers,  except  that  the  Receivers  should  be  permitted  to  retain 
such  amount  of  money  as  might  be  necessary  to  defray  the  costs 
and  expenses  of  the  administration  of  the  trust. 

The  Attorney-General  not  opposing,  but  submitting  the  matter 
to  the  judgment  of  the  Court,  upon  the  consent  of  the  attorneys 
for  the  three  companies,  and  also  of  the  Receivers,  an  order  was 
made  granting  the  prayer  of  the  petition,  the  injunction  was  dis- 
solved and  all  the  property  in  the  hands  of  the  Receivers  was 
directed  to  be  delivered  to  the  Manhattan  Co.,  except  the  sum  of 
seventy-five  thousand  dollars,  which  the  Receivers  were  directed  to 
retain  until  the  further  order  of  the  Court. 

Prior  to  this  various  actions  had  been  oommenced  against  the 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York  to 
restrain  the  collection  of  the  taxes  imposed  as  before  mentioned, 
upon  the  railway  property,  upon  various  grounds,  and  various  sums 
had  been  paid  into  Court  by  the  Manhattan  Co.  Except  as  here 
stated,  none  of  the  taxes  have  been  paid  by  the  Manhattan  Co.,  ex- 
cept some  amounts  of  capital  tax. 

On  the  27th  of  October,  1881,  Messrs.  Burnham  &  Berry  com- 
menced an  action  in  the  Supreme  Court,  as  stockholders  of  the 
Metropolitan  Co.,  against  tiie  three  companies,  to  set  aside  the 
agreements  of  October  22, 1881,  as  null  and  void,  upon  the  ground 
that  the  nine  directors  who  approved  these  agreements  had  violated 
their  trusts,  in  promoting  the  interest,  rather  of  the  Manhattan  Co. 
than  of  the  Metropolitan  Co.;  that  three  of  the  directors  of  the 
Metropolitan  Co.  were  also  directors  of  the  Manhattan  Co.,  and 
because  these  agreements  had  never  been  submitted  to  the  stock- 
holders for  ratincation. 

On  November  3d,  1881,  Messrs.  Gtould  and  Sage  were  elected 
directors  of  the  New  York  Co. 

On  the  9th  day  of  November,  1881,  there  was  held  the  regular 
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annual  meeting  of  the  stockholders  of  the  Manhattan  Co.,  at  which 
the  above  agreement  was  ratified  and  confirmed. 

At  this  same  meeting  of  shareholders,  the  following  were  inter 
alia  elected  directors  of  the  Manhattan  Co.:  Jay  Gould,  Russell 
Sa^  Sidney  Dillon. 

On  the  11th  day  of  November,  1881,  Benjamin  W.  Gillette 
commenced  an  action  in  the  U.  S.  Circuit  Court,  for  the  Southern 
District  of  New  York,  against  the  three  railway  companies,  upon  a 
bill  filed,  containing  substantially  the  same  allegations  as  those  in 
the  above  complaint  of  Burnham  and  Berry,  and  praying  for  the 
same  relief.  An  order  to  show  cause  for  an  injunction,  with  an  ad 
interim  stay  was  granted,  which  was  disposed  of  at  the  same  time 
that  the  motion  for  an  injunction  in  the  action  of  Flagg  hereinafter 
mentioned  was  denied,  and  the  defendants  duly  answered,  and  the 
complainant's  bill  was  on  the  26th  day  of  April,  1883,  dismissed 
upon  his  own  motion. 

On  or  about  the  14th  day  of  November,  1881,  an  agreement  was 
proposed  to  the  directors  of  the  three  companies,  for  a  complete 
merger  of  the  capital  stock  of  the  New  York  and  Metropolitan 
companies  into  that  of  the  Manhattan  Co.  This  agi'eement  pro- 
vided that  the  Manhattan  Co.  should  take  a  surrender  or  transfer 
of  all  the  shares  of  stock  of  the  shareholders  of  the  New  York  and 
Metropolitan  companies,  and  issue  in  exchange  therefor  the  like  addi- 
tional amount  of  shares  of  the  Manhattan  Co.,  the  shares  thus  to  be 
issued  to  the  shareholders  of  the  New  York  Co.  to  be  called  firet  pre- 
ferred stock,  and  to  be  entitled  to  the  payment  of  dividends  at  six  per 
cent  per  year,  payable*out  of  the  net  earnings,  and  if  there  should 
be  in  any  year  any  deficiency,  such  deficiency  was  to  be  made  up 
before  any  dividends  were  paid  upon  any  other  class  of  stock.  The 
shares  to  be  issued  tp  the  snareholders  of  the  Metropolitan  Co.  to 
be  called  second  preferred  stock,  and  to  be  entitled  to  the  payment 
of  dividends  at  six  per  cent  per  year,  payable  out  of  the  net  earn- 
ings of  the  company  during  the  year,  after  the  first  pref eired  share- 
hcSders  have  received  full  dividends  for  all  time  previous ;  but,  if 
the  net  earnings  in  any  year,  after  the  payment  of  dividends  to  the 
first  preferred  shareholders,  did  not  amount  to  six  per  cent,  the 
deficiency  was  not  to  be  made  up  out  of  the  earnings  of  any  future 
year  or  in  any  manner  whatever.  The  present  shares  of  the  Man- 
nattan  Co.,  amounting  to  $13,000,000,  were  to  be  called  common 
stock  and  to  be  entitled  to  dividends  out  of  the  net  earnings  of  the 
company,  after  payment  of  the  dividends  to  the  first  and  second 
preferred  shareholders. 

On  the  14th  of  November,  1881,  Mr.  Cyrus  W.  Field  was 
elected  a  director  of  the  Metropolitan  Co.  in  the  place  of  G.  M. 
Dodge,  resigned,  and  at  that  meeting  the  above  proposed  agree- 
ment was  read  to  the  board,  and  the  following  action  was  taken : 
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"  On  motion  of  Mr.  Washington  E.  Connor,  seconded  by  Mr. 
Samuel  Sloan,  it  was 

"Resolved,  That  the  agreement  now  read  between  this  com- 
pany, the  New  York  Elevated  R.  R.  Co.  and  the  Manhattan  Ry. 
Co.,  dated  this  14th  day  of  November,  18S1,  be,  and  the  same  is 
hereby  approved  and  adopted. 

^'The  yeas  and  the  nays  being  called,  Messrs.  Sage,  Dillon, 
Field,  Connor  and  Sloan,  five  directors,  voted  '  aye ;'  Mr.  Knee- 
laud  and  Ml*.  Stout,  two  directors,  voted  '  no.'  The  resolution  was 
carried. 

*'  On  motion  of  Mr.  C.  W.  Field,  seconded  by  Mr.  S.  Sloan,  it 
was 

"  Resolved,  That  the  agreement  now  approved  and  adopted  by 
this  board  be  executed  by  the  proper  officers  of  this  company. 
That  the  president  and  secretary  be,  and  they  are  hereby  instructed 
to  subscribe  the  said  tripartite  agreement  with  the  corporate  name 
of  the  company,  to  attach  the  corporate  seal  thereto  duly  attested 
and  deliver  the  same  to  the  New  x  ork  and  Manhattan  companies 
as  the  acts  and  deeds  of  this  company,  in  exchange  for  a  duly 
executed  triplicate  of  said  agreement  on  the  part  of  the  said  New 
York  and  Manhattan  companies. 

"Which  resolution  was  carried,  Messrs.  Sage,  Dillon,  Field, 
Connor,  and  Sloan  voting  ^aye;'  Mr.  Kneeland  and  Mr.  Stout 
voting  '  no ;'  Mr.  Jay  Gould  declined  to  vote  on  both  resolutions." 

On  the  same  day,  at  a  meeting  of  the  board  of  directors  of  the 
Manhattan  Co.,  the  said  merger  agreement  was  also  approved. 

The  agreements  were  duly  executed  on  this  day  or  on  the  15th 
of  November,  1881. 

On  the  21st  day  of  November,  1881,  a  special  meeting  of  the 
stockholders  of  the  Manhattan  Co.  was  held,  pursuant  to  a  call 
issued  therefor  by  the  board  of  director,  for  the  purpose  of  taking 
action  upon  a  proposal  to  issue  $18,000,000  of  additional  stock  of 
the  company  in  order  to  carry  out  the  merger  agreement  of  the 
14th  of  November,  and  the  following  resolution  aaopted  by  a  vote 
of  92,583  shares  in  favor,  and  500  shares  against  its  adoption.  The 
following  is  the  resolution : 

"  Resolved,  That  the  stockholders  of  this  company  do  hereby 
sanction  and  authorize  the  increase  of  the  capital  stock  of  this  com- 
panv  by  thirteen  millions  of  dollars,  making,  with  the  existing 
capital  stock,  a  total  of  twenty-six  millions  of  dollars." 

On  the  24th  of  December,  1881,  the  State  engineer  and  sur- 
veyor duly  approved  the  above-mentioned  increase  of  the  capital 
stock  of  the  Manhattan  Company,  to  $26,000,000. 

On  the  10th  of  January,  1882,  the  regular  meeting  of  the  share- 
holder of  the  New  York  Co.  was  held,  and  the  agreements  of 
October  22  and  November  14  were  thereby  approved. 

Pui*8uant  to  this  merger  agreement,  only  3296  shares  of  Metro- 
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politan  stock  have  been  converted  into  Manhattan  second  pre- 
ferred ;  but  a  large  amount  of  the  stock  of  the  New  York  Co.  have 
been  converted  into  first  preferred  Manhattan  stock. 

On  the  17th  of  November,  1881,  the  Manhattan  Co.  put  in  a 
finpjpleraental  answer  in  the  people's  suit,  setting  up  the  agreement 
of  October  22,  and  that  the  company  was  solvent.  On  the  same 
day,  a  trial  of  the  cause  was  had  in  the  rooms  of  the.  attorney- 
general  ;  some  evidence  taken,  and  the  attorney-general  being  satis- 
fied that  by  the  agreements  of  October  22,  the  Manhattan  Co.  had 
been  made  solvent,  findings  of  fact  were  duly  made,  and  a  judg- 
ment entered,  which,  after  reciting  that  the  said  agreements  of 
October  22  were  regarded  by  the  court  as  a  just  settlement  of  the 
controversies  between  the  parties,  and  removed  all  question  as  to 
the  solvency  of  the  Manhattan  Co.,  adjud^d  that  said  agreements 
required  no  ratification  thereof  by  the  stockholders  of  said  corpora- 
tions or  either  of  them,  and  confirmed  and  established  the  same  as 
a  final  settlement  and  conclusion  of  all  questions  in  the  action. 

On  22d  November,  1881,  in  the  action  in  the  superior  court, 
wherein  the  New  York  Co.  was  plaintiff  and  the  Manhattan  and 
Metropolitan  companies  were  defendants,  herein  before  mentioned, 
the  Manhattan  Co.  put  in  a  supplemental  answer,  setting  up  the  pro- 
ceedings had  in  the  People's  suit  upon  the  application  oi  the  New 
York  Co.  to  receive  bacK  again  its  property,  and  the  denial  of  the 
application,  and  that  on  the  22d  of  October,  1881,  the  Manhattan 
Co.  had  entered  into  an  agreement  and  supplemental  agreement 
with  the  Metropolitan  and  New  York  companies,  whereby  all  the 
matters  and  things  in  dispute  between  the  companies  had  been 
finally  compromised  and  adjusted. 

On  the  8th  of  December,  1881,  the  attorneys  for  the  respective 
companies,  having  appeared  before  the  court,  and  the  facts  alleged 
in  the  Bupplemental  answer  of  the  Manhattan  By.  Co.  being  ad- 
mitted to  be  true,  the  court  made  certain  findings  of  fact,  and 
entered  a  judgment  thereon,  adjudging  that  the  agreements  entered 
into  by  and  between  the  said  three  companies  on  the  22d  day  of 
October,  1881,  were  just  and  valid  agreements  between  the  said 
three  companies,  and  that  the  same  were  thereby  established  as  a 
compromise  settlement  and  adjustment  of  all  mattei*s  in  dispute 
between  them,  and  a  general  settlement  of  all  matters  therein. 

On  the  5th  day  of  December,  1881,  one  George  A.  Flagg  and 
others  filed  a  bill  of  complaint  in  the  United  States  circuit  court 
for  the  Southern  District  of  New  York,  against  the  three  railway 
companies,  alleging  in  the  bill  of  complaint  facts  similar  to  those 
stated  by  Gillette  in  his  bill  of  complaint,  and  praying  for  similar 
relief,  and  a  motion  was  duly  made  for  such  injunction  before  Mr. 
Justice  Blatchford  and  was  denied  by  him,  he  holding  that  the 
October  a^eements  were  within  the  power  of  the  board  of  direc- 
tors to  msS:e,  and  that  they  were  valid  and  binding  contracts. 
15  A.  &  £.  R.  Cas.— 2 
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On  the  9th  day  of  December,  1881,  the  Manhattan  Co.  brought 
its  action  in  the  supreme  court  against  the  New  York  Co.,  the 
Metropolitan  Co.,  ioerry  &  Bumham  and  all  others  who  had 
brought  suits  against  it,  and  which  has  been  called  the  Bill  of 
Peace  suit,  the  complaint  after  setting  up  the  fact  of  the  bringing 
the  various  actions,  asking  an  injunction  against  the  bringing  of 
any  more  suits,  and  that  all  the  matters  in  controversy  should  be 
therein  determined.  In  this  action,  a  preliminary  injunction  was 
granted  which  was  made  permanent  at  the  special  term,  on  the  20th 
of  June,  1882,  and  vacated  by  the  general  term  in  February,  1883, 
upon  the  ground  thai;  the  case  presented  was  not  one  in  which  a 
court  of  equity  should  interfere  by  bill  quia  timet. 

On  the  28th  of  October,  1882,  the  Manhattan  Co.  paid  to  the 
Metropolitan  Co.  $839,540,  in  payment  in  full  of  an  account  for 
interest  and  rental  due  under  the  agreement  of  October  22,  1881, 

On  the  3d  of  January,  1882,  the  Manhattan  Co.  also  paid  to  the 
Metropolitan  Co.  the  sum  of  $5000  for  the  rent  of  roads,  due 
January  1,  1882,  as  per  lease  and  modified  agreements.  Upon  the 
same  day  a  dividend  was  paid  by  the  Manhattan  Co.  to  the  holders 
of  its  first  preferred  stock,  and  on  the  14th  day  of  July  following 
an  amount  equal  to  a  1^  per  cent  dividend,  upon  the  shares  of  the 
New  York  Co.,  which  had  not  been  converted,  was  paid  to  the 
New  York  Co.,  but  no  dividend  was  paid  to  the  Metropolitan 
shareholders  or  to  the  holders  of  the  second  preferred  Manhattan 
stock. 

On  the  31st  of  January,  1882,  the  following  resolution  was 
adopted  by  the  directors  of  the  Manhattan  Co. : 

"Resolved,  That  the  directors  of  this  Manhattan  Ry.  Co.  do 
elect  to  become  ex-officio  the  directors  of  said  New  York  Elevated 
B.  E.  Co. 

"  Resolved,  Further,  that  the  directors  of  this  company  will  now 
and  from  henceforth,  manage  and  conduct  the  affairs  of  said  New 
York  Elevated  R.  R.  Co.,  as  provided  by  law. 

"  Resolved,  That  a  copy  of  the  foregoing  be  sent  to  the  New 
York  Elevated  R.  R.  Co.*^' 

On  the  Ist  of  April,  1882,  a  quarterly  dividend  of  one  and  one 
half  per  cent  waspaid  upon  Manhattan  first  and  second  preferred, 
and  to  the  New  York  Co.,  on  the  14th  of  July,  for  the  New  York 
unconverted  stock,  but  no  payment  was  made  to  the  Metropolitan 
Co.  for  its  unconverted  stocK. 

On  the  7th  day  of  June,  1882,  the  Pirectors  of  the  Metropolitan 
Co.  adopted  a  resolution  postponing  the  election  of  directors  from 
the  second  Tuesday  of  June,  1882,  to  the  second  Wednesday  of 
November,  1882. 

On  the  1st  of  July,  1882,  a  quarterly  dividend  of  one  and.  one 
half  per  cent  was  paid  on  Manhattan  first  and  second  preferred, 
and  to  the  New  York  Co.  for  its  non-assenting  shareholders,  and 
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also  $97,500  was  paid  to  the  Metropolitan  Co.,  being  one  and  one 
half  per  cent  on  its  stock,  and  the  Manhattan  collected  the  divi- 
dend from  the  Metropolitan  Co.  npon  the  3296  shares  of  converted 
stock. 

A  similar  dividend  was  paid  October  1st,  1882,  in  precisely  a 
similar  way. 

The  Manhattan*  Co.  has  also  paid  the  interest  at  the  rata  of  six 
per  cent  falling  dne  January  1st  and  July  1st,  on  $10,818,000  first 
mortgage  bonds  of  the  Metropolitan  Co.,  and  also  the  interest  fall- 
ing due  on  the  1st  of  May  ana  the  Ist  of  November,  on  $2,000,000 
second  mortgage  bonds  of  the  Metropolitan  Co. 

On  the  8th  of  J^^ovember,  1882,  the  following  were  elected  Di- 
rectors of  the  Metropolitan  Co.:  "Mr.  Joseph  S.  Stout,  Mr.  Jacob 
Berry,  Mr.  Elijah  Smith,  Mr.  Thomas  T.  Buckley,  Mr.  Kufus  H. 
Gilbert,  Mr.  Sidney  Shepherd,  Mr.  Joseph  W.  Bumham,  Mr. 
Murillo  H.  Gillett,  Mr.  Chas.  Duggin,  Mr.  Sylvester  H.  Kneeland, 
Mr.  Benjamin  W.  Gillett." 

There  are  several  proceedings  by  the  Board  of  Directors  of  the 
companies  during  the  year  1882,  which  are  not  referred  to,  being 
immaterial  to  the  controversies  in  this  action. 

And  in  December,  1882,  this  action  was  commenced  by  the 
Metropolitan  Co.  against  the  Manhattan  and  New  York  com- 
panies, to  set  aside  the  October  agreements,  upon  the  following 
grounds: 

1st.  Because  the  Metropolitan  Directors  had  no  power  to  modify 
the  original  lease  and  tripartite  agreement  of  May  20,  1879,  with-  • 
out  the  consent  of  the  shareholders. 

2.  Because  the  Metropolitan  Directors  were  at  the  time  of  the 
making  of  the  October  agreements  also  directors  of  the  Manhattan 
Co. — one  of  the  contracting  parties  whose  interests  were  antago- 
nistic to  those  of  the  Metropolitan  Co. 

3d.  Because  the  personal  interests  of  several  of  the  Metropolitan 
Directors  were  opposed  to  those  of  that  company. 

4th.  Because  of  actual  fraud  upon  the  part  of  certain  Metropoli- 
tan Directors,  who  entered  into  a  scheme  to  benefit  themselves  at 
the  expense  of  their  corporation. 

The  defendant  corporations  duly  answered  denying  the  allega- 
tions of  breach  of  trust,  and  that  the  directors  of  the  Metropolitan 
Co.  had  interests  hostile  to  the  company,  and  alleged  that  the 
October  agreements  were  entered  into  in  good  faith.  The  answers 
further  set  up  the  merger  agreement  of  November  14th,  1881,  as 
a  defense  and  the  judgment  in  the  People's  suit,  and  also  the  judg- 
ment in  the  action  of  the  Superior  Court  suit  as  a  bar  to  this 
action. 

Upon  the  19th  of  February,  1883,  an  order  to  show  cause  was 
duly  obtained  by  the  Metropolitan  Co.,  represented  by  new  attor- 
nejBj  from  the  Superior  Court,  why  the  judgment  above-mentioned, 
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entered  in  that  Court  on  the  8th  day  of  December,  1882,  ehonld 
not  be  aside,  and  why  the  Metropolitan  Co.  should  not  be  let 
in  to  answer  or  demur.  The  motion  thereon  was  duly  heard 
before  Mr.  Justice  Freedman,  on  or  about  the  20th  day  of  March, 
1883,  and  denied  with  costs,  upon  the  ground  that  when  the  cause 
came  on  for  trial  in  its  regular  order,  the  counsel  for  the  respective 
companies  a^eed  as  to  the  finding  to  be  made  and  the  judgment 
to  be  entered,  and  the  court  settled  the  findings  and  gave  judgment 
accordingly,  and  as  there  was  no  irregularity  or  want  of  jurisdic- 
tion, the  parties  to  the  judgment  were  bound  by  the  adjudication 
made. 

The  learned  Court  further  held,  that  as  the  application  rested 
substantially  upon  the  claim  that  if  the  application  were  granted, 
the  Metropolitan  Co.,  in  consequence  of  a  cliange  of  advisers,  could 

E resent  some  considerations  to  the  Court  which  were  not  presented 
efore,  and  which,  if  they  had  been  presented,  might  ana  possibly 
would  have  led  to  a  difEerent  result,  no  ground  was  shown  sum- 
cient  to  call  for  the  interposition  of  the  equitable  powers  of  the 
Court.  That  the  policy  oi  the  law  was  to  end  the  litigation  and  to 
hold  parties  bound  by  the  result  after  they  had  their  day  in  court. 

The  Court  further  held,  that  a  conclusive  answer  to  the  motion 
was,  that  at  that  late  day  it  was  impossible  to  restore  the  three  cor- 
porations to  the  positions  they  respectively  occupied  toward  each 
other  at  the  time  of  the  entry  of  the  judgment. 

In  April,  1883,  the  Metropolitan  Co.,  obtained  another  order 
•to  show  cause  why  they  should  not  have  leave  to  renew  the  mo- 
tion to  set  aside  said  judgment  of  December  8, 1881,  or  if  such 
leave  was  denied,  why  the  judgment  and  findings  should  not  be 
corrected  and  amended  by  striking  out  the  finding  of  fact  that  all 
matters  in  dispute  between  the  three  companies  were  compromised, 
settled  and  adjusted  by  the  agreements  of  October  22d,  and  the 
finding  and  judgment  that  said  October  agreements  were  valid. 

This  motion  was  also  heard  before  Mr.  Justice  Freedman,  and 
an  order  was  entered  denying  the  motion  with  costs,  August  9th, 
1888,  from  which  order  an  appeal  was  taken  by  the  Metropolitan 
Co. 

The  foregoing  statement  contains,  I  believe,  a  substantially  cor- 
rect narrative  of  the  events  which  led  up  to  the  October  agree- 
ments and  which  followed  them,  as  nearly  as  possible,  in  their 
chronological  order ;  and  also  sets  forth  the  interests  which  the 
various  directors  of  the  Metropolitan  Co.,  whose  action  is  sought  to 
be  attacked,  had  in  the  three  companies,  who  were  parties  to  those 
agreements.  I  may  have  omitted  some  of  the  circumstances  attend- 
ing these  transactions,  as  the  evidence  and  exhibits  are  very  volu- 
minous, and  parts  of  the  same  transactions  are  scattered  in  many 
different  parts  of  the  record,  and  I  have  not  been  aided  in  any 
degree  by  the  submission,  by  either  of  the  parties,  of  anv  statement 
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of  the  jEacts  which  are  claimed  to  have  been  established  by  the  evi- 
dence ;  and  it  has,  therefore,  required  an  immense  amount  of  time 
to  63ctract  from  this  mass  of  evidence  and  exhibits  the  history  of 
these  transactions,  as  they  appear  npon  the  record. 

James  C.  Carter,  Eobert  Sewell,  and  Francis  0.  Barlow,  for  the 
plaintifi. 

William  M.  Evarts,  David  Dudley  Field,  A.  J.  Vanderpoel  and 
W.  A.  Dner,  for  the  defendants. 

Yais  Brunt,  J. — This  action  is  brought  by  the  Metropolitan 
Ry.  Co.,  to  set  aside  the  agreements  of  October  22, 1881,  upon  the 
following  grounds: 

Ist.  lEecause  the  Metropolitan  Directors  had  no  power  to  modify 
the  original  leases  and  tripartite  agreement  of  May  30,  1879,  with- 
out the  consent  of  the  shareholders. 

2d.  Because  three  of  the  Metropolitan  Directors  were,  at  the 
time  of  the  making  of  the  October  agreements,  also  directors  of 
the  Manhattan  Go. — one  of  the  contracting  parties,  whose  interests 
were  antagonistic  to  those  of  the  Metropolitan  Co. 

3d.  Because  the  personal  interests  of  several  of  the  Metropoli- 
tan Directors  were  opposed  to  those  of  that  company. 

4tb.  Because  of  the  actual  fraud  upon  the  part  of  certain  Metro- 
politan Directors,  who  entered  into  a  scheme  to  benefit  themselves 
at  the  expense  of  their  corporation. 

The  defendants  admit  that  the  October  agreements  were  not 
assented  to  by  the  stockholders  of  the  Metropolitan  Co.,  and  claim 
that  snch  assent  was  not  at  all  necessary  to  the  validity  of  the  con- 
tract. They  further  admit  that  three  of  the  Metropolitan  Direc- 
tors were  also,  at  the  time  of  the  making  of  the  October  agree- 
ments,  Directors  of  the  Manhattan  Co.,  but  they  deny  that  this  cir- 
cumstance in  any  way  invalidated  the  action  taken.  They  deny 
that  the  personal  interests  of  any  of  the  Metropolitan  Directors 
were  opposed  to  those  of  that  company ;  and  they  also  deny  that 
there  was  any  actual  fraud ;  and  aver  tnat  the  agreements  of  Octo- 
ber, 1881,  were  for  the  best  interests  of  all  the  parties  concerned, 
and  that  they  presented  the  only  solution  of  the  difSculties  and 
embarrassments  which  surrounded  the  elevated  railway  system,  in 
the  summer  and  fall  of  1881. 

In  addition  to  the  above  defenses,  the  defendants  also  presented 
certain  prelimina^  objections  to  the  maintenance  of  tlus  action, 
and  also  certain  amrmative  defenses. 

The  preliminary  objections  are  as  follows : 

Ist.  !No  case  is  presented  in  this  action  for  tlie  interference  of  a 
Court  of  Equitv. 

2d.  If  the  October  agreements  are  fraudulent,  as  the  plaintifE 
contends,  then  the  plaintiff  itself  was  a  party  to  the  fraud. 

3d.  The  plaintiff  in  its  complaint,  alleges  that  the  agreements 
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and  leases  of  May  20, 1879,  which  it  se^ks  to  reinstate,  were  a 
nullity,  being  made  without  authority  of  law* 

4th.  That  the  October  agreements  have  never  been  disaffirmed 
by  the  stockholders  of  the  Metropolitan  Co.  in  any  way,  nor  even 
by  the  directors,  by  any  direct  vote. 

The  fifth  and  last  preliminarv  objection  is  the  lapse  of  time,  and 
the  acquiescence  of  tne  plaintiff. 

The  following  affirmative  defenses  are  also  urged : 

1st.  That  the  Manhattan  Co.  had  at  the  time  of  the  commence- 
ment of  this  action  already  brought  its  action  in  the  Supreme 
Court  against  the  New  York  Co.,  the  Metropolitan  Co.,  and  all 
the  persons  who  had  brought  actions  to  set  aside  the  October 
agreements,  in  the  nature  of  the  old  bill  of  quia  timet,  asking  in 
its  complaint,  that  all  mattera  relating  to  the  October  agreements 
should  be  determined  in  that  action,  and  that  the  defendants  and 
all  othei's  should  be  restrained  from  bringing  any  actions  on  account 
of  these  agreements. 

2d.  The  judgment  of  the  Supreme  Court  in  the  action  of  the 
People  against  the  Manhattan  By.  Co.,  entered  on  the  17th  day  of 
November,  1881. 

3d.  The  judgment  of  the  Superior  Court  of  the  City  of  New 
York,  entered  on  the  8th  of  December,  1881,  in  the  action  where- 
in the  New  York  Elevated  Bailroad  Co.  was  plaintiff,  and  the 
Manhattan  By.  Co.  and  the  Metropolitan  By.  Go.  were  defend- 
ants. 

4th.  That  restitution  cannot  be  had. 

I  will  first  consider  the  preliminary  objections,  and  then  the 
affirmative  defenses,  and  lastly  will  discuss  the  four  questions, 
upon  which  the  plaintiff  bases  the  right  to  equitable  relief,  in  this 
action. 

The  first  preliminary  objection  urged  is,  that  the  facts  elicited 
upon  this  trial,  do  not  present  a  case  for  the  interference  of  a 
Court  of  Equity. 

It  is  claimed  by  the  defendants  that  the  plaintiff  has  a  complete 
remedy  at  law,  and,  therefore,  cannot  seek  the  intervention  of  a 
Court  of  Equity.  That  the  plaintiff  could  have  sued  for  the  rent, 
which  is  claimed  to  be  due,  under  the  leases  and  agreements  of 
May  20th,  1879,  and  if  the  October  agreements  were  set  up  as  a 
defense,  thev  could  have  been  attacked  upon  precisely  the  same 
grounds  as  thev  have  been  in  this  action. 

In  Grand  Cnute  v,  Wineear,  16  Wallace,  373,  it  was  held  that 
a  municipal  corporation,  obligor  in  a  bond,  cannot  ask  in  equity 
that  the  obligee  be  enjoined  from  proceeding  at  law,  and  that  the 
bond  be  surrendered,  when  the  bill  alleges  that  the  bond  was 
issued,  without  authority,  in  violation  of  law,  and  in  fraud  of  the 
plamtiff;  that  the  obligee  knew  this  when  he  took  it;  that  the 
obligee's  possession  is  merely  colorable,  and  that  he  gave  no  value 
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for  it,  and  never  had  any  right  or  title  to  it.  Such  alle^tions 
show  a  complete  defense  to  the  bond  at  law;  and  a  judgment 
against  the  obligee  at  law  would  give  as  full  protection  in  every 
way  to'  the  obligor,  as  a  decree  in  equity. 

Mr.  Justice  Hunt,  in  this  case,  uses  language,  as  follows: 

*'  And  the  result  of  the  argument  is,  that  wherever  a  Court  of 
Law  is  competent  to  take  cognizance  of  a  ri^ht,  and  has  power 
to  proceed  to  a  judgment  which  affords  a  plain,  adequate,  and 
complete  remedy,  without  the  aid  of  a  Court  of  Equity,  the  plaintiff 
must  proceed  at  law,  because  the  defendant  has  a  constitutional 
right  to  a  trial  by  jury.  The  right  to  a  trial  by  jury  is  a  ^reat 
constitutional  right,  and  it  is  only  in  exceptional  cases,  ana  for 
specified  causes,  that  a  party  may  be  deprived  of  it." 

In  the  49th  N.  Y.  373,  Allerton  v.  Belden,  it  was  held  that  the 
right  to  apply  to  a  Court  of  Equity  to  have  a  contract  annulled 
exists  only  when,  from  the  form  of  tne  security,  the  defense  cannot 
be  made  available  at  law,  or  where  the  instrument  sought  to  'be 
avoided  is  a  cloud  upon  the  title  to  land,  or  some  other  necessity 
for  the  interposition  of  a  Court  of  Equity  is  shown. 

The  opinion  of  Judge  Bapallo,  page  377,  has  this : 

^'  The  allegations  in  nis  complaint  disclose  a  perfect  defense  at 
law  to  any  action  which  might  be  brought  against  him  on  his 
indorsement,  and  no  fact  is  stated  showing  any  necessity  for  the 
interposition  of  a  Court  of  Equity,  or  entitling  the  plaintiff  to 
become  an  actor  in  the  matter.  Tne  most  usual  gro^na  for  going 
into  equity  in  such  cases  formerly  was  the  necessity  for  a  discovery 
to  prove  tne  usury. 

"  Bills  of  discovery  being  now  abolished,  some  ground  which 
formerly  would  have  justified  the  filing  of  a  bill  for  relief  must 
appear  in  the  complamt,  or  U  shows  no  right  of  action.  No 
authority  has  been  dted  sustaining  an  equitable  action  on  such 
ground ;  but  on  the  contrary,  it  has  been  uniformly  held,  that 
where  a  perfect  remedy,  botn  as  to  the  discovery  and  relief,  can 
be  had  at  law,  the  action  in  eauity  cannot  be  maintained,  and  that 
this  objection  is  available  on  aemurrer."  ' 

In  62  N.  T.  562,  the  town  of  Venice  v.  Woodruff,  the  Court 
said,  at  page  467 : 

'^  Whether,  therefore,  the  question  is  regarded  as  one  of  jurisdic- 
tion or  practice,  it  is  established  by  the  later  decisions  that  some 
special  ground  for  equitable  relief  must  be  shown,  and  that  the 
mere  fact  that  the  instrument  ought  not  to  be  enforced  is  in- 
sufficient, standing  alone,  to  justify  a  resort  to  an  equitable 
action." 

In  the  same  book,  page  533,  in  Fowler  v.  Palmer,  which  was 
the  case  of  an  action  to  compel  the  surrender  of  a  note  past  due, 
on  the  ground  that  it  had  been  paid,  but  not  taken  up,  the  Court 
held  that  the  action  could  not  be  maintained  in  equity,  that  the 
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defense  of  payment  was  perfectly  available  to  the  plaintiff  in  an 
action  upon  tne  note,  and  no  transfer  could  raejadice  it. 

In  79  K.  Y.,  page  202,  Globe  Mutual  v.  Keas,  it  was  beld  that 
an  action  to  procure  the  cancellation  of  a  written  instrument  can- 
not be  maintained  unless  some  special  circumstance  exists  estab- 
lishing the  necessity  of  a  resort  to  equity,  to  prevent  an  injury 
which  might  be  irreparable,  and  which  equity  alone  is  competent 
to  avert.  It  is  not  sufficient  that  a  defense  exists  against  the  instru- 
ment, or  that  evidence  may  be  lost. 

In  the  case  of  Troy  and  Boston  B.  B.  v.  Boston,  Hoosac 
Tunnel  and  W.  Ey.  Co.,  86  N.  Y.  127,  it  is  said  by  the  Court, 
Mr.  Justice  Danf  orth  speaking : 

'^  Although  the  form  of  actions  and  suits,  and  the  distinction 
between  actions  at  law  and  suits  in  equity  has  been  abolished,  a 
party  to  entitle  himself  to  the  equitable  remedy  by  injunction 
must  still  make  such  a  case  as  would,  while  the  distinction  existed, 
have  made  an  equitable  cause  of  action.     This  is  well  settled." 

In  Hamilton  v.  Cummings,  1  Johnson  Ch.  517,  the  Chancellor 
states,  as  his  conclusion*  from  the  authorities,  that  a  resort  to  equity 
to  compel  the  cancellation  of  written  obligations,  to  be  sustained, 
must  be  expedient  either  because  the  instrument  is  liable  to  abuse 
from  its  negotiable  nature,  or  because  the  defense,  not  arising  upon 
its  face,  may  be  difficult  or  uncertain  at  law,  or  from  some  otner 
circumstances  peculiar  to  the  case  and  rendering  a  resort  to  a  court 
of  equity  highly  proper  and  clear  of  all  suspicion  of  any  design  to 
promote  expense  and  litigation. 

These  authorities  seem  to  establish,  with  ^reat  distinctness,  the 
rule  which  has  obtained  in  our  courts  since  me  practice  of  allow- 
ing equitable  defenses  in  actions  at  law  has  been  established,  and 
none  of  the  cases  cited  by  the  plaintiff  at  all  conflict  with  it. 

In  the  case  of  Gould  v.  Cayuga*  Bank,  86  N.  Y.  82,  it  is  true 
that  the  Court  say  that  the  party  might  have  brought  his  action 
in  equity  to  rescind  the  contract,  and  in  that  action  might  have 
had  full  relief;  but  in  the  next  paragraph  of  the  opinion  the 
necessity  of  bringing  in  other  parties  is  adverted  to,  which  was  to 
be  the  basis  of  the  relief  to  be  granted  by  a  court  of  equity,  and 
which  could  not  be  done  in  a  court  of  law. 

The  Aberdeen  Bailway  case,  1  Macqueen,  has  no  application  to 
the  question  now  under  discussion,  as  equitable  defenses  were  not 
available  in  actions  at  law  in  the  Englisli  courts. 

Equity  jurisdiction  of  the  Court  was  applied  in  the  case  of 
McHenry  v.  Hazard,  45  N.  Y.  580,  because  the  rights  of  all  the 
parties  could  not  be  determined  in  any  one  action  at  law,  and  also 
because  the  defendants  could  not  be  allowed  at  their  election  to 
postpone  the  litigation  of  the  question,  and  subject  the  plaintiff  to 
the  vexation  of  a  litigation  at  a  distant  period  when  the  means  of 
defense  might  be  lost  or  impaired,  and  when  he  might  be  disabled 
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irom  contesting  the  validity  of  the  claim  with  the  same  ability  as 
at  the  present  time.  The  latter  gronDd  for  the  entertaining  of 
jurisdiction  does  not  at  all  apply  to  the  case  at  bar,  because  the 
plfttninff  here  can  sne  at  once  to  recover  rent,  under  the  May  agree- 
ments. The  defendants  have  no  rights  to  be  enforced  against  the 
plaintiff,  but  the  plaintiff,  the  aggrieved  party,  can  at  any  time 
enforce  the  rights  which  they  think  they  have.  In  order  to  test 
the  question  as  to  the  validity  of  the  October  agreements,  the 
plaintiff  has  only  to  bring  its  action  for  the  rent  due  under  the 
May  agreement,  and  the  matter  is  at  once  brought  up.  Equitable 
jurisdiction  cannot  be  entertained  in  this  case  upon  the  ground  that 
otherwise  there  will  be  a  multiplicity  of  suits.  No  such  result 
would  ensue.  If  an  action  had  been  brought  upon  the  May  agree- 
ments for  rent  due  since  the  making  of  the  October  agreements, 
and  a  final  recovery  had  been  had  for  the  amount  of  rent  due, 
according  to  the  terms  of  the  May  a^ement,  that  final  judgment 
would  have  ended,  as  far  as  the  Manhattan  Co.  is  concerned, 
the  October  agreements  as  effectually  as  any  final  judgment  which 
can  be  rendered  in  this  action  can  do.  l*he  fact  that  the  agree- 
ments extend  over  a  long  period  of  years,  does  not  alter  the  ques- 
tion. A  final  recovery  is  just  as  effectual,  whether  it  be  in  a  court 
of  law,  or  a  court  of  equity. 

Even  if  I,  however,  should  find,  that  there  was  no  ground  for 
equitable  relief,  yet,  if  the  facts  proven  showed  that  the  party  was 
entitled  to  legal  relief,  the  bill  could  not  be  dismissed.  Stemberger 
«.  McGovern,  56  N.  Y.  12. 

Sut  there  is  another  ground  upon  which  the  bill  in  equity  can 
be  sustained,  and  that  is,  that  there  could  be  no  determination  as 
to  the  validity  of  the  October  agreements  without  the  presence 
of  the  New  York  Co.,  a  party  to  them.    The  New  York  Co. 
had  a  right  to  be  heard  upon  the  question.     One  party  cannot 
be  released  by  legal  proceedmgs  from  a  tripartite  agreement,  in  an 
action  against  one  other  party.    All  the  parties  must  be  brought 
before  the  Court,  as  all  have  a  right  to  be  neard  upon  the  question 
as  to  whether  the  agreement  which  is  mutual  shall  be  broken  up. 
Therefore,   the  New   York   Co.    is  a  necessary  party   to  any 
action  seeking  to  avoid  the  October  agreements,   that  company 
being  one  of  the  parties  to  them.     If  an  action  was  brought  upon 
the    lease    of  May    20,   1879,   the   New   York  Co.   could   not 
have  been  brought  in  as  has  been  done  in  this  case,  and  which  was 
the  reason  given  in  Gould  v.  Cayuga  County  Bank,  for  the  enter- 
taining of  a  bill  for  recision.    It  seems,  therefore,  that  the  first 
preliminary  objection  is  not  well  taken. 

The  second  preliminary  objection  is,  that  if  the  October  agree- 
ment is  fraudulent,  as  the  plaintiff  contends,  then  the  plaintiff  itself 
was  a  party  to  the  fraud. 
The  defendant  claims,  that  as  this  is  not  a  suit  by  a  stockholder 
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to  set  aside  an  agreement  which  is  chargeable  with  fraud,  bnt  a 
suit  by  the  corporation  itself — one  of  the  parties  to  the  fraud,  a 
court  of  equity  will  not  interfere;  and  we  are  referred  to  tiie 
opinion  of  Mr.  Justice  McCrary,  in  the  case  of  Louis  v,  Meyer,  14 
Federal  Beporter,  312  and  813,  as  an  authority  to  sustain  the 
proposition.  The  case  cited,  however,  is  not  analagous  to  the  one 
at  bar. 

That  action  was  to  avoid  railroad  bonds  in  the  hands  of  innocent 
holders,  tipon  the  ground  that  the  directors  had  issued  them  fraudu- 
lently. The  bondnolders  were  innocent  parties  and  not  in  any 
manner  privy  to  the  fraud  perpetrated  by  the  directors,  and  had 
no  knowledge  of  such  fraud.  A  stockholder  could  not  maintain 
an  action  to  set  aside  any  fraudulent  contract  made  by  the  corpora- 
tion, without  alle^ng  a  refusal,  or  good  reason  to  suppose  that  the 
corporation  would  not  bring  any  action.  If  this  rule  is  to  prevail, 
the  directors  of  corporations  may  act  as  fraudulently  as  they  pleiase, 
and  it  is'  impossible  to  redress  the  wrongs  which  the  corporation 
may  have  received  at  their  hands,  unless  some  stockholder  is  will- 
ing to  undertake  the  labor  and  expense  of  an  action  therefor. 
Such  cannot  be  the  rule.  Where  directors  are  faithless  to  their 
trust,  and  have  acted  without  any  authority,  the  corporation  may 
repudiate  the  acts  so  done,  because  the  stockholders  not  only  may 
claim  but  must  claim  their  rights  by  and  through  the  corporation, 
unless  the  corporation  refuses  to  assert  such  rights.  The  directors 
are  the  agents  of  the  corporation,  and  if  they  act  without  authority 
in  making  a  contract  for  their  principal,  or  fraudulently,  certainly 
the  principal  may  repudiate  it.  That  it  is  the  same  principal  who 
made  the  contract  that  seeks  to  repudiate  it,  is  no  bar  to  the  relief. 

The  next  preliminary  objection  is,  that  because  the  plaintiff 
claims  that  tne  agreement  and  leases  of  May  20, 1879,  which  it 
seeks  to  reinstate,  were  a  nullity,  being  made  without  authority  of 
law. 

I  understand  that  the  claim  that  the  agreements  and  leases  of 
May  20,  1879,  were  void  was  abandoned  upon  the  argument,  it 
being  conceded  that  under  the  statute  of  1839  a  corporation  may 
lease  its  road. 

But  this  is  not  at  all  necessary  to  answer  the  objection  made. 
The  plaintiff  by  its  complaint  does  not  seek  to  reinstate  anything ; 
it  simply  asks  that  the  agreement  of  October  22,  1881,  may  be  de- 
clared null  and  void ;  whether  such  judgment  will  reinstate  any- 
thing or  not  is  not  a  question  involved  in  this  action. 

The  next  preliminary  objection  is,  that  the  October  agreements 
have  never  been  disaffirmed  by  the  stockholders  of  the  Metropoli- 
tan Co.  in  any  way,  nor  even  by  the  directors,  by  any  direct  vote. 

If  the  directors  had  no  authority  to  make  the  October  agreements 
without  the  consent  of  the  stockholders,  then  certainly  no  expres- 
sion of  dissent  was  necessary  by  the  stockholders,  because  the  agree- 
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ments  were  void  unless  ratified  by  the  stockholders,  or  confirmed 
by  action  upon  the  part  of  the  stockholders,  which  amounted  to 
i-atification.  But  if  it  is  sought  to  set  aside  these  agreements  be- 
cause of  the  fraud,  either  actual  or  constructive,  then  the  contract 
is  a  voidable  one,  and  due  diligence  must  be  used  in  electing  to 
avoid  it.  What  constitutes  due  diligence  necessarily  depends  upon 
the  facts  of  each  particular  case.  Immediately  after  tnese  agree 
ments  were  made,  various  stockholders  commenced  their  actions  to 
set  them  aside,  and  it  is  well  settled,  that  where  one  stockholder  k 
asserting  by  suit  the  rights  of  the  stockholders  as  a  class  that  it  is 
not  required  that  each  particular  stockholder  should  sue. 

In  the  case  of  Boardman.  v,  R,  R.  Co.,  84  N.  Y.,  it  is  said : 

'^  It  is  not  required  that  each  particular  stockholder  should  sue 
for  his  share  of  the  dividends,  to  preclude  the  defendant  from 
claiming  an  acquiescence  and  estoppel ;  and  it  is  quite  sufQcient 
that  they  were  advised  of  the  character  of  the  claim  of  the  respec- 
tive stockholders.  The  plaintiffs  and  other  stockholders,  were  en- 
tirely iustified  in  awaiting  the  results  of  the  suits  pending,  without 
incurrm^  the  hazard  of  losing  their  rights  on  account  of  the  late- 
ness of  their  demand." 

The  stockholders  had  no  power  to  meet  and  act  as  a  body,  except 
as  the  statute  and  the  by-laws  prescribe,  and  must  be  called  together 
in  the  manner  provided  by  law,  otherwise  they  have  no  power  to 
act. 

In  the  case  at  bar,  the  only  way  in  which  the  stockholders  were 
required  to  act  was,  upon  the  first  opportunity  to  appoint  other 
agents  who  would  assert  their  rights,  if  they  had  any.  Moreover, 
the  Manhattan  Co.;  on  the  9th  day  of  December,  1881,  com- 
menced its  Bill  of  Peace  suit,  and  all  stockholders  were  enjoined 
from  suing,  which  injunction  continued  in  force  until  February, 
1883.  Can  the  Manhattan  Co.  now  claim  laches,  because  no 
other  stockholders  have  brought  suit  to  set  aside  these  agreements, 
when  they  were  prevented  from  so  doing  by  reason  of  the  injunc- 
tion which  that  company  had  obtained  ? 

It  is  urged,  that  because  a  new  board  of  directors  has  been 
elected,  no  right  is  given  to  impeach  the  acts  of  a  previous  board, 
as  the  corporation  is  the  same.  I  am  unable  to  appreciate  the 
force  of  this  objection.  If  my  agent  has  entered  in  my  name  into 
a  fraudulent  agreement,  I  know  of  no  reason  why  I  may  not  ap- 
point a  new  agent  and  through  him  repudiate  the  fraudulent  con- 
tract. In  the  case  supposed,  I  am  the  party  acting  in  both  in- 
stances. I  have  never  neard  that  a  man  was  bound  by  the  fraudu- 
lent contract  made  by  his  agent  in  his  name,  because  he,  the  same 
person  in  whose  name  the  fraudulent  contract  was  made,  sought  to 
Eet  aside  the  contract.  The  directors  of  the  corporation  are  its 
agents  and  executive  ofScers.  They,  as  such  agents,  manage  the 
business  and  affairs  of  the  corporation,  and  when  the  business  and 
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a£Eairs  of  the  corporation  are  to  be  managed  by  directors,  I  do  not 
think  that  the  stockholders  can  do  any  act  or  make  any  contract, 
except  by  the  use  of  the  means  provided  by  law,  viz. :  its  directors. 
Therefore,  if  one  set  of  agents  act  beyond  their  anthority,  or  are 
recreant  to  their  trust,  the  principal — ^that  is,  the  corporation  may 
appoint  a  new  set  of  agents  and  tnrough  them  seek  redress  for  the 
wrongs  which  it  has  suffered.  The  corporation  being  able  to  act 
only  through  its  Directors,  at  the  very  first  opportunity  after  the 
October  agreements  were  made,  the  shareholders  of  the  Metropoli- 
tan Co.  elected  a  new  Board  of  Directors,  such  change  in  the 
Board  being  evidently  made  because  of  the  fact  that  the  old  Direc- 
tors had  made  these  a^ements ;  and  within  one  month  thereafter, 
this  action  was  brought,  and  within  one  week  after  these  agree- 
ments were  executed,  shareholders  had  commenced  their  actions  to 
set  them  aside.  I  do  not  know  how,  if  the  most  extreme  diligence 
had  been  required,  any  more  prompt  action  could  have  been  taken ; 
and  thus  is  answered  the  last  preliminary  objection,  that  of 
laches. 

We  are  now  brought  to  the  consideration  of  the  four  affirmative 
defenses,  urged  by  tlie  defendants.    The  first  is : 

Ist. — That  the  Manhattan  Co.,  had  at  the  time  of  the  com- 
mencement  of  this  action  already  brought  its  action  in  the  Supreme 
Court  against  the  New  York  Co.,  the  Metropolitan  Co.,  and 
all  the  persons  who  had  brought  actions  to  set  aside  the  October 
agreements  in  the  nature  of  the  old  bill  of  quia  timet,  ask- 
ing in  its  complaint  that  all  matters  relating  to  the  October 
agreements  should  be  determined  in  that  action,  and  that  the  de- 
fendants and  all  others  should  be  restrained  from  bringing  any 
actions  on  account  of  the  October  agreements. 

The  commencement  of  this  action  could  not  in  any  way  inter- 
fere with  the  rights  of  the  Metropolitan  Co.  to  file  its  bill 
for  a  rescission.  The  mere  filing  of  the  bill  by  the  Manhattan 
Co.  restrained  nobody,  and  the  plaintifEs  in  that  action  know 
this,  because  they  asked  for,  and  obtained  an  injunction  preventing 
the  bringing  of  any  more  suits,  which  was  set  aside  by  tne  General 
Term.  Merely  because  the  Manhattan  Co.  had  filed  a  bill  of 
peace  against  all  the  world  in  general,  and  the  Metropolitan  Co. 
and  its  stockholders  in  particular,  the  latter  company  did  not 
lose  any  rights  which  it  might  acquire  to  the  protection  of  the 
Court.  The  Metropolitan  Co.  had  the  right  to  file  its  bill 
for  rescission,  and  the  Manhattan  Co.  coula  not  deprive  it  of 
this  right  by  filing  a  bill  asking  the  Court  to  adjudicate  upon  the 
question  involved.  Before  such  an  action  can  restrain  anybody's 
proceedings,  the  right  to  an  injunction  must  be  established,  either 
preliminarily  or  by  final  judgment. 

The  second  affirmative  defense  is : 

The  judgment  of  the  Supreme  Court  in  the  action  of  the  People 
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S;ain8t  the  Manhattan  Ey.  Co.,  entered  on  the  17th  day  of 
ovember,  1881. 

I  have  searched  in  vain  in  the  jndgment-roU,  in  the  case  of  the 
People  against  the  Manhattan  By.  Co.,  for  anything  which 
eonld  in  any  way  operate  upon  any  rights  which  the  Metro- 
politan Co.  had.  This  company  was  not  a  party  to  the  action 
and  in  the  findings  and  judgment  is  not  treated  as  a  party. 
The  second  finding  speaks  of  agreements  made  with  the  de- 
fendant, by  certain  other  corporations,  to  wit :  The  New  York 
Elevated  K.  B.  Co.,  and  Metropolitan  By.  Co.  So  also  in 
the  fifth  finding  similar  language  is  used.  In  the  judgment, 
also,  the  New  York  Co.  and  the  Metropolitan  Co.  are  treated 
as  strangers  to  the  record,  and  they  evidently  were  so  con- 
sidered by  the  Court.  The  only  question  at  issue  in  that  action 
was  the  solven^  of  the  Manhattan  Co.;  with  that  issue  the 
New  York  and  Metropolitan  companies  had  nothing  to  do.  That 
question  was  one  existmg  between  the  People  on  the  one  side,  and 
the  Manhattan  Co.  on  the  other,  and  nobody  else  had  any  in- 
terest in  it.  It  is  true  that  this  question  of  solvencv  depended 
upon  the  October  agreements,  but  an  adjudication  by  tlie  Couii}  in 
that  action  could  only  affect  the  parties  to  it,  and  as  to  them  only 
to  the  extent  of  the  question  involved. 

But  it  is  said  that  the  three  companies  united  in  a  petition  to 
have  the  property  delivered  back  to  the  Manhattan  Co.  The 
order  of  restoration  made  upon  that  petition  in  no  way  adjudicated 
upon  the  question  of  the  validity  of  the  October  agreements.  No 
such  question  was  presented  to  the  Court.  The  union  of  the  New 
York  Co.  and  the  Metropolitan  Co.  in  that  petition  operated 
only  as  a  consent  upon  their  part  that  restoration  might  be 
made.  And  no  order  that  the  Court  did  make,  in  that  proceed- 
ing, could  have  had  the  force  of  an  adjudication  because  the  doc- 
trine of  res  adjudicata  does  not  apply  to  interlocutory  judgments 
or  orders  whicn  the  Court  which  rendered  them  has  power  to  va- 
cate or  modify  at  any  time.  The  order  of  restoration  in  the  Peo- 
ple's case  expressly  reserved  to  the  Court  the  power  of  alteration 
and  modification.  These  companies  did  not  become  parties  to  the 
record,  and  as  has  already  been  shown,  they  were  not  treated  by 
the  Court  in  its  finding  and  jud^ent,  as  parties  whose  rights  were 
being  determined.  Therefore,  tne  judgment  in  that  action  barred 
no  rights  which  this  plaintiff  might  nave. 

The  third  affirmative  defense  rests  upon- 

The  judgment  of  the  Superior  Court  of  the  City  of  New  York 
entered  on  the  8th  day  of  December,  1881,  in  the  action  wherein 
the  New  York  Elevated  B.  B.  Co.  was  plaintiff,  and  the  Manhat- 
tan By.  Co.  and  the  Metropolitan  By.  Co.  were  defendants. 

In  coDsidering  this  question,  it  is  necessary  that  we  should  have 
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plainly  before  onr  minds  the  facts  relating  to  that  action  and  the 
proceeding  therein. 

The  action  was  commenced  upon  the  2d  of  July,  by  the  New 
York  Co.  against  the  Manhattan  Co.  and  the  Metropolitan  Co., 
and  the  plaintifi  claimed  the  right  to  recover  possession  of  its 
property  from  the  Manhattan  Co.,  becanse  of  its  breach  of 
the  terms  of  the  lease  between  the  New  York  and  Manhat- 
tan companies,  and  no  relief  whatever  is  asked  for,  against  the 
Metropolitan  Co.  The  Metropolitan  Co.,  in  its  answer,  denies 
the  right  of  the  New  York  ,Co.  to  get  back  its  road,  and  the 
Manhattan  Co.  put  in  a  similar  plea. 

On  the  22d  day  of  November,  1881,  the  October  agreements 
having  then  been  made,  the  Manhattan  Co.  put  in  a  supple- 
mental answer,  setting  up  the  proceeding  in  the  JPeople's  suit,  and 
also  the  October  agreements  above  mentioned,  alleging  them  to  be 
an  adjustment  of  all  the  controversies  between  the  parties  to  the 
action.  The  parties  then  went  before  the  court,  and  without  the 
plaintiff  offering  any  proof  whatever,  the  parties  admitting  the 
facts  alleged  in  the  supplemental  answer  oi  the  Manhattan  Go. 
to  be  true,  obtain  certain  findings  of  fact  and  conclusions  of 
law,  all  of  which  are  expressly  stated  to  be  founded  on  the  admis- 
sions of  the  parties  adjudging  these  October  agreements  valid,  and 
a  judgment  to  the  same  effect  is  entered  thereon. 

I  fail  to  see  how  this  Judgment  can  operate  as  a  bar  to  the  rights 
of  the  Metropolitan  Co.  to  contest  the  validity  of  the  Octo- 
ber agreements.  If  those  agreements  are  fraudulent,  and  this 
J'udgment  should  be  held  to  preclude  the  Metropolitan  Co. 
rom  rescinding  them,  then  the  law  would  he  used  for  the  purpose 
of  fortifying  a  wrong  and  not  for  the  purpose  for  w^ch  it  was  in- 
stituted, viz. :  the  redress  of  wrongs.  When  such  a  manifest  injus- 
tice would  result  from  the  application  of  anv  rule  of  law  as  that  a 
fraud  would  be  protected,  we  may  be  sure  tnat  there  is  something 
wrong  in  our  premises  if  they  lead  to  such  a  conclusion,  as  equity 
and  justice  go  hand  in  hand  together. 

Jf  this  judgment  of  the  Superior  Court  is  a  bar  to  the  right  of 
this  plaintiff  to  maintain  this  action,  we  have  this  state  of  tnings, 
as  a  necessary  result :  Directors  of  a  company  may  make  an  agree- 
ment whidi  IS  absolutely  void,  and  in  the  making  of  which  tnere 
has  been  a  plain  violation  of  duty,  and  if  their  corporation  is  sued 
upon  it,  the  same  Board  of  Directors  being  in  office — their  term 
not  having  expired — may  confess  judgment,  and  then  there  is  no 
power  in  any  court  to  redress  the  wronff.  The  mere  statement  of 
the  proposition,  it  seems  to  me,  shows  that  such  cannot  be  the  law, 
and  it  is  not  the  law. 

In  order  that  a  judgment  may  be  a  bar,  there  must  be  a  real 
controversy.  There  was  no  controversy  in  the  Superior  Court. 
The  Manhattan  Co.  alleged  the  making  of  the  October  agree- 
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ments,  and  that  they  adjusted  all  matters  in  difference.  The 
New  York  Oo.  and  the  Metropolitan  Co.  say,  "  We  agree  that  that 
is  trne/'  and  the  judgment  is  entered.  This  was  nothing  more 
than  a  judgment  by  consent.  All  the  parties  to  the  action 
consented  that  these  agreements  had  been  made  and  had  adjusted 
the  difEerences,  and  the  Court  so  ordered.  If  these  agreements 
were  voidable  for  want  of  power  in  the  Directors  to  make  them, 
or  fraudulent,  then  the  obtaining  a  judgment  affirming  these  agree- 
ments by  the  same  directors  who  made  them,  was  a  fraud  upon  the 
Court,  not  necessarily  an  intentional  fraud,  but  a  fraud  in  law ;  and 
such  a  judgment  binds  no  court  and  its  nullity  upon  that  ground, 
though  it  has  not  been  set  aside  or  reyersed,  may  be  established  in 
another  action.    Webster  v.  Beid,  11  How.  (U.  S.)  437. 

In  Earl  of  Bandon  v.  Becher,  3  CI.  and  Fin.  at  page  510,  Lord 
Brougham  adopts  the  language  of  Wedderbum,  in  the  Duchess  of 
Kingston's  case,  as  follows: 

^^  A  sentence  is  a  judicial  determination  of  a  cause  agitated  be- 
tween real  parties,  upon  which  a  real  interest  has  been  settled.  In 
order  to  make  a  sentence  there  must  be  a  real  interest,  a  real  argu- 
ment, a  real  prosecution,  a  real  defense,  a  real  decision.  Of  all 
these  requisites,  not  one  takes  place  in  the  case  of  a  fraudulent  and 
collusive  suit ;  there  is  no  judge,  but  a  person  invested  with  the 
ensigns  of  a  judicial  office  is  misemployed  in  listening  to  a  fictitious 
cause  proposed  to  him ;  there  is  no  party  litigating,  there  is  no  party 
defendant ;  no  real  interest  brought  into  question." 

In  the  case  of  Gtaines  v.  Eelf  et  al  (12  How.  U.  S.),  472,  the 
principle  was  distinctly  enunciated  that  in  order  that  a  judgment 
should  be  a  bar  there  must  be  a  real  controversy,  and  that  a  judg- 
ment entered  by  consent  to  be  used  in  the  future  cannot  afiect  the 
parties  to  it,  because  there  was  no  controversy  carried  on  in  earn- 
est. In  that  case  the  defendant  admitted  the  decree,  but  con- 
tended — 

'^  That  said  decree  was  designed  as  no  honest  exposition  of  the 
merits  of  the  case,  but  was  brought  about,  allowed,  and  consented 
to  for  the  purpose  of  pleading  the  same  as  res  adjudicata  upon 
points  in  litigation  not  honestly  contended." 

The  Court  say: 

"  That  this  proceedinff  on  the  part  of  Patterson  and  General  and 
Mrs.  Ghtines  was  amicable  and  that  no  earnest  litigation  was  had,  is 
too  manifest  for  controversy.  They  agreed  to  go  to  trial  at  once, 
on  the  depositions  found  in  the  Probate  Court,  and  as  Pat- 
terson was  to  lose  nothing  by  the  event,  he  was,  of  course,  in- 
different as  to  what  evidence  might  be  introduced  on  the  hear- 
ing. 

''  It  also  appears  by  his  evidence  that  when  a  decree  was  obtained 
in  the  Circuit  Court  against  him,  his  name  was  used  to  carry  up  an 
appeal  to  this  Court,  but  it  was  in  fact  brought  up  by  General  and 


32    METROPOLITAN  V.  MANHATTAN  A  N.  T.  ELBYATSD  BY'S. 

Mr8.  Gaines.  Patterson  employed  counsel  here,  who,  of  coarse, 
had  to  take  the  record  as  they  lonnd  it,  and  make  the  best  of  it 
they  could,  and  it  is  conceded  on  all  hands  they  did  so,  and  made 
the  best  exertions  for  Patterson  they  conld  do,  on  the  record  brought 
up  by  him,  as  they  supposed.  Nevertheless,  an  affirmation  of  the 
decree  was  had  in  this  Court.  It  could  hardly  be  otherwise,  in  a 
case  managed  as  this  was ;  the  object  of  the  complainants  below 
being,  to  obtain  a  favorable  opinion  and  decree  on  the  law  and  facts 
of  a  case  made  up  at  their  own  discretion." 

In  the  case  of  Moser  v,  McDivitt,  88  N.  Y.,  at  page  68,  the  same 
principle  is  enunciated.     The  Court  say : 

^^  The  judgment  does  not^tand  upon  the  sure  footing  as  a  judg- 
ment obtained  in  the  usual  course  in  a  hostile  suit,  in  which  the  de- 
fense of  usury  was  either  overruled  or  omitted  to  be  interposed. 
It  was  a  mere  arrangement  between  the  parties  put  by  their  mutual 
consent  in  the  form  of  a  judgment  for  tne  purpose  of  evading  the 
statute." 

It  seems  from  the  evidence  in  this  case,  that  the  judgment  in  the 
Superior  Court  was  obtained  for  future  use.  Claims  had  then 
been  advanced  by  shareholders,  that  these  October  agreements  were 
fraudulent  and  void,  and  this  judgment  would  appear  to  have  been 
obtained  by  and  with  the  consent  of  the  very  directors,  whose  acts 
were  attacKed  in  the  suits  by  the  shareholders,  in  order  that  it  might 
be  interposed  as  a  bar  to  any  relief  to  which  the  shareholder  might 
show  his  corporation  was  entitled. 

The  denial  of  the  motion  to  vacate  the  judgment  before  Mr.  Jus- 
tice Freedman,  gave  such  judgment  no  greater  force  or  effect  than 
it  had  before.  It  left  the  judgment  in  precisely  the  same  posi- 
tion that  it  was  before,  with  the  same  force  it  before  had  and 
no  more.  Schrauth  v.  The  Dry  Dock  Savings  Bank,  86  N.  Y. 
395. 

The  judgment,  therefore,  of  the  Superior  Court  does  not  operate 
in  any  way  as  a  bar  to  the  assertion  oi  its  rights  by  the  Metropoli- 
tan Co.  in  this  action. 

The  fourth  and  last  affirmative  defense  is  that  restitution  cannot 
be  had. 

It  is  claimed,  that  because,  by  any  judgment  in  this  case,  the  Re- 
ceivers cannot  be  put  again  in  possession  of  the  property  of  the 
Manhattan  Co.; 

That  because  the  People's  suit  in  the  Supreme  Court  cannot  be 
restored  to  the  condition  in  which  it  then  stood ; 

That  because  we  cannot  restore  the  bondholders'  suit  to  the  pos- 
ition it  then  was,  with  its  injunction ; 

That  because  the  Superior  Court  suit  cannot  be  restored  to  the 
condition  it  would  have  occupied  had  not  so  much  time  been  lost — 
that,  therefore,  no  rescission  can  be  had. 

It  is  urged  that  we  would  have  to  undo  the  ^^  increase  of  Manhat- 
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tan  stock.  That  it  has  been  proved  that  this  stock  has  been  increased 
with  the  sanction  of  the  State  Engineer  and  Suryevor,  pnrsnant  to 
law,  from  thirteen  millions  to  twentynsix  millions  of  dollars.  What 
can  we  do  with  that  i  Shall  we  rednce  it  ?  What  will  we  do 
with  the  stockholders  who  hold  it  ?  Shall  they  be  paid,  or  will  we 
take  their  stock  away  without  payment  ?  Then  we  would  have  to 
re-exchange  the  first  preferred  stock  for  New  York  stock,  and  the 
second  preferred  stock  for  Metropolitan  stock.  How  is  that  to  be 
done  ?  Then  we  would  have  to  dismiss  the  Bumham  suit,  and  the 
quia  timet  suit,  and  the  merger  suit ;  enter  an  order  denying  the 
Kew  York  application  in  theJPeople's  suit,  take  an  appeal  from  the 
order ;  put  it  on  the  calendar  of  the  General  Term  for  argument ; 
pay  back  the  interest  which  the  Manhattan  Co.  had  paid  on 
the  mortgage  bond  of  the  other  two  companies ;  make  a  question 
of  the  insolvency  of  the  Manhattan  Co. ;  restore  to  the  other 
two  companies  their  earnings  since  October,  1881 ;  in  short  undo 
everything  that  has  been  done  since  October  22d,  1881,  pursuant 
to  the  settlement.  But  that  is  impossible.  The  New  York  Co. 
cannot  be  restored  to  the  condition  it  then  held.  It  parted 
with  its  whole  earnings,  and  if  they  could  be  ascertained  and  re- 
ceived back,  there  is  no  coi-poration  or  person  to  pay  them ;  a  por- 
tion of  them  have  been  paid  over  to  the  Metropolitan  Co. 
and  distributed  to  its  bondholders  and  stockholders ;  tliey  are  not 
parties  to  any  pending  suit,  and,  if  they  were,  they  are  under  no 
obligation  to  pay  back.  Each  company  has  been  released  from 
the  six  and  a  half  million  claim ;  that  release  must  be  cancelled,  but 
it  cannot  be  cancelled  without  imperilling  the  interests  of  the  stock- 
holders of  the'constituent  companies." 

Certainly,  if  all  these  things  are  to  be  done,  as  a  condition  of 
reUef,-then  the  plaintiff  in  this  action  is  remediless,  because  it 
would  be  impossible  for  the  plaintiff  to  comply  with  such  a  judg- 
ment. 

But  I  do  not  understand  the  rule  to  be,  that  a  plaintiff  is  deprived 
of  all  relief,  because  he  cannot  restore  the  other  parties  to  the  same 
position  which  they  occupied  before  they  entered  into  the  void  or 
voidable  agreements,  when  the  other  parties  to  the  agreement  have 
put  themselves  in  the  position  in  which  they  find  themselves,  with 
fall  knowledge  than  the  other  party  claims  the  a^eement  to  be 
void  and  fraudulent,  and  every  means  had  been  taken  at  once  by 
those  who  have  the  right  to  question  the  legality  of  the  proceed- 
ings, to  restrain  the  wrong. 

Long  before  any  of  these  things  were  done,  in  respect  to  which 
restoration  may  now  be  impossime,  suits  had  been  brought  by  more 
than  one  stockholder  seeking  to  avoid  the  October  agreements,  and 
indeed  the  first  suit  was  begun  within  one  week  after  the  agree- 
ments had  been  made,  by  a  stockholder  to  annul  them  and  to  have 
them  declared  void.    These  suits  multiplied  so  rapidly  that  as  early 
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as  December  9, 1881,  the  Manhattan  Co.  filed  its  bill  of  peace, 
^or  the  purpose  of  restraining  the  increase  of  this  cloud  of  suits, 
with  wnich  it  was  threatened  by  stockholders  of  the  Metropolitan 
Co.  The  Metropolitan  Co.  could  commence  no  action  itself, 
because  it  was  in  the  liands  of  the  very  director  who,  it  was 
claimed,  had  either  exceeded  their  powers  or  acted  fraudulently  in 
fact  or  in  law  in  the  making  of  these  agreements ;  and  the  stock- 
holders, therefore,  necessarily  were  required  to  assert  their  own 
rights.  If,  in  the  face  of  all  these  facts,  the  other  parties  to  the 
agreement  went  on  and  acted  in  such  a  way  that  they  cannot  get 
back  to  the  position  which  they  occupied  at  the  time  of  the  making 
of  the  alleged  fraudulent  agreements,  it  certainly  is  not  the  fault 
of  the  plaintiff  or  of  the  Court.  They  have  only  themselves  to 
blame.  Their  heedlessness  cannot  deprive  the  plaintiff  of  any 
riffhts  to  which  it  otherwise  would  be  entitled.  If  this  is  not  the 
rule,  then  all  that  a  party  has  to  do,  who  has  procured  the  execu- 
tion of  an  agreement  by  fraud,  even  after  the  fraud  has  been  dis- 
covered and  the  party  defrauded  has  informed  him  that  as  soon  as 
possible  an  action  for  rescission  will  be  begun,  to  defeat  such  an  ac- 
tion, is  to  hasten  and  put  himself  in  such  a  position  that  his  steps 
cannot  be  retraced.  I  do  not  understana  this  to  be  the  rule. 
Where,  however,  a  party  has,  without  any  knowledge  of  any  In- 
tention to  rescind  and  for  no  ulterior  purpose  acted  upon  the  laith 
of  the  agreement,  and  has  lost  rights  thereby,  and  such  rights  can- 
not be  restored,  the  injured  party  can  obtain  no  relief  except  such 
imperfect  reparation  as  his  action  at  law,  to  recover  the  damages 
occasioned  by  the  fraudulent  deceit  will  afford.  Th^  Court  would, 
however,  compel  the  nlaintiff  to  do  every  thing  that  lay  in  its 
power  to  restore  the  then  statu  quo. 

As  to  the  People's  suit,  I  do  not  know  that  the  Manhat- 
tan Co.  is  in  any  respect  harmed  by  the  discontinuance  of  a 
suit  brought  against  it  on  account  of  insolvency,  nor  is  it  injured 
in  any  degree  by  not  being  in  the  possession  of  receivers. 

As  to  the  bondholders'  suit,  it  was  not  discontinued  because 
of  the  October  agreements;  the  discontinuance  having  taken 
place  October  6th,  more  than  two  weeks  before  the  agreements 
were  made. 

As  to  the  Superior  Court  suit,  the  judgment  and  findings  can 
be  vacated,  the  mjunction  restored  and  then  the  action  will  be  in 
the  same  condition  in  which  it  was  at  the  time  of  the  October 
agreements. 

With  the  increase  of  the  capital  stock  of  the  Manhattan  Co. 
and  the  result  flowing  thereirom,  this  plaintiff  has  nothins: 
to  do ;  all  those  things  were  done  bv  the  defendants  with  full 
knowledge  of  the  claim  presented  in  tnis  action,  and  they  acted  at 
their  peril. 

As  to  the  payment  back  of  the  moneys  which  have  been  re- 
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ceived.  Before  disposiDg  of  that  part  of  the  question,  it  will  be 
ueoessary  to  examine  a  few  of  the  authorities  upon  this  question  of 
rescission. 

The  principles  upon  which  rescission  must  proceed,  are  laid  down 
with  great  distinctness  in  the  case  of  Gould  against  the  The  Cayuga 
County  Bank,  63  N.  Y.  79.  The  Court  holds  that  "  one  who 
seeks  to  rescind  a  compromise  of  a  disputed  claim,  upon  the  ground 
of  fraud,  must  promptly  upon  the  discovery  of  the  fraud  restore 
or  offer  to  restore  to  the  otner  party  whatever  he  has  received  by 
virtue  of  it,  if  any,  in  full ;  the  tender  must  be  without  qualifica- 
tions or  conditions." 

The  Court  makes  a  distinction  in  this  case,  which  should  be 
borne  in  mind,  between  a  suit  in  equity  to  rescind,  and  a  suit  at 
law  upon  a  rescission,  holding,  that  if  you  sue  at  law  you  must  offer 
to  restore  before  you  bring  suit ;  if  you  sue  in  equity  you  may 
make  the  offer  in  your  complaint.  The  defrauded  party  has  ample 
remedies.  One  situated  like  the  plaintiff  was  in  that  case,  can  re- 
scind by  tendering  or  restoring  what  he  has  received,  and  then 
commencing  his  action ;  he  may  keep  what  he  has  received,  and 
sue  to  recover  damages  for  the  fraud ;  or  he  may  commence  an 
action  to  rescind  or  for  equitable  relief,  and  offer  to  restore,  in  case 
he  is  not  entitled  to  retain  what  he  has  received.  If,  however,  the 
plaintiff  cannot  restore  absolutely,  he  cannot  come  into  a  Court 
of  Equitv  for  relief.  This  rule  is  illustrated  by  the  learned  Court, 
in  its  opinion,  by  the  following : 

"Suppose  A  goes  abroad,  leaving  in  the  hands  of  his  agents 
debts,  to  be  collected  against  various  debtors,  amon^  whom  is  B,  a 
debtor  for  $1000,  and  before  his  return  his  agent  dies.  Upon  his 
return  he  finds  among  his  papers  no  evidence  that  B  paid  his  ^ent 
and  then  he  calls  upon  B  and  he  claims  that  he  paid  the  whole 
debt.  A  disputes  tnis,  and  they  finally  agree  to  compromise  the 
dispute,  B  paying  $500.  Afterward  A  concludes  that  B  did  not, 
in  tact,  pay  his  agent,  and  claims  that  he  was  induced  by  fraud  to 
enter  into  the  compromise.  So  long  as  the  compromise  remains  in 
force,  no  action,  based  upon  the  original  indebtedness,  can  be  main- 
tained. The  bar  can  be  removed  only  by  rescinding  the  compro- 
mise agreement,  and  that  can  be  rescinded  only  by  a  restoration  of 
the  $500,  so  that  they  can  resume  their  dispute  upon  a  footing  of 
equality,  just  where  they  left  it  before  they  entered  into  the  com- 
promise. When  A  sues  upon  the  original  indebtedness,  B  must 
be  permitted  to  renew  his  aispute,  and  set  up  payment  of  the  en- 
tire debt  to  A's  agent.  If  he  can  establish  that,  the  $500  will  be 
a^in  in  his  hands,  where  it  belongs.  If  he  fails,  A  will  recover 
his  whole  debt.  If  A  can  maintain  his  suit  without  first  returning 
the  $500,  he  will  have  all  the  game  in  his  own  hands.  If  he  wins 
the  suit  he  will  retain  the  $500  and  eet  $500  more.  If  he  loses 
the  0nit,  in  consequence  of  proof  that  the  whole  debt  has  been  paid 
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to  his  agent,  he  will  still  have  the  $500.  He  will  thus,  in  effect, 
hold  B  to  the  compromise,  but  himself  be  released.  Such  inequal- 
ity and  injustice  cannot  be  tolerated  by  correct  principles  of  law." 

It  is  plainly  stated  in  the  above  case  that  the  reason  why  restor- 
ation is  made  a  condition  of  rescission  is  that  the  retaining  of  that 
which  has  been  received  is  inconsistent  with  the  abrogation  of  the 
contract. 

But  the  rule  that  if  any  party  to  the  agreement  has  done  any- 
thing which  cannot  be  unaone,  or  has  omitted  to  do  anything  which 
he  might  have  done,  no  rescission  can  be  had,  does  not  apply  to 
things  done  or  left  undone  by  such  party  to  the  agreement,  who 
has  knowledge  before  anything  is  done  or  omitted  to  be  done,  that 
the  agreement  is  repudiated  either  by  the  other  party  or  by  those 
who  have  a  ri^ht  to  contest  its  validity  on  his  benalf. 

It  is  claimed  that  as  a  condition  of  rescission,  all  the  moneys  paid 
out  since  October  22d,  1881,  by  the  Manhattan  Co.,  both  to  the 
bondholders  and  shareholders  of  the  New  York  Co.,  must  be  re- 
stored ;  that  the  New  York  Co.  cannot  be  restored  to  the  condition 
it  then  held ;  that  it  has  parted  with  its  whole  earnings  and  they 
cannot  be  got  together  again  and  paid  back ;  they  have  been  paid 
out  and  distributed  to  bondholders  and  shareholders  who  are  not 
parties  to  this  action,  and  if  they  were  they  are  under  no  obligation 
to  pay  back. 

As  far  as  the  distribution  of  the  earning  of  the  New  York  Co. 
by  the  Manhattan  Co.  is  concerned,  such  distribution  was  not  only 
permitted  but  connived  at  by  the  New  York  Co. — ^they  well  know- 
ing of  the  claim  that  was  made  by  the  Metropolitan  shareholders, 
that  the  October  agreements  were  void  or  voidable,  and  that  they 
would  not  be  accepted  by  the  stockholders  of  the  latter  company. 

I  say  that  the  distribution  of  its  earnings  was  connived  at  by  the 
New  York  Co.,  because,  with  the  full  knowledge  above  stated, 
they  consented  to  the  dismissal  of  the  action  in  the  Superior  Court 
and  to  the  entry  of  a  judgment  in  that  Court  affirming  the  validity 
of  the  October  aj^ements.  They  did  all  those  things,  not  in  igno- 
rance, but  with  lull  knowledge  of  every  claim  which  has  over  been 
advanced  affecting  the  validity  of  these  agreements.  Therefore, 
if  they  have  empowered  the  M!anhattan  Co.  to  distribute  their  earn- 
ings, and  they  cannot  now  jget  them  back,  it  has  not  been  done  in 
reliance  upon  anything  which  the  plaintiff  has  done — in  ignorance 
that  there  was  any  claim  of  wron^  affecting  the  validity  of  those 
agreements.  They  knowingly  took  the  risk  of  the  success  of  the 
attacks  upon  these  agreements,  and  they  cannot  now  complain  if 
they  have  lost  the  battle. 

Upon  the  question  of  the  restoration  of  the  money  received  by 
the  Metropolitan  Co.,  it  will  be  necessary  to  advert  again  to  the 
rule  governing  restoration  upon  rescission. 

The  rule  is  very  distinctly  laid  down,  that  to  retain  any  part  of 
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what  has  been  reoeived  upon  a  contract  is  incompatible  with  its 
rescission.     Cobb  v.  Hatfield,  46  N.  Y.,  at  page  537. 

To  retain  the  whole,  or  a  pai-t,  only,  of  what  has  been  received 
upon  the  contract,  is  incompatible  with  its  rescission,  and  hence 
the  necessity  of  restoring  what  has  been  received  apon  it.  Mason 
V.  Bovet,  1  Denio,  at  page  741. 

The  same  rule  was  held  in  the  case  of  Gould  v.  Cayuga  County 
Bank,  supra. 

In  all  these  cases,  however,  there  was  but  one  contract,  and  the 
right  to  retain  the  money  received  depended  entirely  upon  the 
coutract  which  it  was  sought  to  avoid,  and,  therefore,  its  retention 
was  incompatible  with  its  rescission.  But  this  rule  does  not  apply 
where,  if  toe  contract  sought  to  be  rescinded  had  never  been  made, 
the  plaintiff  would  have  oeen  entitled  to  receive  more  than  the 
payments  made  under  the  said  contract.  In  such  a  case  no  offer 
to  return  is  necessary,  not  is  it  proper  for  the  Court  to  order  resti- 
tution. This  principle  was  distinctly  held  in  the  case  of  AUerton 
V.  Allerton,  60  N.  Y.  670.  In  that  case,  the  complaint  alleged 
that  plaintifEs'  defendant  and  one  McPherson  were  partners  in  con- 
ducting certain  stockyards  at  Pittsburg,  Pennsylvania ;  that  plain- 
tiffs, induced  by  the  fraudulent  representation  of  defendant  (who 
had  the  management  of  the  business),  that  the  business  was  not 
profitable,  and  that  he,  in  conjunction  with  them,  would  sell  out  to 
McPherson,  consented  to  unite  with  him  in  such  sale  upon  being 
refunded  the  amount  invested  by  them,  and  that  thereafter  the 
defendant  represented  that  he  had  sold  out,  and  paid  to  plaintiffs 
the  money  aavanced  by  them ;  that  in  fact  defendant  did  not  sell, 
but  retained  his  interest  and  subsequently  acquired  McPherson's 
interest ;  that  the  business  had  been  profitable,  and  defendant  had 
received  larse  gains  and  profits.  Plaintiffs  asked  that  the  sale  be 
declared  void,  that  defendant  account  for  all  moneys  received  by 
him,  and  that  they  have  judgment  for  their  portion  of  the  profits 
under  the  copartnership  a^eement,  less  the  amount  they  had  re- 
oeived. The  case  was  tried  by  the  Court,  who  found  the  fraud  as 
alleged,  and  decided  that  the  plaintiff  was  entitled  to  the  share  of 
the  profits  which  they  could  have  originally  claimed,  less  the  amount 
received  by  them  on  the  sale ;  and  that  the  defendants  execute  a 
retransfer  to  plaintiff  of  the  interest  they  had  prior  to  the  sale. 
Judgment  was  entered  upon  the  decision,  which  was  reversed  by 
the  G-eneral  Term  upon  the  ground  that  no  fraud  was  shown ;  that 
McPhereon  or  his  representatives  should  have  been  joined  as  de- 
fendants, and  that  the  plaintiffs  should  have  tendered  back  the 
sums  received  by  them  on  the^  sale.  The  Court  of  Appeals  re- 
versed the  judgment  of  the  Greneral  Term,  and  affirmed  that  of  the 
Special  Term,  holding  that  the  fraud  alleged  was  established ;  that 
no  tender  of  the  amount  received  was  necessary  before  suit  brought, 
as  the  judgment  sought  for  and  given,  allowed  it  to  the  defendant. 
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and  this  was,  in  fact,  an  actual  return  of  the  consideration  paid ; 
that  the  question  as  to  misjoinder  or  non-joinder  of  parties,  not 
having  been  raised  by  the  pleading  or  upon  the  trial,  could  not  be 
raised  upon  appeal.  The  principle  contended  for  was  clearly  ap- 
plied in  the  above  case. 

If  the  plaintiff  is  entitled  to  recover  the  money  of  the  defendant, 
contract  rescinded  or  not,  no  tender  or  offer  to  return  is  necessary. 
It  is  only  where  the  plaintiff  has  no  claim  to  the  money  received, 
except  by  force  of  the  rescinded  contract,  and,  therefore,  its  reten- 
tion is  incompatible  with  the  rescission,  that  a  return  or  offer  to 
return  is  deemed  to  be  necessary. 

I  am  of  the  opinion,  therefore,  that  there  are  no  obstacles  which 
prevent  the  plaintiff  from  making  all  the  restitution  which  the  law 
requires  in  case  it  has  been  shown  that  the  plaintiff  is  entitled  to 
relief  in  this  action. 

It  is  now  necessary  to  consider  the  grounds  upon  which  the 
plaintiff  claims  relief* 

The  questions  of  law  involved  are  of  the  greatest  importance  to 
the  community  at  large,  to  the  innumerable  trading  corporations 
with  which  our  country  is  filled,  and  to  such  of  our  citizens  as 
hold  the  shares  of  stock  of  such  corporations.  The  respective 
rights,  duties  and  obligations  of  both  directore  and  shareholders  in 
these  corporations  must  be  determined,  unaided  by  any  authorita- 
tive adjudications  in  our  own  State  upon  the  subject. 

Before,  however,  considering  the  legal  questions  presented,  I 
shall  endeavor  to  dispose  of  the  only  question  of  fact  presented  by 
the  evidence,  which  bears,  in  any  degree,  upon  the  right  of  the 
plaintiff  to  relief ;  and  that  is : 

Was  there  any  actual  fraud  upon  the  part  of  the  Metropolitan 
directors;  and  did  they  enter  into  a  scheme  to  benefit  themselves 
at  the  expense  of  their  corporation  ? 

Upon  the  evidence  in  this  case,  I  am  clearly  of  the  opinion  that 
no  cnarge  of  fraud  can  be  sustained.  In  view  of  the  elaborate 
arguments  which  have  been  advanced  by  the  counsel  for  the  plain- 
tin  in  this  case,  in  support  of  an  affirmative  answer  to  this  question, 
and  their  evident  belief  that  they  have  established  their  right  to 
such  answer,  it  is  necessary  that  I  should  consider  the  various  points 
raised  by  them,  somewhat  in  detail. 

Upon  an  examination  of  the  evidence  in  this  case,  and  the  argu- 
ments of  counsel  thereon,  I  have  had  forced  upon  my  mind  tne 
conclusion,  that  their  belief  in  the  verity  of  their  position  was 
brought  about  by  asking  themselves  the  question : 

"  Uan  any  good  thing  come  out  of  Nazareth  ?"  by  imputing  bad 
motives  when  the  moving  cause  may  have  been  good ;  by  consider- 
ing past  transactions  by  the  light  and  knowledge  which  subsequent 
events  have  developed ;  by  taking  that  view  oi  the  future  of  these 
properties,  whether  supported  most  strongly  by  the  evidence  or 
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QOt,  which  best  accords  with  their  desires,  rather  than  by  according 
to  the  'defendants  the  right  of  a  di£ei*ent  judgment  which  they 
might  in  good  faith  entertain,  than  by  placing  themselves  in  the 
position  of  the  defendants  with  no  knowledge  of  the  future,  than 
by  imputing  good  motives  and  meeting  the  question  with  the  idea 
that  the  Directors  of  the  Metropolitan  Co.  mtended  to  do  their 
duty  by  that  corporation. 

iet  us  review,  for  a  moment,  the  situation  of  affairs  during  the 
spring,  summer  and  fall  of  1881,  and  see  what  difiiulties  had  to  be 
overcome  and  what  obstacles  removed  in  order  that  the  elevated 
railroad  system,  that  these  properties  should  be  relieved  from  the 
incubus  and  dangers  of  this  receivership  (an  invention  of  the  Courts 
in  modern  times,  by  which  the  enforcement  of  vested  rights,  rights 
secured  by  contract  and  by  law,  are  arbitrarily  and  indefinitely 
stayed^.  It  was  soon  ascertained,  after  the  execution  of  the  leases 
and  tripartite  agreements,  that  great  miscalculations  had  been  made 
as  to  the  cost  of  completing  the  various  lines,  and  that  the  net 
income  derived  from  tne  business  of  the  roads  would  fall  far  below 
the  san^ine  anticipations  of  the  pai'ties  interested ;  and  that  the 
properties  of  these  corporations  were  subject  to  taxation  to  an 
extent  which  had  not  at  all  entered  into  the  calculations  fixing  the 
rental  which  should  be  paid,  to  say  nothing  of  the  dangers  which 
'  were  threatened,  in  view  of  the  decision  oi  the  Court  of  Appeals, 
that  the  owners  of  private  property  had  some  rights  which  even 
these  corporations  were  bound  to  respect.  The  cost  of  the  com- 
pleting 01  the  Metropolitan  structure  absoi'bed  over  four  millions 
more  of  money  than  had  been  anticipated.  The  cost  of  operating 
these  roads  had  greatly  increased,  and  the  amount  of  travel,  espe- 
cially upon  the  Metropolitan  system,  fell  far  b^low  what  had  been 
anticipated.  (I  am  aware  the  plaintiff  claims  that  unjust  discrimi- 
nations had  been  made  against  the  Metropolitan  Co.  These,  how- 
ever, I  will  consider  later.)  And  taxation  to  a  very  large  amount 
had  been  levied  upon  the  property  of  these  companies.  That  the 
dangers  which  subsequently  overwhelmed  the  Manhattan  company 
and  certainly  threatened  the  interests  of  the  holders  of  the  stock 
of  the  Metropolitan  Co.,  were  foreseen  and  deemed  inevitable  long 
before  the  final  catastrophe,  seems  to  me  to  be  evidenced  very 
strongly  by  the  fact,  that  as  early  as  the  spring  of  1880,  the  necessity 
of  a  complete  consolidation  of  all  interests  in  those  properties  was 
keenly  felt  by  the  then  Directore  and  managers  of  both  the  New 
York  and  Metropolitan  companies,  and  led  to  the  efforts  to  bring 
about  such  consolidation,  which  seem  to  have  been  defeated  because 
of  the  greatly  divergent  views  of  the  owners  of  the  various  ppop- 
erties  as  to  their  value,  even  after  a  commission  of  their  own  choos- 
ing had,  after  hearing  both  parties,  fixed  the  equitable  basis  upon 
which  such  consolidation  should  be  founded.  It  was  the  object, 
undoubtedly,  of  those  urging  the  consolidation  to  fix  the  union  of 
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the  elevated  railroad  system  beyond  a  doubt,  feeling,  as  they  did, 
that  uuited  they  could  stand,  but  that  divided  it  miglit  be  a  much 
more  difficult  task.  They  anticipated  the  uneeitainty,  confusion 
and  danger  to  union  which  must  necessarily  arise  in  the  event  of 
the  Manhattan  Co.  bcin^  unable  to  comply  with  the  leases,  which 
event  they  plainly  saw  foreshadowed.  But,  for  the  reason  above 
stated,  no  merger  of  interest  could  be  agreed  upon,  and  events 
were  allowed  to  take  their  couree. 

In  April,  1881,  the  President  of  the  Manhattan  Co.  confessed 
the  hopeless  condition  of  the  Manhattan  Co.,  unless  relieved  from 
the  load  of  taxation.  The  Attorney-General  thereupon  commenced 
his  first  action  the  latter  part  of  May  for  the  dissolution  of  the 
corporation  and  the  appointment  of  a  Beceiver.  This  was  long 
before  there  was  any  idea  advanced  of  Mr.  Gould  becoming  a 
director  of  the  Metropolitan  Co.  In  July  the  Manhattan  Co.  was 
unable  to  pay  the  interest  on  the  bonds  of  New  York  and  Metrt)- 
politan  companies  falling  due  on  the  first,  as  well  as  the  rental 
then  due.  Some  friends  of  the  companies  advanced  the  moneys 
requisite  to  pay  the  interest  on  the  bonds.  Shortly  prior  to  this  time, 
Mr.  Kneeland,  a  holder  of  a  considerable  amount  of  Metropolitan 
stock,  and  also  a  number  of  the  proxies  of  Metropolitan  shareholders, 
went  to  Mr.  Sage  to  ask  him  about  making  up  a  Board  of  Dii*ec- 
tors,  and  it  was  suggested  that  it  would  be  desirable  to  get  Mr. 
Gould  into  the  Board ;  and  Mr.  Kneeland  asked  Mr.  Gould  to 
become  a  member  of  the  board,  and  he  finally  consented  to  do  so, 
if  certain  of  his  friends  would  also  consent  to  go  into  the  Direction. 
There  is  not  a  scintilla  of  evidence  that  Mr.  Gonld  desired  to  get 
into  the  Board  of  Directors  of  the  Metropolitan  Co.,  that  he  made 
the  slightest  effort  to  get  into  that  Board,  but  on  the  contrary  the 
evidence  shows  that  he  placed  conditions  upon  his  ^oing  into  that 
Board,  which  Mr.  Kneeland,  who  was  to  elect  him,  refused  to 
accept,  and  which  he  did  not  accept  until  almost  the  very  day  of 
election ;  and  yet  I  am  asked  to  find,  that  as  early  as  May  Mr. 
Gould  had  formed  the  plan  of  ruining  Metropolitan  to  bnild  up 
the  Manhattan,  and  that  in  furtherance  of  that  plan  he  caused  the 
Attorney-General's  action  to  be  brought,  and  the  bondholders' 
action  against  the  Metropolitan  Co.,  Mr.  Lawrence,  the  attoniey 
for  the  bondholder,  being  a  friend  of  Mr.  Connor,  who  was  a 
partner  of  Mr.  Gould. 

It  is  further  urged  that  as  an  evidence  of  the  fraudulent  intent 
of  Mr.  Gould,  that  he  insisted  upon  having  certain  of  his  friends 
go  into  the  Direction  with  him.  May  I  ask,  is  there  any  crime  in 
this  ?  Mr.  Gould's  presence  in  the  Board  was  desired,  either  be- 
cause of  his  financial  and  executive  ability,  or  because  his  appear- 
ance in  the  Board  of  Directore  would  add  strength  to  the  manage- 
ment of  the  corporation.  It  is  true  that  Mr.  Gould  says  that  ne 
did  not  expect,  when  he  went  in,  to  give  much  attention  to  its 
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bneinese,  bat  if  his  presence  was  considei'ed  so  desirable^  he  had 
the  right  to  say  who  nis  associates  should  be.  If  his  presence  was 
not  wanted  with  this  condition,  then  why  did  Mr.  Kneeland  con- 
sent to  his  terms?  Can  there  be  any  impropriety,  nnder  such  cir- 
cumstances, of  a  man  protecting  himself  from  factious  opposition, 
or  from  being  overwhehned  by  expedients  worse  than  useless  ? 

I  am  unable  to  see  any  unfavorable  deduction  to  be  derived  from 
this  feature  of  the  case.  Indeed,  one  of  the  badges  of  fraud  urged 
by  one  of  the  learned  counsel  for  the  plaintiff  is  that  although  Mr. 
Gould  is  notorious  for  sustaining  propeities  in  which  he  is  interested 
with  his  means  and  exertions  he  did  not  advance  a  dollar,  or  take 
any  action  to  preserve  the  leases,  and  to  maintain  the  Metropolitan 
Co.  in  its  then  condition.  That  is,  because  Mr.  Gould  did  not  ad- 
vance his  own  money  to  support  the  Metropolitan  Co.,  although 
he  may  honestly  have  believed  that  the  charges  reserved  in  the 
leases  could  not  be  earned  for  years  to  come,  he  is  to  be  charged 
with  fraud !  There  is  no  rule  of  law  which  requires  a  director  to 
use  his  own  money  to  support  a  corporation  in  which  he  is  a  direc- 
tor. In  fact  a  use  of  his  money  by  a  director  for  such  a  purpose 
{luts  him  in  a  very  different  position  from  an  ordinary  creditor, 
n  case  of  disaster  ne  is  liable  to  much  greater  hindrances  in  the 
collection  of  his  debt,  and  means  of  protection  of  which  the  ordi- 
nary creditor  can  avail  himself  are  closed  to  the  director  who  has 
advanced  his  money  to  support  the  corporation.  If  Mr.  Gould  is 
notorious  for  sustaining  properties  in  which  he  is  interested,  as 
counsel  say,  then  if  he  aid  not  at  once  step  to  the  relief  of  the 
Metropolitan  Co.  we  must  necessarily  conclude  that  he  fully 
realized  the  hopelessness  of  the  task  under  the  then  existing  ar- 
rangements. 

On  the  30th  day  of  June,  Mr.  Kneeland  made  his  liberal  propo- 
sition to  the  directors  of  the  Manhattan  Co.,  that  if  the  Board  of 
Directors  of  the  Manhattan  Co.  would  surrender  the  control  of  that 
corporation  to  him  and  his  associates  that  they  would  take  one 
million  of  the  income  bonds  of  the  Manhattan  do.  at  sixty  cents  on 
the  dollar.  If  it  was  such  an  evidence  of  guilt  in  Mr.  Gould  re- 
quiring the  presence  of  his  friends  in  the  Metropolitan  board  as  a 
condition  of  his  acting  as  a  director,  what  are  we  to  think  of  Mr. 
Eneeland's  proposition  to  take  possession  of  the  Manhattan  Co. 
and  lend  it  $600,000  upon  a  promise  to  pay  back  $1,000,000  with 
interest  out  of  its  income  ?  That  Mr.  Gould  had  anything  to  do 
with  the  rejection  of  this  proposition,  or  even  knew  of  it,  there  is 
not  the  slightest  evidence.  He  w^as  not  then  a  director  in  either  of 
the  companies,  nor  did  he  own  any  stock  in  either. 

But,  suppose  he  had  been  a  director  in  the  Metropolitan  and  Man- 
hattan companies,  and  had  held  stock  in  the  Manhattan,  and  he  had 
come  forward  and  said :  I  will  take  these  bonds  at  sixty,  would 
tliere  be  any  doubt  but  that  such  a  ruinous  transaction  would  have 
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been  at  once  impeached,  and  the  first  to  ciy  fraud  would  Lare 
been  these  very  Metropolitan  stockholders  who  now  claim  that  Mr. 
Gould  was  guilty  of  fraud  because  he  did  not  advance  his  money 
to  support  the  M!etropolitan  Co.  ?  The  acceptance  of  such  a  propo- 
sition by  the  directors  of  the  Manhattan  Co.,  the  borrowmg  of 
money  at  such  ruinous  rates,  and  upon  such  conditions,  would  be 
justifiable  only  if  it  could  be  made  to  appear  that  bv  no  other 
means  could  the  peril  be  warded  off,  and  that  it  was  thereby  suc- 
cessfully averted.  But,  in  fact,  tlie  sum  of  $600,000  would  have  put 
off  the  evil  day  but  little,  if  any  more  than  six  months,  and  shortly 
after  the  first  of  the  next  January,  the  Manhattan  Co.  would  have 
found  itself  again  confronted  by  its  creditors  with  no  money  to 
pay  their  claims,  and  four  hundred  thousand  dollars  deeper  in  debt 
than  it  was  before. 

On  the  2d  of  July,  the  Attomey-Oeneral  had  commenced  the 
second  action,  and  on  the  13th  of  July,  the  receivera  were  appointed, 
of  the  Manhattan  Co.,  and  the  ]!few  York  Co.  had  commenced  its 
action  in  the  Superior  Court  to  get  possession  of  its  road,  upon  the 
ground  of  the  insolvency  of  the  Mannattan  Co.  The  New  York  Co. 
also,  on  the  22d  of  July,  presented  its  petition  to  the  Court  in  the 
second  People's  suit,  setting  forth  the  hopeless  insolvency  of  the 
Manhattan  Co.and  asking  that  the  Court  give  it  back  its  property. 
In  Augu8t,the  $13,000,000  claim  was  started.  Judge  Emott,  an 
eminent  lawyer  of  this  bar,  had  given  it  as  his  opinion,  that  the 
Manhattan  Co.  had  a  valid  claim  against  the  New  x  ork  and  Metro- 
politan companies.  In  this  view,  Messrs.  Allison  &  Shaw  concurred ; 
and  Mr.  Justice  Westbrook  intimated  subsequently,  that  it  was  not 
to  be  brushed  away  without  thought. 

On  September  1st  Mr.  John  C.  Watson,  of  Boston,  a  stockholder 
of  the  Manhattan  Co.,  commenced  his  action  in  the  U.  S.  Circuit 
Court  against  the  New  York  and  Metropolitan  companies,  for  the 
purpose  of  testing  this  claim.  The  adviser  of  Mr.  Watson,  in  this 
city,  was  Mr.  Ashley,  secretary  and  transfer  agent  of  the  Wabash, 
St.  Louis  &  Pacific  Ry.  Co.,  of  which  Mr.  Gould  was  a  director. 
When  Mr.  Ashley  was  in  the  banking  business  liere,  Mr.  Watson 
had  been  his  Boston  correspondent.  Mr.  Watson  wrote  to  him 
asking  him  what  to  do.  Mr.  Ashley  consulted  his  son  and  a  Mr. 
Wheeler,  lawyere,  and  then  he  advised  Mr.  Watson  to  bring  suit. 
Mr.  Ashley  states  he  never  spoke  to  Mr.  Gould  on  this  subject 
until  after^this  suit  was  brougnt,  when  he  simply  showed  him  the 
complaint  in  the  cars ;  that  Mr.  Gould  had  no  connection  with  the 
action  in  any  manner,  way  or  shape ;  and  yet  it  is  claimed  in  the 
face  of  this  evidence,  given  by  an  unimpeached  witness,  whose 
manner  of  testifying  gave  every  evidence  of  honesty,  that  Mr. 
Watson's  suit  was  one  of  the  schemes  of  Mr.  Gould  to  cover  up 
his  design  to  ruin  the  Metropolitan  Co.  The  time  was  now  draw- 
ing near  when  the  ninetj'-day  forfeiture  clause  in  the  leases  would 
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become  operative,  and  the  directors  of  the  Manhattan  Co.  feared 
to  allow  a  forfeiture  to  attach,  lest  the  leases  wonld  be  broken  and 
the  New  York  Co.  get  its  property  back.  Accordingly,  the  device 
of  receivers'  certificates  was  resorted  to  in  order  to  bridge  over  the 
difficulty,  and  the  receivers  made  an  application  to  the  Court  to 
be  allowed  to  issue  receivers^  certificates  bearing  twelve  per  cent 
interest ;  and  these  certificates  were,  as  I  understand  it,  expected  to 
be  a  first  lien  upon  the  properties  held  by  the  Manhattan  Co. 
(This  kind  of  certificate  is  another  of  those  modern  improvements 
in  reference  to  the  administration  of  the  afiairs  of  an  insolvent  cor- 
poration, by  which  the  first  lien  given  by  his  contract  to  a  creditor 
loaning  his  money  to  a  corporation,  is  made  by  the  Court  subordi- 
nate to  a  subsequent  creditor.  I  suppose  the  courts  which  gi-ant 
such  extraordinary  relief  look  upon  them  as  a  sort  of  bottomry 
bond,  the  proceeds  of  which  are  to  be  devotod  to  keeping  the  sink- 
ing corporation  afloat  until  it  can  be  piloted  by  means  of  the  ope- 
ration of  the  Court's  stay  law  under  tne  guise  of  a  receiver,  into  a 
safe  harbor.) 

Mr.  Gould,  Mr.  Sage,  and  Mr.  Connor  made  affidavits  opposing 
the  application,  upon  the  ground  that  it  would  be  only  a  temporary 
expedient,  and  serve  simply  to  prolong  for  a  little  while  a  hopeless 
struggle.  In  this  opposition  they  were  clearly  right,  as  shown  by 
subsequent  events.  The  difficulties  under  which  the  Manhattan 
Co.  labored  were  not  of  a  temporary  nature ;  they  were  radical 
and  could  not  be  overcome  by  any  temporary  expedients.  The 
revenues  of  the  elevated  railways  have  never,  up  to  this  time, 
yielded  enough  to  pay  the  enormous  burdens  which  the  Manhattan 
Co.  had  assumed  by  the  leases  and  tripartite  agreement  of  May  20, 
1879 ;  and  when  they  will,  depends  upon  the  development  of  the 
earning  capacity  of  the  Metropolitan  roads  in  the  future,  as  the 
Third  avenue  road  of  the  New  York  system  has  about  reached  the 
limit  of  its  capacity. 

To  this  point  I  shall  a^ain  revert. 

If  the  roads  had  been  Kept  in  the  hands  of  the  receivers  and  for- 
feiture prevented  by  the  issuing  of  these  bottomry  bonds,  one  upon 
the  other,  the  end  would  inevitablv  have  been,  that  although  the 
bondholders  would  have  received  their  interest  and  the  stockhold- 
ers their  dividends,  and  thus  a  forfeiture  averted,  eventually  the 
holders  of  the  bottomry  bonds  would  have  owned  the  whole  prop- 
erty, and  the  bondholders  and  stockholders  would  have  had  no  in- 
terest therein.  I  can  see  no  fraud  in  preventing  such  financiering. 
The  Court  wisely  refused  to  give  its  sanction  to  such  a  violation  of 
vested  rights,  and  simplv  authorized  the  receivers  to  borrow  money 
upon  certificates  at  legal  rates,  and  none  of  the  certificates  were 
negotiated. 

In  the  mean  time  the  motion  of  the  New  York  Co.  to  get  back 
its  road,  made  in  the  People's  suit,  was  argued,  and  on  the  30th  of 
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September,  the  ninety  days'  grace  having  elapsed,  the  New  York 
Co.  presented  a  supplemental  petition,  setting  up  the  forfeiture,  to 
reinforce  its  demand  for  its  property.  Negotiations  for  a  settle- 
ment had  been  begun  some  time  before,  and  Mr.  Gould  now  began 
to  purchase  Manhattan  stock,  and  also  bought  his  Metropolitan  and 
New  York  stock.  About  October  1st  the  necessity  of  a  settlement 
upon  some  basis  seems  to  have  been  generally  conceded.  It  was 
apparent  that  some  solution  would  be  arrived  at  by  which  the  Man- 
hattan Co.  could  remain  in  possession  of  the  propertv.  Negotia- 
tions were  carried  on ;  conference  committees  appointed  ;  that  some 
concessions  must  necessarily  be  made  was  obvious,  to  what  extent, 
and  in  what  order,  were  the  only  subjects  of  discussion.  The  old 
controversy  as  to  the  relative  values  of  the  New  York  and  Metro- 
politan properties  were  renewed :  the  $13,000,000  suit  was  held  up 
in  terrorem.  (It  maj*be  doubtful  whether  anybody  was  very  mucii 
frightened  by  it.)  And  finally  the  rentals  were  reduced  to  six  per 
cent,  with  a  preference  to  the  New  York  Co.;  and  this  contract 
was  not  submitted  to  the  stockholders  of  the  Metropolitan  Co. 
Mr.  Gould  had,  at  this  time,  purchased  twenty  thousand  shares  of 
Manhattan,  and  held  twenty-nve  hundred  shares  of  the  Metropol- 
itan, and  five  thousand  shares  of  New  York. 

If  the  New  York  Co.  was  presenting  itself  before  the  Court,  I 
]!hight  understand  how  such  a  settlement  mi^ht  be  considered  dis^ 
advantageous  to  it ;  and  the  fact  that  not  only  the  board  of  direc- 
tors but  the  stockholders  of  that  company  approved  this  settlement, 
seems  to  be  conclusive  evidence  that  at  that  time  the  settlement 
was  deemed  wise  and  proper  by  all  unprejudiced  minds. 

But  it  may  be  said  that  this  result  was  brought  about  by  the  fact 
that  the  New  York  Co.  was  to  have  a  preference  in  the  payment 
of  dividends.  That  the  New  York  Co.  should  have  such  a  prefer- 
ence was  inevitable.  There  is  not  the  slightest  doubt  that  if  at  any 
time  there  was  a  deficiency  in  dividends,  it  would  arise  from  the 
fact  that  the  Metropolitan  roads  did  not  earn  them  ;  and  further, 
that  the  New  York  Co.  would  earn  much  more  than  sufficient  to 
pay  the  rental  dividends  upon  its  lease,  long  before  the  Metropol- 
itan Co.  could  possibly  hope  to  earn  rental  dividends  upon  its 
lease. 

I  am  aware  of  the  fact  that  these  conclusions  are  disputed  by  the 
plaintiff ;  but  it  seems  to  me  very  plain  that  the  plaintiff's  deduc- 
tions are  based  upon  a  greatly  exaggerated  view  of  the  immediate 
future  of  the  Metropolitan  roads. 

It  is  undoubtedly  time  that  the  Metropolitan  roads  might  be  run 
so  as  to  show  greater  gross  earnings ;  but  that  such  a  change  in  the 
running  of  the  trains  would  i*e8ult  in  an  increase  in  the  net  earn- 
ings of  the  roads,  is,  in  my  judgment,  far  from  being  established. 
Tiie  idea  of  running  heavy  surface  engines  and  trains  over  the 
Second  avenue  line  to  Twenty-third  street,  even  if  the  structure 


C0BP0RATI0N8 — OFFICERS.  45 

would  permit,  is  too  conjectural  to  need  much  comment.  This 
structure,  iu  consequence  of  its  great  height,  is  inaccessible,  and 
the  only  reason  which  will  cause  its  earnings  to  be  increased  to  any 
extent,  is  the  fact  that  the  Third  avenue  road  cannot  accommodate 
any  more  travel. 

Again,  the  Sixth  avenue  road  cannot  be  as  profitable  as  the 
Third.  From  Fifty-ninth  street  up  to  the  terminus  at  tlie  Harlem 
river,  it  runs  through  a  sparsely  settled  portion  of  the  city,  and  it 
is  compelled  to  run  each  train  a  much  greater  distance  than  the 
Third  avenue  is  required,  and  this  has  increased  the  cost  of  trans- 
portation of  its  passengers.  Below  Fifty-third  street  this  road  has 
also  nearly  readied  its  limit  of  accommodation,  and  the  result  of  an 
increase  of  travel  above  Fifty-ninth  street  would  be  to  deprive  it  of 
local  travel  below  Fifty-third  street,  and  consequently  the  cost  of 
transportation  of  its  passengers  would  be  increased  in  proportion  to 
the  greater  distance  each  passenger  travels. 

For  these  reasons,  it  does  not  seem  to  me  that  the  future  of  th% 
Metropolitan  properties  is  nearly  so  brilliant  as  its  stockholders  im- 
agine, and  that  ite  net  earnings  will  not  for  years,  if  ever,  equal 
those  of  the  New  York  Co.  Therefore,  as  far  as  the  preference 
given  to  the  New  York  road  is  concerned,  no  unjust  discrimination 
was  observed. 

It  may  be  said  that  Mr.  Field,  who  was  also  interested  in  the 
Manhattan  Co.,  carried  this  settlement  through  the  New  York 
board.  He  undoubtedly  urged  it;  but  that  the  other  directors 
were  under  his  influence,  or  that  they  subserved  any  other  purpose 
than  the  interest  of  their  company  is  not  by  any  means  shown,  but 
upon  the  contrary,  the  evidence  shows  that  the  proposition  was 
vigorously  canvassed  and  finally  approved  as  the  best  solution  of 
existing  controversies,  by  men  unbiased  by  any  adverse  interest. 

Much  has  been  said  about  that  bugbear  of  the  $13,000,000  claim. 
This  claim  may  have  no  foundation  ;  it  may  be  frivolous.  As  to 
this,  I  do  not  express  any  opinion,  but  respectable  counsel  had  given 
it  their  sanction  and  it  was  a  good  thing  to  get  it  out  of  the  way. 
It  might  have  given  trouble  when  least  expected,  and  that  it  had 
no  foundation  in  law,  in  the  opinion  of  the  eminent  counsel  for  the 
plaintifiE,  does  not  alter  the  fact,  that  it  was  very  desirable  to  dis- 
pose of  it,  if  possible. 

I  have  had  brought  under  my  notice  a  case  which  illustrates  how 
dangerous  it  is  to  leave  outstanding  a  claim  which  is  declared  with- 
out foundation  by  the  most  eminent  counsel. 

Not  very  manjr  years  ago,  a  suit  was  to  be  begun  to  have  actual 
partition  of  certain  real  estate  in  this  city,  amongst  tlie  numerous 
tenants  in  common.  It  being  a  very  important  action,  and  as  it 
would  Involve  the  title  to  a  very  large  and  valuable  property,  the 
most  eminent  counsel  then  at  the  New  York  bar  was  retained  to 
supervise  the  proceeding.    During  the  preparation  of  the  complaint. 
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a  qaestion  arose  as  to  whether  it  wonld  not  be  desirable  to  make  a 
person,  who  had  been  appointed  an  assignee  in  bankruptcy  in  1841 
of  a  party  through  whom  an  interest  in  the  property  descended,  a 
party  to  save  all  question.  The  attorneys  favored  it,  although  they 
were  of  the  opinion  that  such  assignee  had  no  interest,  uj>on  the 
ground  that  it  was  best  to  make  any  or  every  body  a  party  in  a  par- 
tition suit  who  not  only  could  have  or  by  the  slightest  possibility 
could  claim  to  have,  anv  interest;  the  eminent  counsel  examined 
the  question  and  was  hrmly  convinced  that  any  claim  by  the  as- 
signee would  be  of  the  most  frivolous  character,  and  the  attorneys 
pressing  the  view  that  it  was  best  anyhow  to  make  this  assi^ee  a 
party,  to  save  all  question,  the  eminent  counsel  declared  that  he 
would  retire  from  the  case  if  any  such  unnecessary  parties  were 
made  defendants.  The  assignee  in  bankimptcy  was  not  made  a 
party.  The  action  went  on,  the  property  was  partitioned,  a  large 
amount  of  it  sold,  title  taken,  upon  the  eminent  counsel's  opinion 
as  to  the  regularity  of  the  proceedings.  Some  time  afterwards  the 
Court  of  Appeals  decided  that  by  the  assignment  in  bankruptcy  in 
1841,  the  wiiole  title  to  that  share  in  the  real  estate,  claimed  through 
the  bankrupt  had  passed  to  the  assignee,  and,  as  a  result,  the  title 
to  the  whole  of  the  property  partitioned  was  defective.  I,  there- 
fore, say  that  no  matter  what  any  lawyer's  opinion  may  be  as  to  the 
invalidity  of  a  claim  of  the  character  of  the  $13,000,000  claim,  no 
matter  how  frivolous  in  the  opinion  of  some  it  may  be,  it  is  no  evi- 
dence of  fraud  that  its  existence  was  reco^ized  in  this  settlement. 

That  this  claim,  of  itself,  was  the  moving  cause  of  the  reduc- 
tion in  the  rentals  to  be  paid  to  the  companies  by  the  Manhattan 
cannot,  I  think,  with  verity  be  asserted ;  or  that  it  was  a  very 
potent  factor  in  determining  the  terms  of  the  new  arrangement, 
out  that  it.  was  thought  advisable  to  get  rid  of  this  claim  and  that 
it  was  taken  into  consideration  with  uie  many  other  things  neces- 
sary to  a  determination  as  to  the  advisability  of  any  particular  ac- 
tion, is  undoubtedly  true. 

The  necessity  of  keeping  the  properties  under  the  control  of  one 
management  was  recognized,  and  that  the  Manhattan  afforded  the 
best  means  of  attaining  that  end  was  acknowledged,  and  how  this 
result  could  be  achieved  without  the  dangers  of  the  disastrous 
failure  which  had  followed  the  making  the  leases  of  May  20th, 
1879,  was  the  problem  to  be  solved.  It  was  solved  by  the  October 
agreements  to  the  satisfaction  of  the  directors  and  stockholders  of 
the  Kew  York  Co.,  none  of  whom,  except  one,  had  any  interest 
whatever  in  the  Manhattan  Co. — the  New  York  Co.  being  called 
upon,  in  my  jud^ent,  to  make  much  greater  sacrifices  than  were 
called  for  from  tne  Metropolitan  Co. 

At  the  time  the  October  settlement  was  made  by  the  terms  of 
the  lease  of  May  20th,  1879,  the  New  York  Co.  was  absolutely 
entitled  to  the  possession  of  its  road.    There  is  not  a  pretense  that 
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there  was  any  defense  to  its  claim ;  and  yet  it  is  nrged  that  it  was 
the  duty  of  the  directors  of  the  Manhattan  and  Metropolitan  com- 
panies to  resist  this  claim,  and,  because  they  admitted  its  validity 
and  negotiated  upon  that  basis,  they  are  guilty  of  fraud. 

The  counsel  say : 

"  The  New  York  Co.  would  have  been  powerless,  for  many 
months,  to  break  up  the  lease,  because  of  their  non-payment. 

"  At  the  expiration  of  the  ninety  days'  grace  provided  by  the 
original  lease,  the  New  York  Co.  would  have  to  bring  an  action  of 
ejectment  to  obtain  possession  of  the  road. 

"  That  suit  with  tne  two  trials  given  as  a  matter  of  right  to  the 
Manhattan  Go.  bv  the  statute,  would  have  lasted  months,  if  not 
years,  and  would  have  given  the  lessee  ample  opportunity  to  pro- 
vide for  its  liabilities  by  its  rapidly  increasing  earnings,  to  say 
nothing  of  raising  the  necessary  funds  in  other  ways." 

That  is,  by  putting  in  defenses  under  oath  having  no  foundation 
in  fact,  taking  new  trials  and  paying  the  costs  of  a  previous  trial 
with  the  absolute  assurance  oi  a  no  better  result,  the  New  York 
Co.  might  have  been  delayed  in  the  assertion  of  its  rights  for 
months,  if  not  for  years,  so  as  to  have  given  the  Manhattan  Co. 
time  out  of  increased  earnings  to  pay  its  past  indebtedness ;  and 
because  the  Director  of  the  Manhattan  and  Metropolitan  com- 
panies did  not  resort  to  these  (I  had  almost  said  questionable,  but 
there  is  no  question  as  to  their  impropriety^  devices  that,  therefore, 
they  are  to  be  charged  with  the  betrayal  ot  their  trusts.  It  is  the 
first  time,  I  imagine,  that  a  Court  of  Equity  has  ever  been  asked 
to^ive  its  sanction  to  such  a  claim  as  this. 

indeed,  if  the  Directors  of  the  Manhattan  and  Metropolitan  com- 
panies had  taken  this  course  and  incuiTcd  expenses  in  such  litiga- 
tion and  paid  costs  upon  the  obtaining  of  such  new  trials,  and  these 
expenses  and  costs  had  been  paid  out  of  the  funds  of  the  respective 
companies,  they  could  have  oeen  charged  personally  against  such 
Directors  as  disbursements  incurred  in  proceedings  whicn  they  had 
carried  on  in  bad  faith,  in  violation  oi  their  duty.  It  is  no  duty 
of  a  Director  to  resist  lawful  claims  against  his  corporation,  and 
if  legal  forms  are  susceptible  of  abuse  by  the  unscrupulous,  a 
Director  is  not  censurable  for  not  availing  himself  of  such  im- 
proper methods  to  sustain  his  corporation. 

The  conduct  of  the  Metropolitan  Directors,  after  the  making  of 
the  October  agreements,  is  claimed  to  be  strong  evidence  of  the 
fraudulent  intent  and  bad  faith  with  which  these  agreements  were 
made.  That  the  procuring  of  the  judgment  in  the  People's  suit 
and  also  in  the  action  in  the  Superior  Court,  the  adoption  of  the 
mer^r  agreement  of  November  14,  and  its  terms,  ana  the  manner 
in  miich  dividends  were  declared,  was  an  attempt  to  use  the  forms 
of  law  to  coerce  the  stockholders  of  the  Metropolitan  and  New 
York  companies  into  a  ratification  of  the  merger  agreement,  is  to 
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my  mind  certainly  apparent,  bnt  these  facts  are  not  Bofficient  to 
establish  an  original  fraudulent  intent 

In  order  that  a  fraudulent  intent  in  the  original  aot  may  be  de- 
duced from  subsequent  acts,  tlie^  must  be  inconsistent  with  any- 
thing but  a  fraudulent  intent  originally,  and  not  relate  to  any  sub- 
sequent fraudulent  intent,  because  a  fraudulent  intent  formed 
after  an  agreement  has  been  executed  and  delivered,  although 
formed  for  the  purpose  of  aiding  the  carrying  into  effect  the  teniis 
of  the  agreement,  cannot  relate  back  to  the  original  agreement. 

Great  opposition  to  the  October  and  November  agreements  had 
been  manifested  by  some  of  the  stockholders  and  the  endeavor 
was  made  to  crush  out  this  opposition,  but  these  efforts  by  no 
means  implied  that  any  improper  purpose  was  indulged  in  at  th« 
time  of  the  making  of  the  agreements  themselves. 

The  absence  of  Sr.  Connor,  and  the  non-production  of  the  books, 
are  to  my  mind  a  very  suspicious  circumstance ;  and  were  it  not 
for  the  rule  laid  down  in  Bleecker  v.  Johnston,  69  N".  Y.  309, 1 
should  necessarily  conclude  that  their  absence  justified  the  strongest 
inference  to  be  indulged  in  against  the  defendants.  But  afi  this 
rule  is  held  by  the  Court,  in  that  case,  only  to  apply  to  cases 
where  it  is  shown  that  a  party  has  resorted  to  improper  means  to 
get  or  keep  witnesses  away  from  the  trial  my  own  opinion  must 
conform.  Although  we  may  imagine  a  great  many  things  in  con- 
nection with  this  matter,  yet  unless  our  deductions  are  supported 
by  some  evidence,  they  cannot  form  the  foundation  of  a  legal 
judgment. 

There  are  other  minor  points  which  have  been  urged  by  counsel 
upon  this  question ;  but  tnis  opinion  has  already  grown  to  such  an 
inordinate  length,  that  I  am  warned  to  take  up  no  more  time  or 
space  in  the  discussion  of  this  point. 

The  next  question  to  be  considered  is — 

Had  the  Metropolitan  Directors  the  power  to  modify  the  origi- 
nal leases  and  tripartite  agreement  of  May  20th,  1879,  without  the 
consent  of  the  shareholders  ? 

In  the  disposition  of  this  important  question,  I  am  but  little 
aided  by  any  of  the  authorities  in  the  Courts  of  this  State,  or  of 
the  United  States. 

It  is  true,  that  Mr.  Justice  Blatchford,  in  the  U.  S.  Circuit 
Court,  in  the  case  of  Flagg,  held  that  these  October  agreements 
were  valid,  upon  the  authority  of  Hoyt  v,  Thompson,  ex'r,  19  N. 
T.  207,  and  McCulIough  v.  Moss,  6  Denio,  666 ;  and  that  the 
General  Term  of  this  Department  sustained  the  same  in  the  case 
of  Content,  upon  the  ground  that  the  October  agreements  were 
nothing  more  than  a  compromise  and  adjustment  of  claims  which 
the  Metropolitan  and  New  York  companies  held  against  the  Manhat- 
tan, and  that  the  Boards  of  Directors  having  charge  of  the  manage^ 
ment  of  the  affairs  of  a  corpoi*ation,  can  always  exercise  this  power 


COKPOBATIONS — OFFICERS.  49 

of  adjustment  in  the  administration  of  the  affairs  of  their  corpora- 
tion. The  weight  to  be  given  to  the  decision  by  Mn  Justice 
Blatchford  has  been  much  shaken  by  opinions  given  in  oar  own 
Courts ;  and  tlie  ground  upon  which  the  decision  of  the  Content 
case  was  based  does  not  seem  to  be  relied  upon  by  the  counsel  for 
the  defendants  in  the  case  at  bar,  although  the  case  is  presented 
as  an  authority  in  their  favor.  If  the  October  agreements  are  to 
be  held  to  be  simply  as  a  compromise  and  adjustment  of  an  ex- 
isting claim,  then  I  am  clearly  of  the  opinion  that  the  Board  of 
Directors  of  the  Metropolitan  Co.,  without  the  assent  of  its  stock- 
holders had  the  power  to  make  them,  within  the  principle  involved 
in  the  case  of  Hoyt  v.  Thompson,  19  N.  Y,  207.  jBut,  in  my 
opinion,  these  agreements  are  not  susceptible  of  any  such  limita- 
tion. They  are  rather  new  agreements  radically  modifying  and 
changing  previous  agreements,  which,  for  the  purposes  of  the  dis- 
cussion in  the  present  view,  it  must  be  conceded  the  Directors  of 
the  Metropolitan  Co.  had  no  power  to  make  without  the  consent 
of  the  shareholders,  and  as  to  ail  the  terms  and  provisions  of  which 
such  shareholders  had  been  consulted,  and  to  which  they  had  given 
their  assent.  It  appears  to  necessarily  follow,  that,  if  the  directors 
have  no  power  to  lease  without  the  assent  of  the  shareholders, 
such  shareholders  might  determine  the  terms  and  conditions  of  the 
lease  to  be  given.  If  their  consent  is  necessary,  it  must  be  because 
they  are  to  be  consulted  as  to  the  advisability  and  desirability  of 
leasing  their  property,  and  that  question  depends  almost  always 
upon  the  terms  and  conditions  of  the  lease  proposed.  Therefore^ 
how  can  they  intelligibly  act  unless  they  know  what  is  to  be  done  ? 
Thej  might  give  their  assent  to  a  lease  upon  certain  terms  and  re- 
fuse it  upon  other  conditions.  The  stockholders  could,  if  they 
chose,  ffive  a  power  to  lease  to  their  directore,  leaving  the  latter  to 
determme  the  terms  and  conditions ;  but  that  was  not  done  in 
respect  to  the  agreements  and  leases  of  May  20,  1879.  The  stock- 
holders approved  of  these  instruments  after  they  were  executed 
and  after  they  had  been  read  and  considered.  They  consented  to 
lease  upon  those  terms  and  no  other,  and  to  say,  that  if  the  Board 
of  HHrectors  had  no  original  power  to  lease  they  could  whenever 
they  thought  the  exigency  or  the  situation  required,  radically 
change  and  alter  the  terms  and  conditions  of  a  lease  granted  by 
authority  of  shareholders,  would  be  to  deprive  the  shareholders  of 
intelli^nt  action. 

If  uiese  agreements  had  merely  been  a  settlement  of  existing 
claims  due,  or  about  speedily  to  become  due,  they  might  be  con- 
sidered as  mere  compromise  agreements,  but  when  they  change  in 
many  substantial  particulars  the  leases  of  May  20,  1879,  and  that, 
toO|  for  a  period  of  over  nine  hundred  years,  I  cannot  see  how 
they  can  be  called  mere  compromise  agreements. 

6ut  it  is  urged,  "  that,  conceding  the  fact  that  shareholders 
15  A.  &  E.  R.  Cas.- 
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have  a  voice  as  to  the  transaction  of  extraordinary  business,  the 
extraordinary  business  of  leasing  the  railroad  for  nine  hundred  and 
ninety-nine  years  had  been  approved  by  the  shareholders. 

'*  This  action  settled  the  question  of  parting  with  the  possession 
of  the  property  for  nine  hundred  and  ninety-nine  years.  This 
having  been  done  what  business,  ordinary  or  extraordinary,  was 
then  left  for  the  Directors  of  the  lessor  road  to  do  1  They  had  no 
railroad  to  run  or  manage.  The  usual  ordinarv  business  of  the 
Directors  of  a  railroad  as  such  had  ended.  Tnose  in  office  and 
those  afterward  elected  were  empowered,  and,  in  fact,  employed 
in  looking  after  the  affairs  and  interests  of  the  lessor  unaer  the 
lease,  and  nothing  else.     Although  called  directors  of  a  railroad 

company,  they  had  no  railroad  to  direct ;  all  the  property  of  the 
railroad  company  having  passed  into  other  hands  for  a  long  period 
of  time,  with  the  assent  of  its  shareholders.  The  ordinary  busi- 
ness which  remained  for  the  directors  to  attend  to  was  the  collec- 
tion and  distribution  of  the  rents  falling  due  under  the  lease. 
Would  it  be  extraordinary  business  and  in  excess  of  their  powers 
to  accept  and  receive  a  less  amount  than  that  reserved  in  the  lease, 
if  unexpected  difficulties  and  complications  arose!  In  other 
words,  to  waive  pai't  of  a  demand  if  it  appeared  clear  that  the 
interests  of  their  principals  ciilled  for  it.  Although  leasing  may 
be  extraordinary  business,  the  element  of  leasing  did  not  enter  into 
the  October  agreements,  and,  therefore,  were  not  the  subsequent 
modifications  as  to  rent,  etc.,  a  mere  matter  relating  to  money 
afiEairs  and  ordinary  ^  business,'  as  that  term  is  generally  under- 
stood ?  It  clearly  appearing  that  the  carrying  out  of  the  terms  of 
the  lease  as  to  amount  of  rent  to  be  paid  haa  become  an  impossi- 
bility, what  was  to  be  done !  A  modification  was  necessary  and 
the  October  agreements  were  simply  modifications. 

^^  If  it  be  said  that  if  the  lessee  could  not  perform  it  was  the  duty 
of  the  directors  of  the  lessor  to  have  insisted  upon  the  taking  pos- 
session of  the  property  and  to  do  anything  else  was  extraordinary 
and  not  within  the  power,  it  must  be  remembered  that  all  parties 
had  agreed  that  the  running  of  the  roads  under  one  management 
was  a  necessity ;  that  they  could  not  be  ran  otherwise,  except  at 
the  risk  of  inconvenience  and  delay  to  the  public  and  danger  to 
human  life. 

^'  To  insist  upon  breaking  up  the  lease  because  the  lessor  could 
not  pay  the  full  rent ;  to  resume  the  old  status  which  all  concerned 
had  a^eed  could  not  be  maintained,  except  at  the  risk  above  men- 
tioned, would  have  been  directly  opposed  to  the  expressed  views 
of  the  shareholders.  Therefore,  if  the  lessee  was  unable  to  pay  all, 
it  was  the  part  of  wisdom  to  agree  to  take  less  when  to  maintain 
the  former  agreements  was  an  impossibility,  and  was  fairly  within 
the  meaning  of  ordinary  business.^' 

That  there  is  great  force  in  the  above  argument  must  be  con- 
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ceded,  but  I  think  that  its  fallacy  arises  from  overlooking  the  fact 
that,  if  the  shareholders  had  the  right  to  determine  the  terms  atid 
conditions  upon  which  their  property  was  ta  be  parted  with,  sncli 
terms  and  conditions  form  the  consideration  for  the  assent,  and  the 
consideration  cannot  be  taken  away  without  destroying  the  assent. 
The  assent  depended  upon  and  was  supported  b^  the  terms  and 
conditions,  it  sprang  from  such  terms  and  conditions,  and  when 
they  were  removed  the  foundation  of  the  whole  structure  upon 
which  the  assent  rested,  was  removed  and  the  assent  necessarily 
fell.  Although  it  might  have  been  within  the  powers  of  the  direc- 
tors to  have  made  temporary  arrangements  for  relief  from  the  dif- 
ficulties, and  such  arrangements  would  be  called  ordinary  business, 
yet  they  could  not  make  radical  changes  in  the  terms  and  conditions 
of  the  lease  as  to  which  the  stockholders  had  never  been  consulted. 

The  result  of  the  October  agreements  certainly  was  a  permanent 
and  radical  change  in  the  terms  and  conditions  of  the  lease. 

If  the  board  of  directors  could  not  make  a  new  lease  upon  defi- 
nite terms  and  conditions,  then,  clearly,  they  could  not  radically 
modify  the  old  lease. 

•  If  tney  could  not  make  a  new  lease  directly,  then  they  could  not 
in  effect  make  a  new  lease  by  striking  out  of  the  old  lease  substantial 
covenants  upon  the  part  of  the  lessee  and  inserting  others;  what 
would  be  unlawful,  if  done  directly,  cannot  be  leg^  because  done 
indirectly. 

It  is  undoubtedly  true  that  directors  may  compromise  a  debt  due 
to  their  corporation ;  but  the  October  agreement  went  much  further 
than  this.  They  changed  the  lease  in  many  radical  and  substan- 
tial particulars,  and  toot  away  rights  which  may  have  been  the  very 
things  that  induced  the  shareholders  to  assent  to  a  leasing  of  their 
property,  and  without  the  presence  of  which  such  assent  would 
never  have  been  given. 

It  is  true  that  all  conceded  the  necessity  of  united  management, 
and  this  concession  might  have  justified  the  directors  in  tne  mak- 
ing of  temporary  arrangements  to  continue  such  management  if 
the  lease  could  not  be  complied  with,  until  they  had  an  opportu- 
nity to  consult  with  their  principals ;  but  such  concession  could  not 
possibly  have  given  the  directors  power  to  radically  change  the  old 
lease  for  all  time,  which  was  in  eflEect  done  by  the  October  agree- 
ments, simply  because  the  corporation  through  its  shareholders  had 
consented  to  the  leasing  of  its  road  upon  certain  other  specified 
terms. 

Directors,  as  I  shall  hereafter  attempt  to  establish,  are  the  agents 
of  the  corporation,  having,  as  snch,  exclusive  authority  to  act  within 
their  sphere.  But  they  are  also  in  some  respects,  merely  the  ex- 
ecutive agents  of  the  shareholders,  and  as  such  may  perform  certain 
other  acts,  if  specially  authorized  thereto  by  their  principals,  and 
in  respect  to  such  action  they  arc  simply  the  agents  of  the  share- 
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liolders,  as  well  as  of  the  corporation.  The  shareholders,  the  prin- 
cipals having  fixed  the  terms  and  conditions,  which  they  had  a 
right  to  do,  npon  which  the  directors,  their  agents  were  authorized 
to  part  with  tne  possession  of  the  property  in  their  charge,  and  to 
commit  the  possession  and  management  thereof  into  other  hands; 
what  right  have  the  agents  to  radically  change  or  alter  these  terms 
and  conditions  without  consulting  their  principals? 

Suppose  an  agent  parts  with  nis  principal's  property  upon  cer- 
tain terms,  which  have  been  determined  upon  by  his  principal,  and 
the  principal  has  the  right  to  recover  back  his  property  if  these 
terms  are  not  complied  with ;  can  it  be  said  that  the  agent,  simply 
because  he  has  a  general  authority  to  compromise  debts  due  to  his 
principal,  would  have  the  right  to  alter  the  terms  upon  which  his 
principal  had  authorized  him  to  part  with  his  property,  and  which 
were  tne  inducements  and  the  only  ones  which  led  the  principal  to 
give  such  authority  ? 

In  other  words,  in  case  of  a  failure  to  comply  with  the  terms 
upon  which  tlie  property  had  been  parted  with,  who  is  to  elect 
wnether  the  property  shall  be  taken  back  or  not?  Is  it  not  the 
principal  ?  How  can  the  agent  claim  any  power  to  make  this  elec- 
tion, simply  because  he  has  a  general  authority  to  compromise  debts. 

This  would  be  exercising  a  widely  different  authority  in  the 
name  of  the  principal  from  that  which  would  be  called  into  action 
by  the  mere  taking  of  a  smaller  sum  in  settlement  of  a  larger  sum 
due. 

The  principal  might  much  prefer  to  have  his  property  back  again 
rather  than  to  take  a  smaller  sum  for  it,  and  ne  would  have  the 
right  to  determine  that  question  himself. 

So  in  the  case  at  bar ;  the  Metropolitan  shareholders  filed  the 
terms  upon  which  they  would  consent  to  part  with  their  property, 
and  they  stipulated  that  in  case  those  terms  were  not  compliea  with 
they  should  be  entitled  to  recover  back  their  property.  Can  there 
be  any  doubt  but  that,  in  case  of  a  failure  to  comply  with  the  terms 
which  they  have  fixed,  it  is  a  question  for  them  to  determine 
whether  they  would  prefer  to  take  their  property  again  into  their 
own  possession  and  manage  it  for  themselves,  rather  than  to  accept 
different  terms  from  tliose  which  had  originally  induced  them  to 
part  with  their  property  ? 

But  it  is  not  necessary  to  pursue  further  the  discussion  of  this 
Question,  because  I  do  not  understand  that  the  defendants  base 
their  claim  of  the  validity  of  these  agreements  upon  any  such 

ground ;  but  that  they  insist  that  the  directors  of  the  New  York 
o.  and  those  of  the  Metropolitan  Co.  did  make  and  had  the 
right  to  make  these  leases  of  May  20,  1879,  without  any  assent 
upon  the  part  of  the  stockholders  of  their  respective  companies, 
and  that  the  subsequent  submission  of  the  leases  to  the  stocks 
holders  was  merely  to  obtain  their  moral  support. 
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That  the  directors  of  a  corporation  are  agents  seems  to  be  dearly 
recognized  in  all  the  cases  in  which  the  relations  of  directors  and 
shareholders  to  their  corporation,  have  been  discussed. 

It  is  said  in  Twin  Lick  Oil  Co.  v.  Marbnry,  91 U.  S.,  at  page 
598,  that  the  directors  are  the  officers  or  agents  of  the  corporation, 
and  represent  the  interests  of  that  abstract  legal  entity,  and  of 
those  who  own  the  shares  of  its  stock. 

In  Oumberland  Coal  Co.  v.  Sherman,  30  Barb.  571,  the  Conrt 
say :  ^^  There  can  be.no  question  at  the  present  time  that  a  director 
of  a  corporation  is  the  agent  or  trustee  of  the  stockholders." 

In  Angell  and  Ames  on  Corporations,  section  771,  it  is  stated 
that,  "  The  stockholders  compose  the  company,  and  the  managers, 
directors  or  officers  are  their  agents,  necessary  for  the  management 
of  the  affairs  of  the  company,  but  they  are  not  essential  to  its  ex- 
istence as  such,  not  formmg  one  of  the  integral  parts." 

In  Abbott  V.  Hard  Rubber  Co.,  33  Barb.,  at  foot  of  page  591, 
the  Court  say:  "Boards  of  directors  are  agents  of  the  corpora- 
tion to  manage  its  affairs,  and  carry  out  the  purpose  and  object  of 
its  formation." 

The  directors  thus  bein^  the  agents  of  the  corporation,  what  are 
their  powers  and  from  whence  are  they  derived,  and  how  must 
corporative  powers  residing  in  the  corporation,  the  right  to  exer- 
cise which  is  not  vested  in  the  directors,  be  brought  into  operation! 
These  questions  are  so  intimately  connected  that  they  must  be  dis- 
posed of  together. 

The  powers  of  directors  are  such  as  are  conferred  by  the  charter 
of  their  corporation  and  the  laws  pertaining  thereto,  and  such 
corporative  powers  as  are  not  conferred  by  law  upon  the  directors, 
remain  in  the  coi'poration  to  be  exercised  or  at  least  set  in  motion 
by  its  component  parts,  the  shareholders. 

In  the  case  at  bar,  the  charter  provided  that  the  directors  were 
to  manage  the  business  and  affairs  of  the  company  ;  and  the  ques- 
tion involved  in  this  branch  of  the  case  is,  whetner  this  language 
conferred  the  right  to  exercise  every  corporate  power  possessed  by 
the  corporation,  or  merely  to  manage  the  ordinary  business  and 
affairs  of  the  company  for  the  carrying  on  of  which  it  was 
organized,  leaving  tne  right  remaining  in  the  shareholders  com- 
posing the  company  to  set  in  motion  or  confirm  corporate  action 
within  the  limits  of  its  powers,  but  extraordinary  and  unusual  in  its 
nature. 

Within  the  sphere  of  their  duties,  the  right  of  the  directors  to 
act,  is  undoubtedly  exclusive,  and  further,  Si  coi*porate  acts  must 
be  done  through  them  as  they  are  the  exclusive  executive  and  ad- 
ministrative authority,  but  nevertheless  all  corporate  powers  do 
not  reside  in  the  board  of  directors. 

It  is  true  that  the  Court  say,  in  McCuUough  v.  Moser,  5  Denio, 
575,  that :  "  When  a  charter  invests  the  board  with  the  power  to 
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manage  the  concerns  of  the  corporation,  the  power  is  exclusive  in 
its  character.  The  corporators  have  no  right  to  interfere  with  it, 
and  courts  will  not,  even  on  the  petition  of  the  majority,  compel 
the  board  to  do  an  act  contrary  to  its  judgment." 

That  case  was  an  action  to  recover  upon  a  promissory  note, 
which  the  corporation  in  the  exercise  of  its  legitimate  business 
could  have  made,  and  the  question  presented  was  whether  execution 
was  proved.  The  note  was  signed  by  the  president  and  secretary 
of ^the  company,  but  no  authority  from  the  board  of  directors,  who 
by  the  charter  were  to  conduct  the  affairs  of  the  company,  to  the 

f)resident  and  secretary  was  shown.  Some  resolution  of  the  share- 
lolders  was  shown,  but  it  had  no  relation  to  this  question,  and  then 
the  Court  uses  the  language  above  quoted.  This  case  nowhere 
decides  that  the  directors  are  clothed  with  all  the  corporate 
powers.  It  may  be  cited  as  an  authority  for  the  proposition  that 
the  shareholders  cannot  compel  the  directors  to  act  in  any  manner 
against  their  judgment  in  the  exenfise  of  a  corporate  power  which 
remains  in  the  corporation. 

For  example,  if  the  power  to  lease  was  vested  in  the  corporation, 
but  the  directors  could  not,  because  of  the  limitation  in  the  charter, 
exercise  this  power,  the  shareholders  could  not  cause  the  lease  to 
be  executed  and  delivered,  nor  could  they  compel  the  directors  to 
execute  and  deliver  the  same  against  their  own  judgment ;  all  that 
the  shareholders  could  do  womd  be  to  authorize  tne  dii'ectors  to 
act  or  confirm  an  act  of  the  directors  which  would  be  incomplete 
without  such  ratification. 

The  case  of  Hoyt  v.  Thompson,  19  N.  T.,  207,  is  also  claimed 
to  be  an  authority  against  the  suggestion  made  above ;  but  upon 
an  examination  it  wul  be  seen  that  much  is  said  in  respect  to  the 
relation  of  directors  to  their  corporation,  and  their  rights  and 
powers,  and  the  source  from  which  they  are  derived,  which  was 
not  at  all  necessary  to  the  decision  of  the  question  involved,  and  is 
directly  conti*ary  to  the  principles  announced  in  the  United  States 
Supreme  Court,  in  a  case  where  the  direct  question  was  presented. 

The  adjudication  in  the  case  of  Hoyt  v.  Thompson  nad  neces- 
sarily to  be  put  upon  the  ground  that  the  act  under  investiga- 
tion was  ^'  ordinary  business,"  and  in  that  case  a  distinction  was 
plainly  recognized  between  "  ordinary  business,".and  such  as  was 
within  the  corporate  powers,  but  unusual  and  not  coming  within 
the  general  business  of  the  corporation.  The  Couit  held,  that 
although  the  chai*ter  of  the  corporation  declared  that  its  power 
should  be  exercised  bv  a  board  of  directors,  consisting  of  a  speci- 
fied number,  yet  the  board  might  delegate  its  authority  to  agents 
or  to  a  quorum  of  less  than  a  majority  of  the  number. 

The  Court  further  held,  that  when  a  by-law  of  the  corporation 
declared  that  five  directors  should  be  a  quorum  for  the  trans- 
action of  *' ordinary  business,"  the  general  business  of  the  ctibrpo- 
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ration  was  embraced  in  the  authority  thus  delegated,  including  as 
incident  thereto,  the  power  of  pledging  or  assigning  assets  of  the 
corporation  for  the  purpose  of  securing  a  debt,  it  appearing  that 
Bucn  pledge  was  made  for  the  purpose  of  enabling  the  corporation 
to  continue  its  business ;  and  this  is  all  that  this  case  decides  which 
is  pertinent  to  the  questions  involved  in  the  case  at  bar. 

It  is  true  that  the  learned  judge  who  wrote  the  opinion,  in  the 
case  of  Hoyt  v.  Thompson,  uses  the  following  language : 

"  The  board  of  directors  of  a  corporation  do  not  stand  in  the 
same  relation  to  the  corporate  body  which  a  private  agent  holds  to 
his  principal.  In  the  strict  relation  of  principal  and  agent,  all  the 
authority  of  the  latter  is  derived  by  delegation  from  the  former, 
and  if  the  power  is  not  conferred  in  the  appointment,  it  cannot 
exist  at  all.  But  in  corporate  bodies  the  powers  of  the  board 
of  directors,  are  in  a  very  important  sense,  original  and  undele- 
gated. The  stockholders  do  not  confer  nor  can  fliey  revoke  those 
powers.  They  are  derivative  only  in  the  sense  of  being  received 
from  the  State  in  the  act  of  incorporation.  The  directors  con- 
vened as  a  board  are  the  primary  possessors  of  all  the  powers 
which  the  charter  confers." 

The  whole  of  this  argument  was  devoted  to  establishing  the 
power  of  the  board  of  directors  to  delegate  the  authority  to  man- 
age the  ordinary  business  of  the  corporation  to  five  of  their  num- 
ber, and  had  no  other  purpose. 

That  the  directors  convened  as  a  board,  are  not  the  primary 
possessors  of  all  the  powers  which  the  charter  confers,  is  expressly 
held  by  the  United  States  Supreme  Court,  in  the  case  of  the  Rail- 
way Company  v.  Allerton,  85  U.  S.  Supreme  Court  Reports,  233. 
In  that  case  the  charter  provided  as  follows : 

^'Section  3.  The  capital  stock  of  said  corporation  shall  be  one 
hundred  thousand  dollars,  and  may  be  increased  from  time  to  time 
at  the  pleasure  of  said  corporation. 

"  Section  4.  All  the  corporate  powers  of  said  corporation  shall 
be  vested  in  and  exercised  by  a  board  of  directors,  and  such  officers 
and  agents  as  said  board  shall  appoint." 

An  increase  of  the  capital  stock  of  the  corporation  by  the  direc- 
tors, without  the  assent  of  the  stockholders,  was  held  to  be  void,  as 
beyond  the  power  of  the  board  of  directors,  although  the  charter 
provided  that  all  the  corporate  powera  of  the  corporation  should 
be  vested  in  and  exercised  by  a  board  of  directors,  etc.,  and  that 
the  powers  thus  granted  to  the  directors  refer  only  to  the  ordinary 
business  transactions  of  the  corporation.  The  necessary  conclusion 
to  be  drawn  from  the  reasoning  employed  in  that  case  is,  that  the 
board  of  directors  are  the  managers  of  the  business  which  the 
corporation  is  chartered  to  carry  on,  and  they  have  the  control  and 
management  of  that  business ;  but  that  they  have  no  power  to 
effect  organic  and  fundamental  changes  in  the  corporation  or  its 


56    METROPOLITAN  V.  MANHATTAN  A  N.  Y.  ELEVATED   RT'S. 

businefis  without  the  consent  of  the  corporation.  The  Metropoli- 
tan Co.  was  chartered  for  the  pnrpose  of  making,  constructing, 
maintaining  and  operating;  a  railway  upon  certain  streets,  avenues, 
thoroughfares  and  places  in  the  City  of  New  York.  This  was  its 
business,  and  this  was  all  the  business  upon  the  execution  of  which 
it  entered.  Could  it  be  imagined  that  a  change  more  fundamental 
could  possibly  be  made,  than  that  a  corporation,  chartered  for  the 
above  purpose,  should  lease  its  road  and  properties  to  another  cor- 
poration and  deliver  possession  of  the  same  for  all  time,  and  thus 
change  its  business  from  that  of  making,  constructing,  maintaining 
and  operating  a  railroad,  to  that  of  receiving  rent  for  the  use  of 
such  road  2 

In  considering  this  question,  it  is  not  at  all  improper  to  look  for 
a  moment  at  the  result  arising  from  a  rule,  that  the  directors  are 
the  primary  possessor  of  all  the  powers  which  the  charter  confers. 
If  the  board  of  directors  have  the  power  without  the  assent  of  the 
shar^olders,  to  lease  the  properties  of  the  corporation  for  all  time, 
then  the  shareholders  may  be  deprived  of,  not  only  the  administra- 
tion of  their  property  through  its  agents,  the  directors,  but  its  very 
possession,  without  a  moment's  warning.  A  board  of  directors  are 
elected  for  one  year,  to  manage  the  business  and  affairs  of  the  cor- 
poration, such  business  being  the  operating  and  maintaing  a  rail- 
road. At  the  time  of  their  election,  the  shareholders  have  no  inti- 
mation that  anything  else  is  to  be  done  by  the  directors,  and  the 
expectation  is  that  such  directors,  at  the  end  of  their  year  in  office, 
will  turn  over  the  property  committed  to  them  to  their  successors 
in  office,  with  an  account  of  their  stewardship.  Can  it  be  possible 
that  this  board,  elected  for  only  one  year,  without  any  notice  or 
warning,  has  the  power  to  terminate  the  business  of  the  corporation, 
and  transfer  all  the  properties  to  another  corporation  !  It  seems 
to  me,  clearly  not  This  is  not  the  management  of  the  business 
of  the  corporation.  It  is  terminating  the  business,  to  carry  on 
which  it  was  incorporated.  It  is  just  as  fundamental  and  radical 
a  change  as  an  increase  of  its  capital  stock,  or  the  entering  upon  a 
new  business  by  a  corporation  authorized  by  its  charter  can  possibly 
be.  Although  I  have  not  intended  to  quote  as  authority  any  de- 
cision except  those  of  our  own  State,  or  of  the  United  States  Su- 
preme Court,  I  must  refer  to  the  language  used  by  the  learned 
court  in  the  case  of  Cass.  v.  Manchester,  13  Eeporter,  167,in  which 
it  was  held,  that  directors  had  no  power  to  make  a  lease,  even  for 
five  years,  without  the  consent  of  the  shareholder.  The  Court 
says: 

^^  But  if  this  conclusion  is  the  result  of  too  strict  a  construction 
of  the  charter,  we  are  of  the  opinion  that  the  power  in  question  is 
not  exercisable  independentlv  of  the  judgments  of  the  stockholders. 
The  directors  and  officers  of  a  corporation  are  its  exclusive  execu- 
tive agents,  and,  as  it  can  only  act  by  and  through  them,the  powera 
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vested  in  the  corporation  are  deemed  to  be  conferred  upon  its  re- 

Eresentatives,  but  they  are,  nevertheless,  trastees  for  the  stock- 
olders.  The  law  recognizes  the  stockholders  as  the  ultimately 
controlling  power  in  the  corporation,  because  they  may  at  each  au- 
thorized election  entirely  change  the  organisation,  and  may  at  any 
time  keep  the  trustees  within  me  line  of  faithful  administration  by 
an  appeal  to  a  court  of  equity.  Hence  it  has  been  held  that  the 
directors  of  a  corporation  canncTt  alone  increase  its  capital  stock, 
where  such  increase  was  authorized  by  its  charter  '  at  the  pleasure 
of  said  corporation,'  and  where  it  was  provided  that  ^  all  powers  of 
such  corporation  shall  be  vested  in  and  exercised  by  a  board  of  di- 
rectors,' etc. ;  and  this  for  the  reason  that  the  general  power  to  per- 
form all  corporate  acts  refers  to  the  ordinary  business  transac- 
tions of  *•  the  corporation,'  and  not  to  a  change  so  fundamental  and 
organic.     18  Wall.  234. 

"  The  change  proposed  is  not  organic,  but  it  is  thorough  and  fun- 
damental, as  it  aflects  the  administration  of  the  company's  afEairs. 
It  involves  a  withdrawal  from  the  control  and  management  of  the 
stockholders  of  the  entire  property  of  the  corporation  for  at  least 
five  years;  it  will  preclude,  for  a  like  period,  the  exercise  by  the 
stockholders  of  their  judgment  as  to  the  particular  character  and 
method  of  conducting  the  business  afEairs  of  the  corporation ;  and 
it  denies  to  the  stockholders  any  right  of  snggestion  or  disapproval 
of  the  conditions,  when  such  a  relinquishment  of  important  corpo- 
rate faculties  may  be  conceded.  Surely  a  power  which  will  be  at- 
tended with  such  consequences  does  not  relate  ^  to  the  ordinary 
business  tmnsactions,'  nor  '  to  the  orderly  and  proper  administra- 
tion of  the  affairs'  of  the  company ;  and  hence  cannot  be  exercised 
by  the  directors  without  express  authority  to  them." 

In  opposition  to  this  view  is  cited  by  the  learned  counsel  for  the 
defendants,  the  case  of  the  Excelsior  Fire  Insurance  Co.,  19  Abbott., 
p.  14,  in  which  it  was  said : 

^^  The  statute  says  the  company  is  authorized  to  reduce  the  num- 
ber of  its  directors,  etc.  It  mak^s  no  provision  for  a  meeting  of 
the  stockholders  for  that  purpose.  In  the  absence  of  any  provision 
of  that  character  the  power  is  vested  in  the  board  of  directors  ; 
stockholders,  as  such,  possess  no  powers  in  the  management 
of  the  coiporation,  except  when  specially  authorized  so  to  do 
by  their  charter.  Their  power  ends  with  the  selection  of 
directors." 

Also  in  Elwell  v.  Dodge,  33  Barb.  339,  the  Court  say : 

"A  general  resolution  of  the  directors  delegating  power  to  transfer 
property  or  choses  in  action  to  meet  the  exigencies  of  the  company, 
or  a  ratification  of  this  particular  transfer  by  act  or  resolution  of 
the  board,  or  acceptance  and  appropriation  of  the  fruits  of  the  trans- 
action if  a  special  resolution  authorizing  the  transfer  and  use  of 
this  note  was  wanting,  would  be  sufficient  to  sustain  the  endorse- 
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ment  as  the  act  of  the  company  even  against  the  company,  and 
might  have  been  proved  had  the  precise  point  now  made  oeen  then 
taken." 

The  language  of  Judge  Selden,  in  the  case  of  Robertson  v.  Bul- 
lions, 11  if.T.,  p.  250,  is  also  referred  to.     He  says: 

^'  What,  then,  are  the  powers,  rights  and  obligations  of  this  class 
of  corporate  officers,  and  to  what  extent  has  this  Court  jurisdiction 
over  tiiem  1" 

^'  These  officers  are  trustees  in  the  same  sense  that  the  president 
and  directors  of  a  bank  or  of  a  railroad  company.  They  are  the 
officers  of  the  corporation  to  whom  is  delegated  the  power  of  man- 
aging its  concerns,  for  the  common  benefit  of  themselves  and  all 
other  corporators,  and  over  whom  the  body  corporate  retains 
control,  through  its  power  to  supersede  them  at  every  recurring 
election." 

In  the  matter  of  St  Ann's  Chnrch,  23  How.  285,  Judge  Emott 
says: 

^^  The  officers  thus  chosen  are  not  trustees  in  the  sense  in  which 
an  individual  becomes  or  is  made  a  private  trustee.  They  are  simply 
officers  of  the  corporation.  As  such  officers,  tbey  represent  the 
corporation ;  they  are  its  managing  agents,  and  they  may  act  for 
the  corporation  as  fully  as  the  oirectors  or  agents  of  an  ordinary 
corporation  may  act  in  its  behalf.  A  corporation  ordinarily  acts 
through  its  officers  and  through  them  only.  The  power  of  mana- 
ging its  concerns  is  delegated  to  its  offiqers,  and  they  are  to  manage 
them  for  the  comn^on  benefit  of  themselves  and  all  the  other  cor- 
porators. These  officers  are  liable,  it  may  be,  to  judicial  proceed- 
ings to  control  their  action  where  it  is  fraudulent  or  destructive  of 
the  rights  and  interests  of  the  corporation.  They  are  responsible, 
however,  more  directly  and  practically  to  the  corporate  body 
itself,  through  the  power  of  the  corporators  to  supersede  them  at 
their  elections.*' 

In  the  case  of  Dana  v.  The  Bank  of  U.  S.,  5  W.  &  S.  246,  the 
following  passage  occurs : 

^'  This  I  take  (that  is  to  say,  the  election)  is  the  utmost  that  the 
stockholders  can  do  according  to  the  tenor  and  design  of  the  act 
under  which  they  must  all  act  until  an  election  of  the  directors 
*  shall  come  around,  when  the  former,  if  dissatisfied  with  the  conduct 
of  the  latter  in  managing  the  affairs  of  the  bank  may  turn  any  one, 
or  more,  or  the  whole  oi  them  out  of  the  direction,  and  place  it  in 
other  hands." 

The  claim  made  by  virtue  of  these  decisions  is  that  the  stock- 
holders have  no  power  to  do  anything  in  relation  to  any  matter 
whatever  pertaining  to  their  corporation,  except  that  if  dissatisfied 
with  the  conduct  of  their  directors  in  managing  the  affairs  of  the 
corporation  they  may  turn  them  out  at  the  next  election  ;  and  this 
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is  certainly  the  language  of  all  the  above  decisions.  Bnt  how 
inapplicable  is  such  remedy  to  an  act  of  the  directors  which  has 
terminated  the  business  of  the  corporation,  and  placed  all  its  prop- 
erty in  other  hands  for  a  thousand  years;  will  that  give  back  the 
property  to  the  corporation ;  will  that  set  right  any  maladministra- 
tion if  the  directors  had  the  power  to  thus  act  ?  Clearly  not,  and 
the  language  was  intended  to  apply  to  cases  where  the  action  taken 
was  neither  radical  nor  fundamental  in  its  character.  For  misman- 
agement of  the  ordinary  business  of  the  company,  the  turning  out 
of  the  directors  is  a  reasonably  adequate  redress ;  but  when  the 
directors  have  divested  the  company  of  all  its  property,  it  is 
difficult  to  see  how  any  remedy  is  afltorded  by  turning  them  out. 
Further,  the  courts  of  this  State  as  has  already  been  seen,  expressly 
recognize  the  fact,  notwithstanding  the  decision  above  mentioned, 
that  the  shareholders  have  certain  other  rights  and  privileges 
beside  that  of  electing  directors,  viz. :  the  right  to  be  consulted  in 
respect  to  change  of  business,  increase  of  capital  stock,  dissolving 
ana  winding  up  the  affairs  of  the  corporation,  sale  of  any  portion 
of  its  property  necessary  for  the  transaction  of  its  business,  etc. 

It  need  hardly,  therefore,  be  necessary,  in  view  of  the  principles 
which  have  controlled  the  decisions  already  quoted,  to  discuss  fur- 
ther the  question  that  there  are  powers  reserved  to  the  corporation 
which  cannot  be  exercised  by  the  directors  without  the  assent  of 
the  shareholdere,  and  that  the  shareholders,  imder  some  circum- 
stances at  least,  may  exercise  other  functions  than  simply  those  of 
electing  their  board  of  directors.  Nor  is  it  necessary  now,  to  dwell 
upon  the  scop6  of  the  act  of  1839,  or  to  attempt  to  show  that  by 
this  act,  the  Metropolitan  Ey.  Co.  had  the  power  to  lease  its  road 
and  properties.  That  such  power  existed  is  now  conceded  by  the 
counsel  for  the  plaintiff,  in  view  of  the  decision  of  the  Court  of 
Appeals  in  the  case  of  Woodruff  v.  The  Erie  R.  E.  Co.^  93  N.  T. 
609. 

It  is  claimed  by  the  counsel  for  the  defendants  that  as  far  as 
this  State  is  concerned,  at  least  the  power  of  a  board  of  directors 
to  lease  without  the  assent  of  shareholders,  has  been  expressly 
recognized  by  the  legislature  of  this  State,  and  various  acts  of  the 
legislature  are  cited,  in  which  leases  of  railroad  and  consolidation 
01  railroads  are  authorized  to  be  made  as  the  directors  shall  deter- 
mine. It  seems  to  me,  that  instead  of  these  acts  being  an  evi- 
dence of  a  legislative  construction  that  under  the  act  of  1839, 
directors  had  the  power  to  lease  without  the  assent  of  the  share- 
holders, it  was  only  because  such  acts  could  not  be  performed  by 
the  directors  alone  that  it  was  thought  necessary  to  confer  express 
powers  upon  the  dii-ectors.  If  the  power  was  conferred  upon  the 
corporation,  the  directors  alone  could  not  exercise  it,  and,  there- 
fore, the  legislature  conferred  the  power  expressly  upon  the 
directors. 
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Attention  has  also  been  called  to  various  cases  where  the  assent 
of  stockholders  is  provided  for  as  a  condition  of  corporate  action. 

It  will  be  seen  that  in  every  case  it  is  a  limitation  upon  cor- 
porate action  bv  requiring  more  than  a  majority  of  stockholders 
to  assent,  or  the  conferring  of  a  new  power  upon  corporations  and 
affixing  the  conditions  upon  which  snch  power  is  to  be  exercised. 

I  f  au  to  see  that  legislation  of  this  character  in  any  way  aids  us  in 
the  determination  of  this  question.  If,  however,  a  solution  of  the 
problem  is  to  be  reached  by  the  light  of  legislative  interpretation, 
chapter  349,  of  the  Laws  of  1880,  seems  clearly  to  inaicate  the 
necessity  of  stockholders'  assent,  given  at  a  stockholders'  meeting, 
to  the  leasing  of  the  property  of  a  railroad  corporation ;  otherwise, 
what  necessity  for  legislative  intervention  in  the  terms  of  the  act 
referred  to  ? 

The  cases  of  Fisher  v.  N.  T.  Central  E.  E.  Co.,  46  N.  T.,  and 
the  Central  Cross  Town  Co.  v.  The  Twenty-third  Street  T.  T.  Co., 
54  Howard,  P.  E.  183,  are  cited  as  deciding  that  a  lease  may  be 
made  without  the  assent  of  the  shareholders.  I  have  failed  to 
find  any  such  adjudication  in  either  of  those  cases.  All  that  can 
be  claimed  for  those  cases  is  that  they  decide  that  a  lease  of  its 
road,  made  by  a  railroad  corporation,  is  not  ultra  vires,  and  they 
decide  nothing  more  upon  the  question  of  power. 

No  question  is  raised  or  discussed,  as  to  the  manner  of  the 
exercise  of  its  power  by  the  corporation.  There  was  no  person 
before  the  court  seeking  to  impeach  the  lease,  who  could  be  heard 
upon  the  question  of  stockholders'  assent.  The  only  question  was 
wliether  the  lease  was  not  actually  void,  not  voidable. 

There  is  no  question,  but  that  admitting  that  a  board  of  direc- 
tors alone  have  no  power  to  lease  the  property  of  their  corpora- 
tion, and  if  such  lease  is  executed  by  the  directors  without  the 
assent  of  the  stockholders,  such  stockholders  may  accept  the  lease 
or  repudiate  it ;  and  that,  if  they  allow  the  parties  to  tne  lease  to 
go  on  under  the  lease  without  any  action  being  taken  in  respect 
thereto,  within  a  reasonable  time,  they  will  be  held  to  have  acqui- 
esced in  the  lease  and  ratified  it.  Therefore,  conceding  that  the 
corporation  has  the  power  to  lease,  when  the  action  is  taken  and 
the  stockholders  have  acquiesced,  no  third  party  can  raise  the 
objection  that  the  stockholders  have  not  formsdly  assented. 

in  the  cases  cited  the  leases  had  long  been  in  operation  and  the 
time  for  dissent  had  long  passed,  and,  therefore,  the  only  question 
that  could  be  raised  was  the  power  of  the  corporation  to  act  at  all. 
After  an  examination  of  the  reasoning  in  all  the  adjudicated  cases 
(which  has  been  by  no  means  cursory),  after  a  consideration  of  the 
principles  governing  the  relations  of  shareholders  of  a  corporation 
and  its  directors,  conceding  that  a  corporation  can  do  no  act  unless 
specially  authorized  thereto,  except  through  its  board  of  directors, 
1  am  irresistibly  brought   to   the   conclusion   that   acts  making 
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organic  or  fundamental  changes  in  the  character  or  bnsiness  ot 
the  corporation,  cannot  be  done  either  by  the  directors  alone,  or 
by  the  shareholders  alone ;  but  that  both  the  executive  and  admin- 
istrative officers  of  the  corporation  must  unite  with  the  share- 
holders of  the  corporation,  who  confer  the  right  to  act  upon  the 
individuals  entrusted  with  the  office  of  directors.  That  directors 
are  merely  temporary  officers  of  the  corporation,  by  virtue  of  their 
office  entitled  to  manage  the  business  and  affairs  of  the  corporation 
during  their  term  of  office  without  interference  from  the  stock- 
holders, but  they  cannot  say  that  a  new  board  of  directors,  although 
duly  elected  by  the  stockholders,  shall  never  thereafter  interfere 
with  the  management  of  the  properties  of  the  corporation,  because 
they  have  pla^  their  possession  and  management  into  other 
hands  forever. 

This  brings  me  to  the  consideration  of  the  remaining  question : 

Were  the  agreements  voidable  at  the  option  of  the  Metropolitan 
Oo.,  because  three  of  its  directors  were  also  directors  of  the  Man- 
hattan Co. ;  or  because  Metropolitan  directors  held  also  stock  in 
the  Mahattan  Co.  ? 

In  considering  this  question,  it  must  be  conceded  at  the  outset 
that  the  interests  of  the  Manhattan  Co.  were  directly  antagonistic 
to  those  of  the  Metropolitan  Co. 

In  the  negotiations  which  resulted  in  the  October  agreements, 
it  was  for  the  interest  of  the  Manhattan  Co.  to  get  as  large  a 
reduction  of  rental  as  possible;  and  it  was  the  interest  of  the 
Metropolitan  Co.  to  secure  as  advantageous  terms  as  the  Manhattan 
Co.  could  comply  with,  and  a  similar  interest  pertained  to  the 
New  York  Co. ;  but  it  was  to  the  interest  of  neither  to  secure 
such  terms  as  would  bring  about  again  the  disasters  under  which 
the  whole  elevated  system  was  then  suffering. 

Three  propositions  are  urged  in  answer  to  the  claim  of  the 
plaintiff,  tnat  the  conflicting  interests  rendered  the  October  agree- 
ments voidable.  The  first  is,  that  although  conflicting  interests 
may  disqualify  an  agent,  strictly  so  called,  from  acting,  that  this 
rule  does  not  apply  to  trading  corporations,  so  many  of  whom  have 
common  directors.  Second^,  if  such  conflicting  interest  induces 
any  incapacity,  it  is  not  fatal  to  the  agreement,  if  such  agreement 
can  be  proven  just  and  fair ;  and  thirdly,  that  if  any  of  tne  direc- 
tors were  disqualified  because  of  an  adverse  interest,  enough  voted 
for  the  adoption  of  the  agreement  who  were  not  disqualified,  to 
have  carried  the  measure,  even  if  all  the  disqualified  directors  had 
voted  no. 

It  will  not  be  denied,  I  imagine,  that  as  between  natural  persons, 
where  an  agent  or  trustee  has  a  personal  interest  opposed  to  that 
of  the  principal,  or  where  a  man  acts  as  agent  of  both  parties  to 
the  contract,  although  he  may  have  no  personal  interest  on  either 
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side,  that  the  principal  or  cestui  que  trust  may  avoid  the  contract 
at  will,  even  ii  there  be  no  actual  fraud  or  damage. 

The  cases  in  this  State  and  in  England,  seem  to  be  very  explicit 
upon  this  point,  and  it  might  perhaps  be  necessary  only  to  refer  to 
the  language  of  the  Chancellor,  used  in  the  case  of  Davoue  v.  Fan- 
ning, 2  Jolins.  C.  R.,  p.  26,  which  sets  forth  in  the  clearest  lan- 
guage, the  principle  upon  which  that  rule  is  founded.    He  says : 

"However  innocent  the  purchaser  may  be  in  the  given  case,  it  is 
poisonous  in  its  consequences.  The  cestui  que  trust  is  not  bound 
to  prove,  nor  is  the  Court  bound  to  judge,  that  the  trustee  has 
made  a  bargain  advantageous  to  himself.  The  fact  may  be  so,  and 
yet  the  party  not  have  it  in  his  power  distinctly  and  clearly  to 
show  it.  There  may  be  fraud,  as  Lord  Hardwicko  observed,  and 
the  party  not  able  to  prove  it.  It  is  to  guard  against  this  uncer- 
tainty and  hazard  of  abuse,  and  to  remove  the  trustee  from  temp- 
tation, that  the  rule  does  and  will  permit  the  cestui  que  trust  to 
come,  at  his  option,  and  without  showing  actual  injury,  and  insist 
upon  having  the  experiment  of  another  sale.  This  is  a  remedy 
which  goes  deep,  and  touches  the  very  root  of  the  evil." 

In  Taussig  v.  Hart,  58  N.  Y.  428,  the  Court  say : 

"  It  is  no  answer  that  the  intention  was  honest  and  that  the 
brokers  did  better  for  their  principal  by  selling  him  their  own 
stock  than  they  could  have  done  by  going  into  Uie  open  market. 
The  rule  is  innexible,  and  although  its  violation  in  this  particular 
case  caused  no  damage  to  the  principal,  he  cannot  be  compelled  to 
adopt  the  purchase." 

In  N.  X .  Central  Ins.  Co.  v.  Nat.  Protection  Ins.  Co.,  14  N.  Y., 
p.  91,  it  was  said  : 

''  It  is  not  necessary  for  a  party  seeking  to  avoid  a  contract  on 
this  ground  to  show  that  an  improper  advantage  has  been  gained 
over  him.  It  is  at  his  option  to  repudiate  or  to  affirm  the  con- 
tract irrespective  of  any  proof  of  actual  fraud." 

In  Conkey  v.  Bond,  36  N.  Y.,  p.  429,  it  was  said : 

"  It  is  not  material  to  inquire  whether  the  defendant  had  any 
actual  fraudulent  purpose.  The  making  of  a  purchase  from  him- 
self  without  authority  from  the  plaintiff  was  a  constructive  fraud, 
in  view  of  the  fiduciary  relation  which  existed  between  the  parties. 
In  such  a  case  the  law  delivers  the  agent  from  temptation  by  a 
presnmptio  juris  et  de  jure,  which  good  intentions  are  unavailing 
to  repel." 

In  the  case  of  Greenlaw  v.  King,  3  Beav.,  p.  61,  Lord  Eldon 
says: 

'^  If  a  trustee  can  buy  in  an  honest  case,  he  may  in  a  case  having 
that  appearance,  but  which,  from  the  infirmity  of  human  testimony, 
may  be  grossly  otherwise.  The  impossibility  of  detecting  the  con- 
duct of  parties  placed  in  such  situations,  is  the  reason  which  im- 
poses upon  the  Court  a  necessity,  which  I  believe  has  always  been 
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acted  on,  of  saying  that  ench  transactions  shall  not  stand  at  all. 
Yon  have  not  the  means  of  finding  out  all  the  modes  in  which 
advantage  can  be  taken,  and,  therefore,  it  is  safer,  and  the  interests 
of  society  require  that  yon  shonld  forbid  snch  transactions  al- 
together." 

Also,  in  ex  parte  James,  8  Vesey,  p.  344. 

^^  This  doctrine  as  to  purchases  by  trustee,  assignees,  and  persons 
haying  a  confidential  character,  stands  much  more  upon  general 
principle  than  upon  the  circumstances  of  any  individual  case.  It 
rests  upon  this,  that  the  purchase  is  not  permitted  in  any  case, 
however  honest  the  circumstances ;  the  general  interests  of  justice 
requiring  it  to  \^e  destroyed  in  every  instance,  as  no  Court  is  equal 
to  the  examination  and  ascertainment  of  the  truth  in  much  the 
greater  number  of  cases." 

In  Gillet  v.  Peppercome,  3  Beav.  84,  it  is  said : 

"  It  is  not  necessary  to  show  that  fraud  was  intended,  or  that 
loss  afterwards  took  place  in  consequence  of  these  transactions, 
because  the  defendant,  though  he  might  have  entertained  no  in- 
tention whatever  of  fraud,  was  placed  in  such  a  situation  of  trust 
with  regard  to  the  plaintiff,  that  the  transaction  cannot,  in  the  con- 
templation of  this  Court,  be  considered  valid." 

We  might  multiply  authorities  upon  this  point,  but  these  are 
sufficient  to  show  how  stringently  the  rule  has  always  been  applied, 
and  that  under  no  circumstances  should  it  be  departed  from. 

It  was  intimated,  that  although  this  rule  was  so  stringent  as  to 
purchases  and  sales,  yet  that  it  was  not  applied  with  the  same 
rigor  to  other  contracts.  I  have  failed  to  find  any  foundation  for 
this  distinction  either  upon  principle  or  authority.  It  may  be  true 
that  most  of  the  adjudicated  cases  have  arisen  in  reference  to  pur- 
chases and  sales,  but  no  distinction  has  been  made  by  any  court 
between  contracts  of  this  nature  and  any  others  which  were  tainted 
with  the  same  infirmity.  There  is  no  reason  for  any  such  limita- 
tion, and  I  do  not  find  that  it  has  ever  been  attempted  to  be  en- 
forced. 

In  the  case  of  the  Aberdeen  Ry.  Co.  v.  Blaikie  Brothers,  1 
Macqueen,  the  same  point  was  suggested,  and  the  Court  say  upon 
this  point : 

"  It  is  true  that  the  questions  have  generally  arisen  on  agree- 
ments for  purchase  or  lease  of  land,  and  not  as  here  on  a  contract 
of  a  mercantile  character.  But  that  can  make  no  difference  in 
principle.  The  inability  to  contract  depends,  not  on  the  subject- 
matter  of  the  agreement,  but  on  the  fiduciary  character  of  the  con- 
tracting party,  and  I  cannot  entertain  a  doubt  of  its  being  applica- 
ble to  tne  case  of  a  party  who  is  acting  as  manager  of  a  mercantile 
or  trading  business  for  the  benefit  of  others,  no  less  than  to  that  oi 
an  agent  or  trustee  employed  in  selling  or  letting  land." 

But  it  is  urged  that  this  incapacity  does  not  apply  to  the  direc- 
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tors  of  a  corporation.  That  the  director  of  a  corporation  may  con- 
tract with  hiB  corporation,  and  such  contracts  wiil  be  held  valid  if 
such  contract  is  snown  to  be  just  and  fair,  because  a  director  of  a 
corporation  is  not  the  agent  or  tmstee  in  the  ordinary  sense.  He 
is  not  a  trustee  of  the  shareholders  but  a  trustee  of  the  corporation ; 
and  in  support  of  this  proposition  attention  is  called  to  the  Ian- 
uage  used  in  the  case  oi  Duncomb  v.  The  Kew  York,  Housatonic 
Noi-them  R.  R.  Co.,  84  K  T.,  p.  198.  The  Court  say : 
^^  Whether  a  director  of  a  corporation  is  to-be  called  a  trustee  or 
not,  in  the  strict  sense,  there  can  be  no  doubt  that  his  character  is 
fiduciary.    The  doctrine  is,  in  equity,  that  confidence  shall  not  be 

abused  by  the  party  in  whom  it  is  reposed." 

«  «  «  *  *  *  « 

^^But  the  rule  was  adopted  to  secure  justice  and  not  to  work  in- 
justice ;  to  prevent  wrong,  not  to  substitute  one  wrong  for 
another ;  and  hence  have  arisen  limitations  upon  its  operation,  in- 
tended to  guard  it  against  evil  results  as  inequitable  as  those  it  was 
designed  to  prevent." 

Tnis  language  must  be  interpreted,  having  in  view  the  facts  of 
the  case  under  consideration,  and  what  wrong  it  was  proposed  to 
commit  under  the  alleged  forms  of  law.  The  Court  was  speaking 
in  reference  to  a  claim  made  by  the  defendants  of  its  right  to  keep 
the  money  loaned  by  the  director  to  the  corporation,  and  to  avoid 
the  security  given  for  its  repayment.  The  Court  adds,  "Thus, 
the  beneficiary  may  avoid  the  act  of  the  trustee,  but  cannot  do  so 
without  restoring  what  he  has  received,"  and  applied  the  rule,  that 
before  it  could  repudiate  its  conti*act  of  security,  it  must  return 
that  which  it  had  received. 

Reference  is  fuither  made  to  the  language  used  in  Angell  & 
Ames  on  Corporations,  sec.  233,  which  is  as  follows : 

"  By  the  common  law,  and  by  the  Civil  Code,  too,  as  a  corpora- 
tion aggregate  may  contract  with  persons  who  are  not  members,  so 
it  may  contract  with  persons  who  are  members  of  it ;  and  the  con- 
tract is  not  on  this  account  invalid ;  a  member  of  a  corporation 
contracting  with  it  being  regarded,  as  to  that  contract,  a  stranger. 
Hence,  a  vote  of  the  corporation  affecting  a  contract  between  it 
and  a  member  cannot  bind  the  member  without  his  assent  to  it. 
And  though  the  member  of  the  corporation  be  also  one  of  the 
trustees  of  the  corporation,  it  would  seem  that  this  would  not  in- 
capacitate him  from  contracting  with  it;  but  he  may  recover 
against  the  corporation  for  his  services  rendered  under  a  contract 
with  the  other  trustees,  in  a  case  wh^re  there  is  no  evidence  of  such 

gross  partiality  in  the  contract  as  amounts  to  fraud.  And  where 
le  members  of  three  distinct  corporations  were  the  same,  yet,  in 
the  Proprietors  of  the  Canal  Bridge  v,  Gordon,  it  was  held  by  the 
Supreme  Court  of  Massachusetts,  that  contracts  between  the  several 
corporations  were  valid,  and  might  even  be  implied  from  corporate 
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acts.  The  banking  associations  of  New  York,  under  the  general 
bank  law  of  1838,  ai'e  to  be  regarded  for  this  purpose  as  bodies 
corporate  ;  and  hence,  in  a  suit  at  law  by  such  an  association  against 
one  of  its  membei's  for  debt,  the  fact  of  meiubei-ship  presents  no 
objection  to  recovery." 

And  also  the  case  of  Jackson  v.  The  New  York  Central  R.  R. 
Co.,  2  T.  &  C.  653,  and  aflSrmed  in  the  Court  of  Appeals  upon  the 
opinion  of  the  Court  below,  58  N.  Y.  623,  in  which  a  director  was 
allowed  to  recover  from  the  coi'poration  for  the  value  of  certain 
professional  services  outside  of  and  beyond  those  pertaining  to  his 
office,  rendered  to  the  corporation  of  which  he  was  a  director. 
This  latter  case  ma^  be  sustained  upon  the  ground  that  as  the  cor- 
poration had  received  the  services  of  this  director,  had  availed 
themselves  of  them,  and  could  not  restore,  it  was  bound  to  pay 
their  value.  No  such  ground  is  mentioned  in  the  opinion  of  the 
learned  Court  which  decided  this  case,  but  there  is  no  statement  of 
the  principle  upon  which  the  right  to  a  recoveiy  rests,  and  the 
judgment  of  the  Court  was  founded  probably  entirely  upon  the 
concession  of  counsel.  It  is  true  that  tne  Court  sav  that  the  au- 
thorities are  quite  clear  upon  the  subject ;  but  in  those  cited,  no 
such  question  was  involved,  except  in  the  case  of  Chandler  v. 
Monmouth  Bank,  1  Green,  N.  J.  255,  which  asserts  the  law,  but 
does  not  define  in  any  way  upon  what  principle  it  is  founded. 
The  view  that  a  contract  between  a  director  and  his  corporation  is 
voidable  absolutely,  is  distinctly  held  in  the  case  of  Cumberland 
Coal  Company  v.  Sherman,  30  Bark.  563,  where  the  Court  says : 
"  The  cases  relating  to  the  dealings  of  an  agent  or  trustee  with  the 
property  in  reference  to  which  his  agency  or  trust  exists,  may  be 
arranged  into  two  classes.  First — Cases  in  which  a  trustee  buys  or 
contracts  with  himself,  or  several  trustees  of  which  he  is  one,  or  a 
board  of  trustees,  of  which  he  is  one ;  and  it  will  be  seen  by  ref- 
erence to  the  authorities  hereinafter  cited,  that  the  incapacity  to 
purchase,  applies  to  all  these  cases.  Second — Cases  in  which  a 
trustee  buys  or  contracts  with  his  cestui  que  trust,  who  is  sui  juris, 
and  is  competent  to  deal  independently  of  the  trustees  in  respect 
to  the  trust  estate. 

"  As  to  the  first  class  of  cases,  the  purchase  or  contract  is  voida- 
ble at  the  option  of  the  cestui  que  trust,  without  reference  to  the 
fairness  or  unfairness  of  the  purchase  or  contract.  For  the  reasons 
before  given,  the  disqualification  of  the  party  purchasing  or  con- 
tracting is  a  conclusion  of  law,  and  is  absolute.'* 

Some  confusion  seems  to  have  arisen  in  the  enunciation  of  the 
principle  under  discussion,  because  of  a  failure  to  distinguish  be- 
tween the  two  classes  of  cases.  The  disability  as  to  dealings  be- 
tween trustee  and  cestui  que  trust  being  absolute,  while  that  in  re- 
spect to  dealings  between  attorney  and  client  is  less  strict.  Story, 
in  his  Equity  Jurisprudence,  section  311,  says:  ^^In  this  respect 
15A.  &£.  R.  Cas. 
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tliere  is  said  to  be  a  distinction  between  the  case  of  an  attorney  and 
client,  and  that  of  a  trustee  and  cestui  que  trust.  In  the  former, 
if  the  attorney,  retaining  his  connection,  contracts  with  his  client, 
he  is  subject  to  the  onus  of  proving  that  no  advantage  has  been 
taken  of  the  situation  of  the  latter.  But  in  the  case  of  a  trustee, 
it  is  not  sui&cient  to  show  that  no  advantage  has  been  taken,  but 
the  cestui  que  trust  may  set  aside  the  transaction  at  his  own  option." 
The  ground  upon  which  the  decision  of  the  case  of  Jackson  v. 
The  New  York  Central  R.  R.  Co.,  supra,  may  well  have  proceeded 
is  well  stated  in  the  opinion  in  the  case  of  &ardner  v.  feutler,  30 
N.  J.  Eq.  702,  where  it  is  said :  "  The  rule  is,  that  the  trustee 
cannot  fortify  himself  by  a  contract  which  he  makes  with  himself, 
or  for  his  own  interest  and  set  it  up,  either  at  law  or  in*  equity,  as 
a  valid  obligation.  It  is  of  no  binaing  force  as  a  contract,  and  the 
cestui  que  trust  may  repudiate  it  at  will.  The  agreements,  thei^e- 
f  ore,  which  the  directors  made  with  themselves,  must  be  pronounced 
to  be  ill^al,  and  can  furnish  no  support  to  their  defense  as  con- 
tracts. But  while  the  express  undertaking  is  withoul  legal  force, 
the  directors  of  a  company  have  a  right  to  serve  it  in  the  capacity 
of  oflBcers,  agents  or  employees,  and  for  such  services  the  law  will 
enable  them  to  recover  a  just  and  reasonable  compensation.  The 
law  restrains  them  from  making  a  contract  where  their  own  gain 
intervenes  between  their  exercise  of  judgment  and  their  duty  as 
trustees,  but  it  does  not  operate  to  deprive  the  company  of  the  ser- 
vice of  those  who,  in  many  cases,  may  alone  possess  the  skill  re- 
quisite to  the  successful  management  and  conduct  of  the  corporate 
business,  and  who  may  have  the  chiefest  interest  in  its  prosperity. 
Stockholders,  because  they  are  directors,  are  not  compelled  to  com- 
mit the  success  of  their  company  to  strangers,  or  else  render  their 
own  services  gratuitously.  JSTo  claim  which  they  may  make  against 
their  company  can  acquire  any  support  or  vahdity  from  the  fact 
that  they  have  expressly  sanctioned  it ;  it  must  rest  exclusively  upon 
its  fairness  and  justice,  and  be  enforced  upon  the  quantum  meruit. 
That  such  is  the  full  scope  and  effect  of  the  rule,  and  the  extent  to 
which  the  transaction  is  annulled,  will  be  found  by  an  examination 
of  the  cases." 

"The  same  principle  must  apply,  whether  it  is  property  con- 
veyed or  services  rendered  to  the  company.  The  cupidity  and 
avarice  of  the  trustee  is  guarded  against  by  giving  the  cestui  que 
trust  the  right  to  repudiate  the  contract  at  all  times,  where  it  is 
executorv,  and  to  allow  simply  a  just  remuneration,  without  refer- 
ence to  the  contract  price  where  it  is  executed.  The  trustee  thus 
derives  no  advantage  from  his  breach  of  duty,  and  the  company 
can  suffer  no  detriment  from  his  service  in  their  behalf." 

In  the  case  of  Thomas  v.  The  Brownville,  Fort  Kearney  &  Pa- 
cific B.  B.  Co.  et  al.,  decided  in  the  Supreme  Court  of  the  United 
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States  in  October  last,  the  right  to  recover  upon  a  quantum  meruit 
for  services  rendered  and  materials  furnished  under  a  voidable 
contract,  is  distinctly  enunciated.  The  Court  say :  "  But  we  are 
asked  to  reverse  the  decree  so  far  as  to  permit  the  trustee  in  this 
case  to  recover  such  a  sum  as  the  Construction  Co.  actually  earned 
in  building  the  road.  The  matter  was  referred  to  a  master, 
who,  on  this  hypothesis,  reported  that  the  contractors  had  done 
work  for  the  railroad  company,  which  it  had  accepted  to  the  value 
of  $205,947.66,  bevond  what  they  had  received  payment  for,  ex- 
cept as  it  was  paid  bv  these  bonds.  He  also  reported  that  this 
work  was  of  that  much  advantage  to  the  company,  and  its  valne  or 
cost  is  estimated  on  a  quantum  meruit,  without  regard  to  the  prices 
fixed  by  the  contract. 

"  We  are  of  the  opinion  that  the  appellant's  view  of  this  part  of 
the  transaction  is  sound. 

"  The  bonds  and  mortgage  in  the  hands  of  the  trustee  were  issued 
in  payment  for  this  work.  To  the  extent  of  $205,947.66,  the  con- 
sideration is  good,  and  no  sound  principle  is  seen  on  which  they 
cannot  to  that  extent  be  enforced.  To  tnis  extent  they  do  not  rest 
on  the  original  contract,  but  on  work,  labor  and  material  actually 
furnished  to  the  company  and  received  by  it.  These  services  and 
materials  are  not  estimated  by  the  prices  named  in  the  contract,  but 
by  their  real  value  to  the  company." 

In  the  case  of  Wardell  v.  The  Union  Pacific  R.  R.  Co.,  103  U. 
S.  R.  659,  the  incapacity  of  a  director  to  contract  with  the  company 
is  recognized,  and  also  nis  right  to  recover  for  services  and  mate- 
rials upon  a  quantum  meruit. 

The  language  used  in  the  above  section  quoted  from  Angell  & 
Ames  on  Corporations  is  certainly  broad  enough  to  cover  the  prop- 
osition in  question  ;  but  I  have  examined,  with  care,  the  authorities 
cited  to  sustain  the  broad  language  of  the  text,  and  none  go  so  far 
as  to  hold  that  a  corporation  may  contract  with  one  of  its  directoi's, 
or  that  two  corporations,  having  common  directors,  may  contract 
with  each  other. 

In  the  case  of  the  Proprietors  of  the  Canal  Bridge  v,  Gordon,  1 
Pick.  297,  which  is  the  authority  cited,  the  question  decided  was 
that  a  contract  might  be  implied  from  corporate  acts  and  nothing 
more.  But  in  any  event  the  contrary  rule  seems  to  be  clearly  es^ 
tablished  by  the  decisions  of  this  State,  founded  upon  the  rule  as 
laid  down  in  the  English  courts,  and  the  United  States  Supreme 
Court. 

In  the  case  of  Hoyle  v.  Plattsburg  &  Montreal  R.  R.  Co.,  54  N. 
Y.  828,  it  was  held,  that  the  oflSce  of  director  of  a  railroad  company 
is  fiduciary  in  its  character,  and,  as  a  consequence,  he  is  incapaci- 
tated from  dealing  in  his  own  behalf  in  respect  to  the  corporate 
property  or  in  respect  to  any  matter  involving  his  powers  and  duties 
as  such  director :  that  this  incapacity  is  not  limited  to  the  particular 
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times  when  he  is  acting  as  director,  but  continues  during  the  period 
of  his  directorship,  ana  that  therefore,  a  director  (considering  that 
relationship  only)  cannot  become  purchaser  of  the  property  of  the 
corporation  upon  a  sale  under  an  execution  against  it,  except  sub- 
ject to  the  right  to  disaffirm  and  demand  a  resale.  Actual  fraud 
or  actual  advantage  in  such  case  need  not  be  shown. 

The  foregoing  rule  is  approved  in  the  case  of  Duncomb  v.  The 
New  York,  Housatonic  &  Northern  R.  R.  Co.,  84  N.  Y.,  p.  190, 
above  referred  to.  The  Court  uses  the  following  language :  "  It  is 
not  intended  to  deny,  or  question,  the  rule  that  whether  a  director 
of  a  corporation  is  to  be  called  a  trustee,  or  not,  in  a  strict  sense, 
there  can  be  no  doubt  that  his  character  is  fiduciary,  being  intrusted 
by  others  with  powers  which  are  to  be  exercised  for  the  common 
and  general  interests  of  the  corporation,  and  not  for  his  own  pri- 
vate interests,  and  that  he  falls,  therefore,  within  the  doctrine  by 
which  equity  requires  that  confidence  shall  not  be  abused  by  the 
party  in  whom  it  is  reposed,  and  which  it  enforces  by  imposing  a 
disability,  either  partial  or  complete,  upon  the  party  intrusted  to 
deal,  on  his  own  behalf.  Hoyle  v.  Plattsburgh  ofc  Montreal  R.  R. 
Co.,  54  N.  Y.  328  ;  Gardner  v.  Ogden,  22  Id.  327 ;  Twin  Lock  Oil 
Co.  V.  Marbury,  1  Otto,  587 ;  Smith  v.  Lansing,  22  N.  Y.  531 ;  Ab- 
erdeen  Ry.  Co.  v,  Blaikie,  1  Macq.  461. 

Nor  is  it  at  all  questioned  that,  in  such  cases,  the  right  of  the 
beneficiary,  or  those  claiming  through  him,  to  avoidance,  does  not 
depend  upon  the  question  whether  the  trustee  in  fact  has  acted 
fraudulently,  or  in  good  faith  and  honestly,  but  is  founded  upon 
the  known  weakness  of  human  nature,  and  the  peril  of  pennittin^ 
any  sort  of  collision  between  the  personal  interests  of  the  individual 
and  his  duties  in  his  fiduciary  character." 

In  the  case  of  Barnes  v.  Brown,  80  N.  Y.  535,  the  question  as  to 
the  inability  of  a  director  to  contract  with  his  corporation,  was 
distinctively  presented,  and  it  was  claimed  in  that  case  that  the  dis- 
ability went  so  far  that  an  assignment  of  an  interest  in  a  contract 
made  to  an  independent  party  was  absolutely  void,  and  that  such 
director  could  not  transfer  any  title  by  a  subsequent  assignment. 
The  Court  say,  referring  to  this  point :  "  We  must  assume,  there- 
fore, here,  that  it  was,  when  made,  a  legal  contract,  such  as  the 
corporators  could  make.  It  is  claimed  however,  that  the  assign- 
ment of  the  interest  in  that  contract  to  the  plaintiff  while  he  was  a 
director  was  void  as  being  contrary  to  public  policy.  It  is  time 
that  the  plaintiff,  while  acting  as  director  of  the  corporation,  held 
a  fiduciary  relation  to  it.  He  was  a  trustee  of  the  corporation  and 
was  under  the  same  disability  which  attaches  to  all  trustees  in  deal- 
ing with  trust  property,  and  in  transacting  the  business  pertaining 
to  the  trust.  He  could  not  act  as  trustee  and  for  himself  at  the 
same  time,  and  he  would  not  be  permitted  to  make  a  profit  to  him- 
self in  his  dealings  Mrith  the  corporation.    It  is  against  public  poli- 
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cy  to  allow  persons  occupying  fiduciary  relations  to  be  placed  in 
such  positions  as  that  there  will  be  constant  danger  of  a  betrayal  of 
tmst  by  the  vigorous  operation  of  selfish  motives.  The  rules  upon 
this  subject  are  illustrated  in  many  cases,  but  few  of  which  are  here 
cited.  Kisley  v.  Indianapolis  B.  &  W.  R  R.  Co.,  62  K  T.  240 ; 
Butts  V.  Wood,  37  Id.  317 ;  Stewart  v.  The  Lehigh  Valley  E.  R. 
Co.,  9  Yroom,  506  ;  Gardner  v.  Butler,  30  N.  J.  Eq.  703 ;  Foster 
V.  The  Oxford  W.  &  W.  Ry.  Co.,  14  Eng.  I.,  and  Eq.  306 ;  Aber- 
deen Ry.  Co.  V,  Blaikie,  1  Macqueen  H.  L.  461. 

"  The  assignment  of  a  portion  of  the  Byrne  contract  to  the  plain- 
tiff did  not  render  that  contract  void.  There  was  nothing  done 
under  the  contract.  If  the  plaintiff  had  attempted  to  do  anything 
under  it,  so  that  his  interest  under  it  might  come  in  conflict  with 
his  duty  as  trustee,  then  the  principle  of  the  above  cases  could  have 
been  invoked  against  him.  The  corporation  could  have  permitted 
him  and  Byrne  to  perform  the  contract  and  then  could  make  him 
account  to  it  for  all  the  profits  he  made  by  such  performance.  If 
he  had  attempted  to  perform  the  conti*act  while  he  was  director, 
the  shareholders  could  probably  have  intervened,  by  some  suit  in 
equity  adapted  to  the  nature  of  the  case,  to  nullify  the  contract  as 
to  him,  or  to  restrain  him  from  the  performance  tnereof ,  or  to  com- 
pel him  to  elect  to  resign  his  office  of  director  or  to  give  up  the 
contract.  In  any  view  of  the  case,  the  assignment  to  him  was  not 
absolutely  void ;  it  was  at  most  voidable  at  the  election  of  the  cor- 
poration or  its  stockholders.  Besides,  the  assignment  to  him  did 
not  destroy  the  Byrne  contract,  and  before  he  attempted  with  Byrne 
to  perform  it,  and  before  any  objection  was  made  by  the  corpora- 
tion or  any  of  its  stockholders  to  Disconnection  with  it,  he  assigned, 
as  he  was  perfectly  competent  to  do,  all  his  interest  therein  to  Brown 
and  Seligman,  who  were  perfectly  competent  to  take." 

In  Aberdeen  Ry.  Co.  v.  Blaikie  Bros.,  1  Macq.  461,  which  is 
the  leading  case  in  England  upon  this  point,  the  question  was  as  to 
the  validity  of  a  contract  made  by  the  plaintiff  witn  the  defendants, 
a  firm,  one  of  whose  members  was  a  director  in  the  railway  com- 
pany ;  and  the  Court  say : 

"  The  directors  are  a  body  to  whom  is  delegated  the  duty  of 
managing  the  general  affairs  of  the  company.  A  corporate  body 
can  only  act  by  agents,  and  it  is,  of  course,  the  duty  of  those  agents 
so  t6  act  as  best  to  promote  the  interests  of  the  corporation,  whose 
affairs  they  are  conducting.  Such  agents  have  duties  to  discharge 
of  a  fiduciary  nature  towards  their  principal,  and  it  is  a  rule  of  uni- 
versal application,  that  no  one  having  sucn  duties  to  discharge  shall 
be  allowed  to  enter  into  engagements,  in  which  he  has  or  can  have 
a  personal  interest  conflicting,  or  which  possibly  may  conflict  with 
the  interests  of  those  whom  \\e  is  bound  to  protect." 

"  So  strictly  is  this  principle  adhered  to,  that  no  question  is  al- 
lowed to  be  raised  as  to  the  fairness  or  unfairness  of  a  contract  so 
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entered  into.  It  obvionsly  is,  or  may  be,  imposaible  to  demonstrate 
how  far,  in  any  particubu'  case,  the  terms  of  snch  a  contract  have 
been  the  best,  for  the  interests  of  the  cestni  que  trust,  which  it  was 
impossible  to  obtain. 

^'  It  may  sometimes  happen  that  the  terms  on  which  a  trustee 
^as  dealt  or  attempted  to  deal  with  the  estate  or  interests  of  those 
for  whom  he  is  a  trustee,  have  been  as  good  as  could  be  obtained 
from  any  other  person ;  they  may  even  at  the  time  have  been 
better. 

^^But  still  so  inflexible  is  the  rule  that  no  inquiry  on  that  sub- 
ject is  permitted.  The  En£:lish  authorities  on  this  subject  are 
iumerons  and  unifonn."        ^  "' 

The  decision  in  this  case,  seems  to  me  to  have  been  based  upon 
principle  and  not  upon  the  85th,  86th,  and  87th  sections  of  the 
Act  of  8  and  9  Vic.  ch.  16,  which  provided  that  "  No  person 
interested  in  any  contract  with  the  company  shall  be  capable  of 
bein^  a  director,  and  no  director  shall  be  capable  of  being  inter- 
ested in  any  contract  with  the  company  during  the  time  he  shsdl 
be  director,"  and  that  "  if  any  director  at  any  time  subsequent  to 
his  election  be  directly  or  indirectly  concerned  in  any  contract  with 
the  company  then  the  office  of  such  director  shall  become  vacant 
and  he  shall  cease  from  voting  or  acting  as  director;"  and  that  ^^no  ' 
person  being  a  shareholder  or  member  of  any  incorporated  joint 
stock  Company  shall  be  disqualilied  or  prevented  from  acting  as  a 
director  by  reason  of  any  contract  entered  into  between  such  joint 
stock  company  and  the  company  incorporated  by  the  special  act ; 
but  no  such  director  being  a  shareholaer  or  member  of  any  such 
joint  company  shall  vote  on  any  question  as  to  any  contract  vnth 
such  joint  stock  company."  In  the  case  of  Foster  v.  Oxford,  etc., 
By.  Co.,  13  Common  Bench  R.  200,  this  act  was  construed  as 
imposing  at  law  the  penalties  prescribed  in  the  act,  viz.:  the  loss 
of  his  omce  by  any  director  becoming  or  being  interested  in  any 
contract  with  the  corporation  during  his  term  of  office.  The  con- 
tracts being  valid,  no  greater  penalty  could  be  imposed  by  a  law 
court  than  was  provided  by  the  act. 

In  the  case  of  the  Aberdeen  By.  Co.  v.  Blaikie  Bros.,  supra,  this 
case  is  referred  to,  and  the  decision  is  sustained  upon  the  ground 
that  at  law  the  contract  was  valid,  while  in  equity  it  was  voidable. 
The  Lord  Chancellor  says:  "The  statute,  i.e.,  the  Company^s 
Clauses  Act,  it  was  argued,  has  implied,  if  not  expressly  recognized 
the  validity  of  the  contract,  by  enacting  that  its  effect  shall  be  to 
remove  the  director  from  his  office,  indicating  thereby  that  a  bind- 
ing obligation  would  have  been  created  which  would  render  the 
longer  tenure  of  the  office  of  director  inexpedient,  and  reference 
was  made  to  the  case  of  Foster  v.  The  Oxford,  Western  and  Wolv- 
erhampton By.  Co.  This  was  an  action  for  breach  of  a  contract 
under  seal  whereby  the  defendants  covenanted  with  the  plaintiffs 
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to  purchase  for  them  a  quantity  of  iron.  The  defendants  pleaded 
that  at  the  time  of  the  contract  one  of  the  plaintiffs  was  a  director 
of  their  company,  and  to  this  plea  there  Was  a  general  demurrer. 
That  such  a  contract  would  in  this  country  be  good  at  common 
law,  is  certain.  The  rule  which  we  have  been  discussing  is  a  mere 
equitable  rule,  and  therefore  all  that  the  Couit  of  Common  Pleas 
had  to  consider  was  how  far  the  contract  was  affected  by  the  statute. 
The  decision  was  that  the  statute  left  the  contract  untouched  and 
that  its  operation  was  only  to  remove  the  director  from  his  office. 
The  85th  and  86th  sections  of  the  English  statute,  8  and  9  Yic.  ch. 
16,,  on  which  the  Court  proceeded,  are  in  the  same  words  as  the 
88th  and  89th  sections  of  the  Scotch  statute,  and  the  counsel  relied 
on  this  decision  as  being  strictly  applicable  to  the  acts  now  under 
appeal ;  but  there  is  a  clear  distinction  between  them.  In  Scot- 
land there  is  no  technical  division  of  law  and  equity ;  the  whole 
question,  equitable  as  well  as  legal,  was  before  the  Court  of  Ses- 
sions. AH  that  the  Court  of  Common  Pleas  decided  was  that  a 
contract  clearly  good  at  law,  was  not  made  void  by  an  enactment 
that  its  effect  should  be  to  deprive  one  of  the  contacting  parties 
of  an  office.  This  decision  will  not  help  the  respondents  unless 
they  can  go  further  and  show  that  the  statute  has  had  the  effect  of 
making  valid  a  contract  which  is  bad  on  general  principles,  that  is 
to  say,  principles  enforceable  here  only  in  equity  and  not  recognized 
in  our  courts  of  common  law." 

Lord  Brougham,  in  his  opinion  states :  "  I  also  concur  with  my 
noble  and  learned  friend  that  the  decision  in  the  case  of  Foster  v. 
The  Wolverhampton  Co.,  in  the  Court  of  Common  Pleas,  upon 
which  great  reliance  was  placed,  and  which  appears,  to  a  certain 
degree  at  least,  to  have  been  the  ruling  decision  in  the  Court  be- 
low, does  not  apply  to  this  case,  because  there  the  transaction  was 
past  all  doubt  valid  at  common  law,  though  not  in  equity.  But 
liad  the  Court  of  Common  Pleas  had  an  equitable  jurisdiction,  as 
well  as  a  common  law  jurisdiction,  the  anomaly  could  never  have 
happened  of  a  transaction  being  found  legal  and  valid  in  that  Court 
which  could  not  stand  an  examination  on  the  other  side  of  West- 
minster Hall," 

The  language  used  by  the  Court  in  its  opinion  in  Twin  Lock  Oil 
Co.  V.  Marbury,  91  U.  S.  Sup.  Ct.  587,  seems,  certainly,  to  sustain 
the  views  of  the  learned  counsel  for  the  defendants  upon  this  point. 
The  Court  say:  "That  a  director  of  a  joint-stock  corporation  oc- 
cupies one  of  those  fiduciary  relations  where  his  dealings  with  the 
subject-matter  of  his  trust  or  agency,  and  with  the  beneficiary  or 
party  whose  interest  is  confided  to  his  care,  is  viewed  with  jealousy 
by  the  courts,  is  a  doctrine  founded  on  the  soundest  morality,  and 
which  has  received  the  clearest  recognition  in  this  court  and  in 
others.  Koehler  v.  Black  Kiver  Falls  Iron  Co.,  2  Black.  715 ; 
Drury  v.  Cross,  7  Wall.  299 ;  Luxemberg  K.  R,  Co.  v,  Maquay, 
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25  Beav.  586 ;  The  Cnmberland  Co.  v.  Sherman,  30  Barb.  553;  16 
id.  456.  The  general  doctrine,  however,  in  regard  to  contracts  of 
this  class,  is,  not  that  they  are  absolntely  void,  bat  that  they  are 
voidable  at  the  election  of  the  party  whose  interest  has  been  so  rep- 
resented by  the  party  claiming  nnder  it.  We  say,  this  is  the  gen- 
eral mle ;  for  there  may  be  cases  where  such  contracts  wonld  be 
void  ab  initio ;  as  when  an  agent  to  sell  buys  of  himself  and  by  his 
power  of  attorney  conveys  to  himself  that  which  he  was  authorized 
to  sell.  But,  even  here,  acts  which  amount  to  a  ratification  by  the 
principal  may  validate  the  sale. 

''  The  present  case  is  not  one  of  that  class.  While  it  is  true  that 
the  defendant,  as  a  director  of  the  coi*poration,  was  bound  by  all 
those  rules  of  conscientious  fairness  which  courts  of  equity  have 
imposed  as  the  guides  for  dealing  in  such  cases,  it  cannot  be  main- 
tained that  any  rule  forbids  one  director  among  several  from  loan- 
ing money  to  the  corporation  when  the  money  is  needed,  and  the 
transaction  is  open,  and  otherwise  free  from  blame.  No  adjudged 
case  has  gone  so  far  as  this.  Such  a  doctrine,  while  it  would  afford 
little  protection  to  the  corpoi-ation  against  actual  fraud  or  oppres- 
sion, would  deprive  it  of  the  aid  of  those  most  interested  in 
giving  aid  judiciously,  and  best  qualified  to  judge  of  the  necessity 
of  that  aid,  and  of  the  extent  to  which  it  may  safely  be  given. 

There  are  in  such  a  transaction  thi'ee  distinct  parties  whose  in- 
terest is  affected  by  it,  namely,  the  lender,  the  corporation,  and  the 
stockholders  of  the  corporation. 

"  The  directors  are  tne  officers  or  agents  of  the  corporation  and 
represent  the  interests  of  that  abstract  legal  entity,  and  of  those 
who  own  the  shares  of  its  stocks.  One  of  the  objects  of  ci'eating 
a  corporation  by  law  is  to  enable  it  to  make  contracts,  and  these 
contracts  niay  be  made  with  its  stockholders  as  well  as  with  others. 
In  some  classes  of  corporations,  as  in  mutual  insurai^ce  companies, 
the  main  object  of  the  act  of  incorporation  is  to  enable  the  com- 
pany to  mal^  contracts  with  its  stoctholders,  or  with  persons  who 
become  stockholders  by  the  very  act  of  making  the  contract  of  in- 
surance. It  is  very  true  that  as  a  stockholder  in  making  a  contract 
of  any  kind  with  the  corporation  of  which  he  is  a  member,  is  in 
some  sense  dealing  with  a  creature  of  which  he  is  a  part,  and  holds 
a  common  interest  with  the  other  stockholders  who,  with  him,  con- 
stitute the  whole  of  that  artificial  entity,  he  is  properly  held  to  a 
largei*  measure  of  candor  and  good  faith  than  if  he  were  not  a 
stockholder.  So,  when  the  lender  is  a  director,  chare^ed,  with 
others,  with  the  control  and  management  of  the  affairs  of  the  cor- 
poration, representing  in  this  regard  the  aggregated  interest  of  all 
the  stockholders,  his  obligation,  if  he  becomes  a  party  to  a  contract 
with  the  company,  to  candor  and  fair  dealing,  is  increased  in  the 
precise  degree  that  his  representative  character  has  given  him 
power  and  control  derived  from  the  confidence  reposed  in  him  by 
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tbe  stockholders  who  appointed  him  their  agent.  If  he  should  be 
a  sole  director,  or  one  of  a  smaller  number  vested  with  certain 
powers^  this  obligation  would  be  still  stronger,  and  his  acts  subject 
to  more  severe  scrutiny,  and  their  validity  determined  bj  more 
rigid  principles  of  morality,  and  freedom  from  motives  of  selfish- 
ness. All  tnis  falls  far  short,  however,  of  holding  that  no  such  con- 
tract can  be  made  which  will  be  valid,  and  we  entertain  no  doubt 
that  the  defendant  in  this  case  conld  make  a  loan  of  money  to  the 
company,  and  as  we  have  already  said  that  the  evidence  shows  it 
to  have  been  an  honest  transaction  for  the  benefit  of  the  corpo- 
nition  and  its  shareholders,  both  in  the  rate  of  interest  and  in  the 
secnrity  taken,  we  think  it  was  valid  originally,  whether  liable  to 
be  avoided  afterwards  by  the  company  or  not.'^ 

But  I  think  that  a  careful  examination'  of  this  case  will  show 
that  the  learned  Court's  language  was  intended  to  show  that  such 
a  contract  was  not  absolutely  void,  so  as  not  under  any  circumstances 
to  afford  the  basis  for  f ature  action,  or  subsequent  rights.  The 
last  clause  of  the  language  above  quoted  seems  clearly  to  indicate 
this,  which  is:  ''We  think  it  was  valid  originally,  wnether  liable 
to  be  avoided  afterwards  by  the  company  or  not."  In  otiier 
words,  it  was  valid  at  law,  but  subject  to  avoidance  in  equity  by 
the  company,  if  such  right  was  exercised  within  a  reasonable  time, 
and  the  sale  in  that  case  was  upheld  expressly  upon  the  ground  of 
laches.  One  of  the  grounds  upon  which  it  was  sought  to  set  aside 
the  sale  was  because  of  certain  declarations  made  by  the  defendant 
that  he  only  designed  to  purchase  the  property  for  the  benefit  of 
all  or  a  part  of  the  shareholders,  and  the  Court  say :  ''  But  we  need 
not  decide  whether  any  of  these  declarations  raised  a  legal  obli^- 
tion  to  do  so  or  not,  nor  whether,  without  such  declarations,  tlie 
sale  and  deed  were  voidable  at  the  election  of  the  complainants,  a 
proposition  which  is  entitled  to  more  consideration,  resting  solely 
on  the  fiduciary  relations  of  the  defendant  to  the  plaintiffs  than  on 
the  evidence  in  this  case  of  the  declarations  referred  to ;  we  need 
not  decide  either  of  tliese  propositions,  because  plaintiff  comes  too 
late  witli  the  offer  to  avoid  the  sale." 

This  language  is  entirely  consistent  with  the  view  that  the  Court 
did  consider  such  contracts,  although  valid  at  law,  voidable  in 
equity  at  the  option  of  the  corporation,  and  the  decision  as  above 
statea  is  put  Distinctly  upon  the  ground  of  laches.  This  case, 
therefore,  decides  nothing  whatever  which  is  in  any  respect  in 
hostility  to  the  rule  as  laid  down  by  the  decisions  in  the  Courts  of 
our  own  State.  The  learaed  Court,  in  its  language  refemng  to 
the  fact  that  a  contract  to  repay  money  loaned  made  by  a  corpora- 
tion with  one  of  its  directora,  has  been  held  to  be  valid,  seems  to 
have  overlooked  the  fact,  that  in  any  event  such  a  contract  could 
not  be  repudiated  by  the  corpomtion  without  the  return  of  the 
money  received  by  it,  and,  therefore,  the  result  would  be  precisely 
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the  same  if  the  transaction  was  open  and  f i*ee  from  blame,  whether 
the  contract  was  held  to  be  voidaole  or  binding,  as  the  corporation 
conld  not  disaffirn  without  returning  the  money  loaned  to  it,  and 
this  seems  to  be  the  foundation  of  those  cases  holding  such  contracts 
valid. 

I  tliink,  therefore,  that  the  undoubted  rule  of  law  in  this  State 
is,  that  every  contract  entered  into  b^  a  director  with  his  corpora- 
tion may  be  avoided  by  the  corporation  within  a  reasonable  time, 
irrespective  of  the  merits  of  the  contract  itself. 

But  we  are  asked,  does  this  disability  extend  to  the  case  of  a 
conti-act  between  two  corporations,  some  of  whose  directors  hold 
that  office  in  each  corporation? 

I  can  see  no  difference  in  principle  between  the  case  of  a  director 
contracting  with  his  corporation  and  that  of  directors  of  one  cor- 
poration contmcting  witn  themselves  as  directors  of  another  cor- 
poration. The  evils  to  be  avoided  are  the  same ;  the  temptations 
to  a  breach  of  trust  are  the  same ;  the  want  of  independent  action 
exists,  and  the  divided  allegiance  is  just  as  apparent.  The  fact 
that  there  is  no  such  distinction  is  expressly  stated  in  the  case  of 
Wallace  v.  Long  Island  R.  R.  Co.,  12  Hun,  464.  The  Court  say : 
^^  The  rule  that  persons  acting  in  a  fiduciary  capacity,  shall  not, 
directly  or  indirectly,  make  any  profit  by  means  of  such  acts,  or 
be  interested  in  contracts  made  by  their  principals,  undoubtedly 
applies  to  directors  of  corporations.  It  is  a  valuable  principle, 
and  ought  not  to  be  impaii'ed  by  any  subtle  or  refined  distinctions. 
Still,  the  mere  fact  that  the  same  persons  were  dii^ctors  of  the 
corporation  which  made  the  lease,  and  of  that  which  took  it,  is  not 
of  itself  sufficient  to  avoid  the  contract  at  the  instance  of  one  or 
more  stockholders,  against  the  will  of  the  corporation.  That  fact 
alone  might  entitle  either  corporation  to  avoid  the  lease,  but  I 
apprehend  it  does  not  give  that  right  to  a  stockholder.^' 

The  principle  is  here  recognized  that  the  majority  of  the  share- 
holders may  ratify  a  lease  made  by  the  directors,  and  that  a  min- 
oritv  cannot  disamrm.  That,  therefore,  it  must  be  the  majority 
of  the  shareholders  acting  through  the  corporation  who  repudiate, 
and  no  shareholder  has  the  power  to  exercise  that  right  against  the 
will  of  the  majority. 

The  case  of  The  United  States  Rolling  Stock  Co.  v.  The  Atlan- 
tic &  Great  Western  R.  R.  Co.,  34  Ohio,  450,  is  relied  upon  by 
the  defendants'  counsel  as  conclusive  upon  this  point.  It  seems 
to  be  necessary  that  this  case  should  be  referred  to  at  length,  as  it 
is  claimed  to  decide ;  and  upon  a  cursory  examination  appears  to 
decide  much  more  than  was  intended  by  the  Court : 

"The  action  below  was  brought  by  the  plaintiff  against  the 
defendant,  to  recover  the  sum  of  $985,934.02,  most  of  which  sum 
was  a  balance  alleged  to  be  due  the  plaintiff  from  the  defendant 
for  the  use  of  the  rolling  stpck  furnished  by  the  lormer  to  the 
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latter  from  Febrnary,  1872,  to  December  10, 1874,  tinder  an  ex- 
press contract.  It  appears  from  the  record  that  the  plaintiff  was 
meorporated  under  the  laws  of  New  York,  on  the  81st  day  of 
October,  1871,  with  a  board  of  five  directors,  empowerd  to  manage 
its  affairs;  and  that  on  December  11,  1871,  the  defendant  was 
organized  as  a  consolidated  railroad  company  nnder  the  laws  of 
New  York,  Pennsylvania,  and  Ohio,  with  a  board  of  thirteen 
directors ;  that  at  the  date  of  the  organization  of  the  railroad  com- 

5 any  the  five  directors  of  the  Eolling  Stock  Co.,  George  B. 
[cClellan,  Samuel  L.  M.  Barlow,  James  B.  Hodgkins,  TVilliam 
Bntler  Duncan  and  Lawrence  Wells,  were  elected,  and  became  five 
of  the  thirteen  directors  of  the  railroad  company.  That  said  five 
persons  continued  to  be  the  sole  members  of  the  plaintiff's  board 
of  directors  and  five  of  the  thirteen  members  of  the  defendant's 
board  until  the  11th  day  of  December,  1873,  and  that  one  or  more 
of  said  directors  of  the  plaintiff  continued  to  be  dii*ectors  of  defend- 
ant until  the  termination  of  the  contract  on  which  suit  was  brought. 
%t  further  appears  that  on  November  6,  1871,  a  provisional  con- 
tract was  entered  into  by  James  McHenry,  purporting  to  act  for 
plaintiff,  and  Leonard  J.  Woodman,  purportmg  to  act  for  and  on 
behalf  of  the  executive  committee  of  the  Atlantic  &  Great  West- 
em  B.  R.  Co.,  by  the  tenns  of  which  the  plaintiff  agreed  to  supply 
to  the  defendant,  and  the  defendant  to  receive,  at  an  agreea 
monthly  rental  for  the  period  of  seven  years  from  January  1, 1872, 
the  rolling  stock  mentioned  in  a  schedule  thereto  annexed. 

^^  On  the  19th  day  of  July,  1872,  this  contract,  with  a  certain 
modification,  was  ratified  and  adopted,  by  the  plaintifiPs  board  of 
directors,  and  on  August  2,  1872,  was,  as  modified,  adopted  and 
confirmed  by  the  def  endants'«board  of  directors.  It  further  appears 
that  at  the  meeting  of  the  defendants'  board  at  which  said  contract 
was  ratified  and  confirmed,  only  ei^ht  of  the  thirteen  members 
were  present,  two  of  whom,  !M!cCleilan  and  Hodgkins,  were  the 
directors  of  the  plaintiff. 

^^  The  question  presented  by  the  record  arises  upon  the  exception 
to  the  charge  of  the  Court  upon  the  point  of  the  defendants'  right 
to  avoid  the  contract  upon  which  the  action  was  founded.  The 
rule  that  an  agent  or  trustee  in  matters  touching  his  agency  or  per- 
taining to  his  trust,  cannot  bind  the  principal  or  cestui  que  trust, 
without  his  consent,  by  a  contract  in  which  the  former  is  adversely 
interested,  rests  upon  a  very  satisfactory  foundation,  and  is  support- 
ed by  a  great  weight  of  authority.  Wade  v.  Pettibone,  11  Ohio, 
57 ;  Morrison  v,  Thompson,  L.  E.  9  Q.  B.  480 ;  1  Leading  Cases 
in  Eq.  210. 

"In  Story  on  A^ncy  sec.  210,  the  rule  is  said  to  be  founded 
'upon  the  plain  and  obvious  consideration  that  the  principal  bar- 

Sms,  in  the  employment,  for  the  exercise  of  the  disinterested  skill, 
ligence  and  zeal  of  the  agent  for  his  own  exclusive  benefit.    It 
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Ib  a  confidence  necessarily  reposed  in  the  agent,  that  he  will  act 
with  a  sole  re^d  to  the  interest  of  his  principal  as  far  as  he  law- 
fnllj  may.'  And  in  2  Kent's  Com.  618,  the  same  principle  is  as- 
serted and  in  the  following  language :  ^  An  agent  acting  as  such 
cannot  take  npon  himself  at  the  same  time  an  incompatible  duty. 
He  cannot  have  an  adverse  interest  or  employment.  He  cannot 
be  both  a  buyer  and  seller,  for  this  would  expose  his  fiduciary  trust 
to  abuse  and  fraud.'  In  Bennett  ex  parte,  10  Yes.  393,  Lord 
Eldon,  commenting  on  a  sale  of  the  trust  property  to  the  trustee, 
stated  the  reason  of  the  rule  denying  the  right  of  the  trustee  to  buy 
the  trust  property  to  be,  *  That  it  would  not  be  safe,  with  refer- 
ence to  the  administration  of  justice  in  the  general  affairs  of  the 
trust  that  a  trustee  should  be  permitted  to  purchase ;  for  human 
infirmity  will  in  a  very  few  instances,  permit  a  man  to  exert  a^inst 
himself  that  prudence  which  a  vendor  ought  to  exert  in  order  to 
sell  to  the  best  advantage,  and  which  a  purchaser  is  at  liberty  to 
exert  for  himself,  in  order  to  purchase  at  the  lowest  price.  The 
rule  which  prevents  the  agent  or  trustee  from  acting  for  himself 
in  a  matter  where  his  interest  would  conflict  with  his  duty,  also 
prevents  him  from  acting  for  another  whose  interest  is  adverse  to 
tbat  of  the  principal ;  and  in  all  cases  where,  without  the  assent  of 
the  principal,  the  agent  has  assumed  to  act  in  such  double  capacity, 
the  principal  may  void  the  transaction  at  his  election.  No  question 
of  its  fairness  or  unfairness  can  be  raised.  The  law  holds  it  con- 
structively fraudulent  and  voidable  at  the  election  of  the  principal.' 
Aberdeen  Ry.  Co.  v.  Blaikie,  1  Macqueen,  H.  L.  Cases,  461 ;  The 
York  Bldffs.  Co.  v.  Mackenzie,  3  Paton,  H.  L.  378 ;  Bispham's  Prin- 
ciples of  Eq.  106;  18  Ohio  St  182. 

'^  But  does  the  present  case  fall  withint  he  operation  of  this  prin- 
ciple ?  The  right  to  avoid  the  contract  because  the  a^nt  has  a 
personal  interest  in  its  subject-matter  adverse  to  that  oi  the  prin- 
cipal, or  has  assumed  an  incompatible  duty,  is  one  arising  in  equity 
for  the  principal's  protection.  He  may  avail  himself  of  the  right 
to  avoid  the  contract,  or  he  may  waive  it,  at  his  option.  That  the 
agent  may  represent  two  persons,  with  their  assent,  in  a  transaction 
relating  to  or  embracing  a  subject-matter  respecting  which  their 
interests  may  be  adverse  or  conflicting,  admits  of  no  doubt  In 
the  Adams  Mining  Co.  v.  Senter,  26  Michigan,  73,  upon  the 
question  how  far  the  double  agency  of  one  affected  his  relation  to 
his  employer  or  third  persons,  it  was  held  that  where  the  same  per- 
son is  made  the  agent  of  two  mining  corp)orationsinthe  same  vicin- 
ity, and  it  becomes  necessary  for  one  to  deal  with  the  other,  he 
must  be  presumed  to  have  the  same  power  to  act  for  both  that  he 
would  be  possessed  of  if  there  were  two  agents  acting  separately, 
and  may  dispose  of  the  property  in  the  same  way ;  and  sucn  double 
authority  would  dispense  with  such  formalities  as  could  not  be 
complied  with,  whei*e  one  man  acts  for  both  companies.    The 
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Conrty  in  announcing  its  opinion,  says :  '  The  authority  of  agents, 
where  no  law  is  violated,  is  as  large  as  their  employers  choose  to 
make  it.  There  are  multitudes  of  cases  where  the  same  person 
acts  under  power  from  different  principals  in  their  mutual  transac- 
tions. Every  survey  of  boundaries  by  a  surveyor  jointly  agreed 
upon  would  come  within  similar  dimculties.  There  can  be  no 
presumption  that  the  agent  of  two  parties  will  deal  unfairly  with 
either.' 

'*'  So,  where  the  subsequent  assent  is  given  to  the  acts  of 
the  agent  the  same  result  follows,  that  is,  if  the  principal  with 
fall  knowledge  of  all  the  facts  affecting  his  rights  ratifies  the  acts 
of  his  agent,  the  right  to  avoid  the  contract  or  transaction  is  gone." 

The  learned  Court  then  points  out  that  dissent  must  be  made 
within  a  reasonable  time,  and  that  a  principal  who  has  an  option  to 
avoid  or  stand  by  the  contract  of  his  agent,  is  not  permitted  to  wait 
the  issue  of  events  and  then  adopt  or  reject  the  contract  as  he  may 
think  most  for  his  interest,  and  that  an  acceptance  of  the  benefits 
of  a  transaction  imposes  the  obligation  to  assume  its  burdens  and 
operates  to  confirm  it  as  a  whole ;  but  that  if  the  contract  in  ques- 
tion was  absolutely  void  because  agents  in  common  of  the  two  cor- 
porations participated  in  making  it,  there  could  be  no  ratification  by 
acquiescence.  The  learned  Court  then  calls  attention  to  the  fact 
that  at  common  law  a  contract  between  two  corporations,  having 
common  directors,  made  by  their  respective  boards,  or  between  a 
corporation  and  an  individual  director,  or  a  firm  of  which  he  is  a 
member,  is  valid,  and  cites  the  cases  of  Foster  v.  The  Oxford,  etc., 
Ry.  Co.,  supra ;  Ernst  v.  Nichols,  6  H.  L.  Cases,  401 ;  and  Mur- 
ray's Exrs.  Case,  5  De  Gex,  NcNauffhten  &  Gordon  R  746.  This 
is  undoubtedly  the  rule  at  common  law,  but  it  is  equally  well  set- 
tled in  equitv  that  all  such  contracts  are  voidable  at  the  option  of 
the  corporation.  The  learned  Court  then  argues,  that  conceding 
the  contract  was  voidable  in  equity  at  the  election  of  the  company 
for  the  want  of  the  presence  at  that  meeting  of  a  quorum  of  direc- 
tors who  were  not  directors  of  the  plaintiff,  that  "  it  nevertheless 
appeared  that  the  board  was  composed  of  thirteen  persons,  a  clear 
majority  of  whom  were  affected  with  no  incapacity  to  «nct  for  the 
best  interests  of  the  company,  and  who  sustained  no  fiduciary  re- 
lation to  the  plaintiff  whatever.  This  majority  possessed  amply 
power  to  restrain  and  control  the  action  of  the  minority,  and  if  the 
contract  was  voidable  at  the  option  of  the  company,  it  had  full 
power  to  express  the  company's  election,  if  it  saw  fit  to  avoid  the 
contract.  The  fact  that  one  of  tlie  persons  composing  this  majority 
might  vote  with  those  who  were  members  of  both  boards,  and  there- 
by create  a  majority  in  favor  of  the  contract,  would  in  no  wise  af- 
fect the  validity  of  the  transaction,  nor  relieve  the  boai*d  from  the 
duty  to  move  in  the  matter,  if  they  desired  the  company's  escape 
from  liabilitv. 
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"  We  have  not,  upon  the  most  diligent  research,  been  able  to 
find  a  case  holding  a  contract  made  between  two  corporations  by 
their  respective  boards  of  directors  invalid,  or  voidable  at  the  elec- 
tion of  one  of  the  parties  thereto,  from  the  mere  circumstance  that 
a  minority  of  its  board  of  directors  are  also  directors  of  the  other 
company.  Nor  do  we  think  such  a  rule  ought  to  be  adopted. 
There  is  no  just  reason  where  a  quorum  of  directors,  sustaining  no 
relation  of  trust  or  duty  to  the  other  corporation  are  present,  par- 
ticipating in  the  action. of  the  board,  why  such  action  should  not 
be  binding  upon  the  company,  in  the  absence  of  such  fraud  as 
would  lead  a  court  of  equity  to  undo  or  set  aside  the  transaction. 
If  the  mere  fact  that  a  minority  of  one  board  are  members  of 
the  other  gives  the  company  an  option  to  avoid  the  contract,  with- 
out respect  to  its  fairness,  the  same  result  would  follow  where  such 
minority  consists  of  but  one  person,  and  notwithstanding  the  board 
might  consist  of  twenty  or  more.  In  our  judgment,  where  a  ma- 
jority of  the  board  are  not  adversely  interested  and  have  no  ad- 
verse employment,  the  right  to  avoid  the  contract  or  transaction 
does  not  exist  without  proof  of  fraud  or  unfairness ;  and  hence  the 
fact  that  five  of  the  defendants'  board  of  directors  were  members 
of  the  plaintifiTs  board,  whatever  may  have  been  its  effect  on  the 
defendants'  right  to  disaflSrm  or  repudiate  the  contract  if  exercised 
within  a  reasonable  time,  did  not  disable  the  defendant  from  sub- 
sequentlv  affiiming  the  contract  if  satisfied  with  its  terms,  or  reject- 
ing it,  if  not,  nor  did  it  relieve  it  from  the  duty  to  exercise  its 
election  to  avoid  or  rescind  within  a  reasonable  time,  if  not  willing 
to  abide  by  its  terms. 

^'  That  it  did  not  do  this,  nor  take  any  steps  towards  disafiirm- 
ance,  but  continued  to  act  under  it  for  nearly  two  years  and  a  half, 
receiving  the  rolling  stock  for  the  use  of  which  it  stipulated  and 
with  which  it  operated  its  road  for  the  whole  of  said  period,  mak- 
ing payments  for  such,  in  accordance  with  the  rate  fixed  by  the 
contract,  very  clearly  appears  from  the  admitted  facts." 

It  will  be  observed  that  no  question  as  to  a  minority  of  common 
directors  was  involved  in  that  case,  and  the  discussion  was  based 
entirely  upon  failure  to  repudiate  within  a  reasonable  time,  and  in 
the  discussion  of  the  minority  question  the  learned  Court  over- 
looked the  principle,  which  seems  to  me  to  be  well  established  by 
authority,  as  I  shall  attempt  to  show  hereafter,  that  the  corporation 
is  entitled  to  all  the  knowledge  and  skill  which  each  and  every 
director  can  bring  to  bear  upon  the  subject  before  the  directors  of 
such  corporation. 

The  Court  further  say,  that  "the  instruction  given  by  the 
Court  to  the  jurv  as  applied  to  the  undisputed  facts  was  therefore 
erroneous."  Why  ?  "  Because  the  jury  were  told  that  the  fact 
that  the  said  directors  of  the  plaintin  were  five  of  the  thirteen  di- 
rectors of  the  defendant,  with  the  further  fact  that  two  of  said  five 
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were  two  of  the  quomm  of  eight  directors  of  the  defendant  who 
confirmed  the  contract,  rendered  such  contract  in  law  invalid  and 
voidable  at  the  election  of  the  defendant,  irrespective  of  the  mo- 
tive of  the  directors  participating.  This  was  intended  and  under 
stood  to  mean  that  such  election  could  then  be  made,  notwithstand- 
ing the  admitted  facts,  constituting  in  law  a  complete  affirmance  of 
the  contract."  In  other  words,  although  the  contract  was  void- 
able  in  equity  for  the  reasons  given  in  the  instruction  above  stated, 
yet  it  not  having  been  repudiated  within  a  reasonable  time  that 
right  had  been  k>st.  And  all  that  was  decided  in  the  above  case 
was  that  such  a  contmct,  although  voidable  in  equity,  was  valid  at 
law,  and  unless  repudiated  within  a  reasonable  time  could  be  en> 
forced. 

Attention  is  also  called  to  Ashurst's  appeal,  60  Penn.  B.  290,  in 
which  it  is  said  : 

"I  come,  then,  to  consider  the  facts  that  the  purchasers  were 
the  same  persons  as  those  who  as  directors  sold,  ana  as  stockholders 
authorized  the  sale.  It  is  often  said,  and  truly,  that  the  same  per- 
sons cannot  be  both  buyers  and  sellers  in  one  transaction.  They 
were  not  strictly  in  this.  All  the  purchasers  were  not  directors 
who  made  the  sale.  But  I  make  no  account  of  that.  Still,  why 
may  not  directors  of  a  corporation  sell  to  themselves?  Each  direc- 
tor has  an  interest  distinct  and  antagonistic  to  his  interest  as  a 
mere  man.  There  is  identity  of  person,  but  not  of  interest.  There 
must  be  many  thingjs  which  directors  can  do  for  their  individual 
benefit,  which  are  binding  upon  a  corporation  of  which  they  are 
directors.  If  they  have  advanced  money,  1  cannot  doubt  they  may 
pay  themselves  with  corporate  funds.  If  they  have  become  liable 
as  sureties  for  the  corporation,  they  may  provide  for  their  indem- 
nity. And  though  ordinarily  the  law  frowns  upon  contracts  made 
by  them  in  their  representative  character  with  themselves  as  private 
persons,  such  contracts  are  not  necessai'ily  void.  They  are  care- 
fully watched,  and  their  fairness  must  be  shown.  But  1  repeat  the 
Juestion,  why  may  not  directors  sell  to  themselves  in  any  case  ? 
t  is  because  of  the  danger  that  the  stockholders  may  suffer,  if  such 
sales  be  permitted,  for  want  of  antagonism  between  the  parties  to 
the  contract.  But  such  sales  are  supported  in  equity  where  the 
fiduciary  relations  of  the  purchaser  nave  ceased  before  the  pur- 
chase, when  the  purchase  was  made  with  full  consent  of  the  stock- 
holders, or  where  stockholders  have  by  their  acquiescence  debarred 
themselves  from  questioning  the  transaction." 

The  doctrine  here  is  a^ain  enunciated  that  such  contracts  are 
valid  in  law,  and  althougn  voidable  in  equity  may  be  affirmed  by 
actual  ratification  or  acquiescence. 

In  the  case  of  Bill  v.  The  Western  Union  Telegraph  Co. 
the  same  distinction  is  taken,  and  it  is  nowhere  held  that  such  a 
contract  is  not  voidable  in  equity,  even  if  valid  at  law. 
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The  case  of  Booth  et  al.  v.  Eobinson  et  al.,  55  Maryland,  419,  it 
Ib  claimed  also  decides  that  a  contract  is  not  voidable  between  cor- 
porations becaase  of  common  directors.  That  case  was  an  action 
Drought  by  the  stockholdera  of  a  corporation  against  some  of  its 
directors  who  were  coiLmon  directors  in  another  corporation,  upon 
an- allegation  that  they,  with  an  intent  to  cripple  the  corpoi-ation 
in  which  the  plaintins  were  stockholders,  made  certain  arrange- 
ments with  another  corporation  in  which  they  were  directors,  and 
in  which  the  plaintiflfe  were  not  stockholders.  The  corpoiations 
were  made  parties  defendant  upon  an  allegation  that  these  direc- 
tors had  control  of  the  corporations,  and  by  means  of  that  control 
they  could  frustrate  and  defeat  any  attempt  to  induce  the  corpora- 
tion to  take  action  for  the  redress  of  the  wrongs  alleged.  The 
Court  in  that  case  say :  "  In  these  cases  the  proper  ana  primary 
party  to  complain  and  call  the  directors  to  an  account  in  a  court  of 
equity  for  fraud  or  breaches  of  trust  in  the  management  of  the  af- 
fairs of  the  corporation,  is  the  corporation  itself,  because  the  duty 
is  owing  and  the  wrong  is  done  directly  to  the  corporation  and 
only  indirectly  to  the  shareholders ;  and,  therefore,  to  enable  a 
shareholder,  either  for  himself  alone,  or  for  himself  and  othei*s,  to 
maintain  a  bill  against  directors  for  such  fraud  or  breaches  of  trust, 
he  must  allege  and  show  not  only  the  violations  of  duty  or  breaches 
of  trust  on  the  part  of  the  directors,  but  that  he  as  a  stockholder 
had  been  damnified  thereby,  and  that  the  corpoi'ation  has  failed  or 
refused  to  take  the  proper  legal  steps  for  the  redress  of  the 
wrong." 

The  nature  of  the  action,  it  will  thus  be  seen  was  entirely  differ- 
ent from  that  which  is  now  before  the  Court.  It  was  an  attempt 
upon  the  part  of  stockholders  to  assert  their  individual  rights  inde- 
pendent of  the  corpomtion,  upon  the  gix>und  of  absolute  fraud  and 
mismanagement  of  the  affairs  of  the  corporation  by  certain  of  its 
directors.  The  fact  that  these  directors  neld  also  the  same  offices 
in  the  other  company,  had  nothing  whatever  to  do  with  the  cause 
of  action  involved,  because  independent  of  that  fact  a  cause  of  ac- 
tion existed,  if  such  fraud  and  gross  mismanagement  was  shown. 
It  is  clearly  stated  in  that  case  that  the  fraud  must  be  proven  and 
that  mere  indiscretion,  want  of  skill  or  deceit  or  mistaKe  of  judg- 
ment in  the  conduct  of  the  affairs  of  the  coi^poration,  afford  no 
ground  of  pei*sonal  liability  on  the  part  of  directors.  The  Court, 
tlierefore,  say  that  two  directore  representing  both  corporations, 
this  fact  alone,  while  it  should  subject  their  conduct  to  rigid  scru- 
tiny by  the  court,  does  not  afford  ground  of  presumption  against 
the  legality  and  fairness  of  the  dealings  and  transactions  between 
the  two  companies.  In  other  words,  Siat  upon  the  issue  of  fraud — 
actual  fraud  and  gross  mismanagement,  the  fact  that  these  two  di- 
rectors had  conflicting  interests  would  be  considered  in  determin- 
ing that  issue,  and  nothing  else  was  meant  by  the  Court  in  the  use 
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of  this  language.  The  Court  then  go  on  and  say :  "  The  two  com- 
panies were  ceitainly  competent  to  contract  the  one  with  the  other 
and  the  two  directors  whose  conduct  is  in  question,  were  interested 
in  both  companies  and  by  their  relation  to  an  official  position  in 
them,  they  owed  duties  and  were  bound  to  be  faithful  alike  to 
both ;  therefore,  while  acting  within  the  scope  of  the  affairs  dele- 
gated to  them  by  the  stockholders  of  the  corporation  there  is  no 
presumption  of  illegality  or  unfairness  in  their  dealings  and  trans- 
actions as  between  the  two  companies.  They  were  the  diosen  agents 
of  both,  and  to  be  successful  in  any  attempt  to  impeach  the  vaGdity 
of  their  acts,  with  a  view  of  making  them  personally  responsible 
either  to  the  corporation  or  to  the  stockholders,  there  must  be  dis- 
tinct charges  of  misconduct  fully  supported  by  proof."  Adams 
Mining  Co.  v.  Centre,  26  Mich.  y3  ;  if.  S.  Rolling  Stock  Co.  v. 
Atlantic  &  Great  Western  Ry.  Co.,  34  Ohio  St.  450.  Thus  it 
will  be  seen  that  the  Court,  in  the  use  of  this  language,  had  in 
mind  only  the  fact,  that  in  order  to  make  trustees  personally  re- 
sponsible, it  was  necessary  to  prove  actual  misconduct,  and  that  the 
mere  fact  that  soiile  of  the  directors  of  the  two  contracting  corpo- 
rations were  common  directors,  did  not  necessarily  establish  tnat 
proposition.  It  must  be  fully  supported  by  proof.  And  in  sup- 
port of  this  proposition,  are  cited  the  cases  to  which  reference  has 
previously  been  had — ^the  one  of  which  referred  to  the  fact  that  an 
agent  might  act  for  both  parties  where  his  agency  was  known  and 
his  action  approved,  and  the  other  that  the  mere  fact  that  two  con- 
tracting corporations  had  common  directors  did  not  make  their 
contract  voia  in  law  but  simply  voidable  in  equity,  which  right 
might  be  lost  by  lapse  of  time.  The  Court  goes  on  and  says  : 
^^'Hiis  case  is  altogether  unlike  that  of  a  tiiisted  agent  or  director 
bargaining  in  a  matter  of  pei*sonal  advantage  to  himself  individu- 
ally with  the  party  reposing  the  confidence  in  him,  and  where  it  is 
incumbent  in  him  to  show  that  a  fair  and  reasonable  use  has  been 
made  of  that  confidence,  as  in  the  case  of  the  Hoffman  Steam  Coal 
Co.  V.  Cumberland  Coal  and  Iron  Co.,  16  Md.  456 ;  Cumberland 
Coal  and  Iron  Co.  v,  Parrish,  42  Md.  598 ;  Jackson  v,  Ludeling, 
21  Wall,  616 ;  and  other  cases  of  that  class  to  which  reference 
might  be  made.    In  that  class  of  cases  the  law  proceeds  upon  the 

Erinciple  of  constructive  fraud  irrespective  of  iraud  in  fact ;  and 
ence  the  onus  of  proof  is  upon  the  party  seeking  to  maintain  the 
transaction.  But  m  a  case  like  the  present,  where  the  effort  is  to 
make  the  defendants  personally  liable  for  alleged  injuries  occa- 
sioned by  conduct  willfully  fraudulent,  in  intent  and  purpose 
amounting  to  breaches  of  trust,  the  proof  in  support  of  the  allega- 
tions must  be  other  than  mere  constructive  mud  or  breaches  of 
trust ;  there'  must  be  affirmative  proof  of  the  misconduct  charged, 
going  to  establish  the  fraud  in  fact"  Therefore,  all  that  seems  to 
be  established  by  the  case  above  cited  is  that  in  order  to  hold  direc- 
15  A.  &  E.  R  Cas. 
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tors  {)er80iiall7  respoDBible,  affirmative  proof  of  fraud,  absolute 
fraud  is  requisite.  The  power  of  corporations  having  common  di- 
rectors to  loan  and  borrow  money  one  from  the  other,  and  to  give 
and  to  receive  security  therefor,  is  recognized  and  upheld,  the 
Court,  however,  not  referring  to  the  fact  that  such  contracts,  al- 
though voidable  in  equity,  cannot  be  repudiated  without  the  return 
of  the  money  borrowed  and,  therefore,  the  contract  is  allowed  to 
stand,  as  there  can  be  no  object  in  entertaining  an  action  for  re- 
scission, the  borrower  having  a  right  upon  tender  of  the  money  re- 
ceived to  get  its  securities  back  without  the  intervention  of  a  court 
of  equity,  which  is  all  the  relief  a  court  of  equity  can  give. 

These  cases,  therefore,  cannot  be  held  to  overcome  flie  adjudica- 
tions of  our  own  State,  nor  should  they  be  held  to  have,  in  the 
slightest  de^ee,  shaken  a  principle  so  deeply  imbedded  in  the  rules 
governing  the  action  of  tmstees  with  their  cestui  que  trust.  In 
none  of  the  cases  has  there  been  any  attempt,  as  far  as  I  have  been 
able  to  discover,  to  distinguish  between  the  disqualification  of  in- 
terest, as  applicable  to  contracts  between  a  director  and  his  corpora- 
tion, and  such  disqualification  is  applicable  to  contracts  made  be- 
tween two  corporations  having  common  directors,  they  being 
treated  as  resting  upon  the  same  basis.  It  seems  to  me  that  it  has 
been  conclusively  snown  by  the  authorities,  both  in  England  and 
this  State,  that  any  contract  which  may  be  entered  into  between  a 
corporation  with  one  of  its  directors  is  voidable  at  the  option  of 
the  corporation,  although  it  may  be  entirely  valid  at  law.  The 
question  as  to  what  the  condition  of  affairs  may  be,  in  case  a  con- 
tract is  entered  into  between  two  corporations,  one  or  more  of  the 
directors  of  one  of  which  might  have  been  at  the  time  of  the  con- 
tract a  director  of  the  other^  has  not  been  so  distinctly  met  or  dis- 
posed of  by  any  adjudications  to  which  I  have  referred.  But  the 
principle  seems  to  me  to  be  the  same,  as  has  been  already  suggested, 
and  the  dangers  to  be  overcome  and  to  be  met  are  of  an  analagous 
character,  and  the  only  nile  which  can  be  adopted  by  the  Court  in 
dealing  with  such  contracts  is  to  apply  that  which  has  always  ob- 
tained in  the  cases  of  contracts  between  a  director  and  his  corpora- 
tion. 

It  may  be  urged  that  the  position  of  a  director  in  a  corporation 
does  not  give  him  the  same  degree  of  personal  interest  in  its  suc- 
cess as  would  be  the  fact  were  ne  simply  entering  into  the  contract 
to  be  personally  benefitted  thereby ;  tnat  he  is  one  of  many,  his 
interests  are  divided  with  that  of  the  other  shareholders,  and  his 
influence  may  be  counteracted  by  his  co-directors.  But  the  fact 
that  he  has  an  adverse  interest  to  the  one  or  the  other  of  the  cor- 
porations is  apparent,  and  that  he  is  attempting  to  serve  two 
masters  is  also  equally  plain.  It  must  necessarily  happen,  accord- 
ing to  the  rules  which  nave  been  laid  down  by  the  courts  of  equity 
in  reference  to  the  action  of  agents,  that  he  will  in  nine  cases  out 
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of  ten  serve  the  interest  of  the  one  principal  and  betray  those  of 
the  other;  and  in  order  to  remove  persons  so  sitaated  from  all 
temptation,  in  order  that  there  may  be  no  uncertainty  in  the  law 
in  reference  to  such  contracts,  courts  of  equity  have  held  that 
where  there  is  such  a  conflict  of  interests  between  an  individual 
and  a  corporation,  or  between  corporations  having  common  direc- 
tors, that  the  contract  shall  be  voidable  as  matter  of  equity  without 
any  evidence  whatever  of  misconduct  upon  the  part  of  the  agent 
or  director.  K  the  rule  is  to  be  so  far  relaxed  tnat  common  direc- 
tors may  participate  in  the  contracts  between  corporations,  or  if 
common  directors  may  allow  contracts  to  be  made  between  the  two 
corporations  that  they  represent,  it  would  present  the  same  field 
of  speculation  and  the  same  uncertainty  of  result,  for  courts  to 
attempt  to  investigate  the  motives  of  tne  common  directors ;  to 
determine  the  influences  which  they  had  upon  their  associates,  or 
which  they  failed  to  exert  upon  their  associates  ;  to  determine  the 
fairness  and  reasonableness  of  the  contract ;  to  investigate  all  the 
influences  which  were  at  work  which  led  to  the  entering  into  the 
contract,  which  has  been  so  severely  candemned  by  the  cases  pass- 
ing upon  the  rights  of  cestui  que  trusts  in  reference  to  contracts 
made  by  common  trustees.  Contracts  of  this  kind  would  be  left 
involved  in  a  sea  of  doubt,  and  a  prediction  as  to  the  result  of  an 
investigation  as  to  their  fairness  and  honesty  would  be  the  merest 
speculation.  It  was  to  relieve  the  courts  from  such  investigations 
and  to  let  parties  understand  precisely  the  ground  upon  whidi  they 
stood  that  the  stringent  rules  in  I'egard  to  agents  and  principals 
were  adopted,  and  the  same  reasons  require  that,  in  order  that  there 
may  be  reasonable  certainty  in  reference  to  the  results  to  be  arrived 
at  in  investigating  the  contracts  between  two  corporations  who 
have  common  directors  and  therefore  conflicting  interests  and  con- 
flicting duties,  the  same  rule  must  be  necessarily  adopted,  namely,  . 
that  at  the  option  of  the  cestui  qui  trust,  or  of  the  corporation, 
such  contracts  may  be  voided. 

It  is  urged  against  this  rule  that  if  common  director  are  dis- 
qualified from  acting  so  are  common  shareholders,  incompetent  to 
ratify  agreements  between  their  companies,  and  that  the  holder  of 
one  share  of  stock  in  each  of  the  companies  could  prevent  any 
action  at  a  shareholders'  meeting  relating  to  the  two  companies, 
no  matter  how  advantageous  such  action  might  seem  to  the  holders 
of  every  other  share  of  stock.  I  do  not  say  that  the  disqualifica- 
tion extends  to  a  shareholder.  I  can  see  no  reason  why  it  should. 
The  disability  rests  entirely  upon  the  fiduciary  relationship.  A 
shareholder  is  trustee  for  nobody ;  he  has  only  his  own  interests 
to  look  after  as  such  shareholder,  closely  connected  as  they  un- 
doubtedly are  in  practice  with  the  interests  of  the  other  share- 
holders, but  he  holds  no  such  fiduciary  relation  to  the  corporation 
as  pertains  to  the  office  of  director,  and  I  think  that  it  is  carrying 
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the  rule  to  a  much  greater  length  than  the  reasons  which  have 
given  it  existence  require,  and  in  this  respect  the  New  Hampshire 
case  of  Pearson  v.  Concord  Ky.,  extends  the  disqualifications  too 
far  and  beyond  all  reason. 

This  brmgs  us  to  the  consideration  of  the  question,  whether 
this  infirmity  does  exist  in  the  October  agreements,  a  number  of 
imcommon  directors  suflScient  to  constitute  a  majority  having 
voted  for  them,  even  if  all  of  the  common  directors  had  voted  no  ? 
No  such  question  as  this  was  presented  in  the  Content  case,  as  it  is 
called,  nor  was  the  question  oi  common  dircctore  at  all  discussed. 

The  general  tenor  of  all  the  authorities  is,  that  this  fact  does  not 
cure  the  infirmity  in  the  contract.  It  is  true  that  some  cases,  like 
those  above  cited,  may  be  found  where  such  a  proposition  has  been 
stated ;  but  I  can  find  no  adjudication  to  that  enect  in  any  case 
where  the  question  was  directly  involved,  and  where  its  discussion 
was  necessarv  to  the  decision  of  the  case.  The  foundation  of  the 
rule  lies  in  the  fact  that  the  corporation,  as  has  been  before  stated, 
is  entitled  to  all  the  knowledge  and  skill  which  each  and  every 
director  can  bring  to  bear  upon  the  subject  before  the  directors  of 
such  corporation.  This  niJe  is  clearly  recognized  in  respect  to 
various  Statutory  Boards.  In  order  that  valid  action  may  be  taken 
by  such  a  Board  Tunless  different  provision  is  made  by  Statute), 
ail  the  members  of  the  Board  must  meet,  although  a  majority  may 
control  the  action  of  the  Board.  The  argument  being,  that  the 
arguments  and  reasoning  of  one  man  of  a  number  may  convince, 
and  frequently  has  convmced,  the  minds  of  many  associates  as  to 
the  propriety  or  impropriety  of  contemplated  action,  and  whose 
votes  would  nave  undoubtedly  been  just  the  opposite  of  what  they 
were  had  such  member  been  absent.  This  was  the  point  upon 
which  turned  the  decision  of  the  case  In  re  East  Norfolk  Tram- 
way Co.,  Law  Reports,  Chancery  Division  6,  page  963.  There 
the  articles  of  association  provided  that  no  man  should  be  eligible 
as  a  director,  unless  he  was  recommended  to  the  shareholders  by 
the  Board  of  Directors.  Six  out  of  seven  of  the  Directors  were 
present  at  a  shareholders'  meeting,  at  which  Mr.  Barber  was  chosen 
a  director,  and  it  was  claimed  that  this  was  a  virtual  ^^  recommend- 
ing "  of  him.  Sir  Geo.  Jassel,  Master  of  the  Rolls,  says :  "  First 
of  all,  he  was  not  recommended  by  the  Board  of  Directors.  Six 
directors  out  of  seven  met  in  a  friendly  capacity,  and  for  a  different 
pui*pose,  and  such  a  meeeting  does  not  make  them  a  Board  of 

Directors." 

*  «  «  «  «  «  « 

"  It  by  no  means  follows  that  if  a  board  meeting  had  been  sum- 
moned, and  the  seventh  had  attended,  the  seven  would  have  come 
to  the  same  conclusion  as  the  six  without  him.  People  are  very 
apt  to  change  their  minds  when  their  hear  arguments.  •  •  • 
Then  it  might  well  be  that  the  absent  director  might  have  known 
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something  against  the  person  proposed,  and  that  if  he  had  stated 
it  to  the  Board  of  Directors  they  would  have  entirely  changed  their 
minds." 

Again,  in  the  Aberdeen  By.  Co.  case,  upon  this  point,  the  Lord 
Chancellor  says :  "  I  observe  that  Lord  Fnllerton  seemed  to  doubt 
whether  the  rule  would  apply  where  the  party  whose  act  or 
contract  is  called  in  question  is  only  one  of  a  body  of  directors,  not. 
a  sole  trustee  or  manager. 

^'  But,  with  all  deference,  this  appears  to  me  to  make  no  differ- 
ence. It  was  Mr.  Blaikie's  duty  to  give  to  his  co-directors,  and 
through  them  to  the  company,  the  full  benetit  of  all  the  knowledge 
and  skill  which  he  could  oring  to  bear  on  the  subject.  He  was 
bound  to  assist  them  in  getting  the  articles  contracted  for  at  the 
cheapest  possible  rate.    As  far  as  related  to  the  advice  he  should 

five  them,  he  put  his  interest  in  conflict  with  his  duty,  and  whether 
e  was  the  sole  director,  or  only  one  of  many,  can  make  no  differ- 
ence in  principle." 

In  the  case  of  the  Imperial  Mercantile  Credit  Association  v.  Cole- 
man, 6  Chancery  Appeal  Cases,  588,  this  point  is  also  discussed, 
an  i  the  Lord  Chancellor  says :  "  The  orainary  operation  of  the 
rules  of  this  court  lay  down  nrmly  that  no  director  of  a  company 
can,  in  the  absence  of  any  stipulation  to  the  contrary,  be  allowed  to 
be  a  partaker  in  any  benefit  whatever  from  any  contract  wliich  re- 
quires the  sanction  of  a  board  of  which  he  is  a  member.  The  rea- 
sons are  given  fully  by  Vice-Chancellor  Knight  Bruce,  in  Benson 
V.  Heathron,  1  T.  and  C,  ch.  326,  cited  by  tne  Vice-Chancellor  in 
his  judgment,  and  amount  to  this :  that  the  company  have  a  right 
to  the  services  of  their  directore  whom  they  remunerate  by  consid- 
erable payments ;  they  have  a  right  to  their  entire  services ;  they 
have  a  right  to  the  voice  of  every  director,  and  to  the  advice  of 
every  director  in  giving  his  opinion  upon  matters  which  are  brought 
before  the  board  for  consideration ;  and  the  general  rule  that  no 
trustee  can  derive  any  benefit  from  dealing  with  those  funds  of 
which  he  is  a  trustee,  applies  with  still  greater  force  to  the  state  of 
things  in  which  the  interest  of  the  trustee  deprives  the  company 
of  the  benefit  of  his  advice  and  assistance." 

In  the  case  of  Paine  v.  Irwin,  16  Hun,  390,  which  came  up  on  a 
demurrer  before  me,  and  which  was  affirmed  at  the  General  Term, 
this  question  was  distinctly  presented,  and  in  respect  to  the  trustee 
not  having  voted  at  the  meeting  authorizing  the  contract,  it  was 
said: 

^^  I  have  not  thought  it  necessary  to  discuss  the  question  as  to  the 
defendant's  presence  at  the  meeting  at  which  it  was  resolved  to 
purchase  this  property  ;  because  his  presence  or  absence  at  such  a 
meeting  would  in  no  manner  affect  his  disability  to  deal  with  the 
corporation.  This  confidential  relation  existed,  whether  he  was  at 
the  meeting  which  directed  the  purchase  or  not." 
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In  the  case  of  Cumberland  Coal  Co.  v.  Sherman,  30  Barb.  553, 
the  Court  sets  forth  with  great  clearness,  the  reasons  upon  which 
the  rule  is  founded.    It  says :  ' 

"Neither  are  the  duties  or  obligations  of  a  director  or  trustee 
altered  from  the  circumstance  that  he  is  one  of  a  number  of  direc- 
tors or  trustees,  and  that  thi^  circumstance  diminishes  his  responsi- 
bility, or  relieves  him  from  any  incapacity  to  deal  with  the  property 
of  his  cestui  queti'ust.  The  same  principles  apply  to  him  as  one 
of  a  number  as  if  he  was  acting  as  a  sole  trustee.  It  is  not  doubted 
that  it  has  been  shown  that  the  relation  of  the  director  to  the  stock- 
holders is  the  same  as  that  of  the  agent  to  his  principal,  the  trus- 
tee to  his  cestui  que  trust,  and  out  of  the  identity  of  these  relations 
necessarily  spring  the  same  policy  of  the  law.  In  the  language  of 
the  plaintiff's  counsel, it  is  justly  said:  'Whether  it  be  a  director 
dealing  with  the  board  of  which  he  is  a  member,  or  a  trustee  deal- 
ing with  his  co-trustees  and  himself,  the  real  party  in  interest,  the 
principal,  is  absent,  the  watchful  and  effective  self-interest  of  the 
director  or  trustee  seeking  a  bargain  is  not  counteracted  by  the 
equally  watchful  and  effective  self-interest  of  the  other  party,  who 
is  there  only  by  his  representatives  ;  and  the  wise  policy  of  the  law 
treats  all  such  cases  as  that  of  a  trustee  dealing  witn  himself.' 

"  The  number  of  directors  or  trustees  does  not  lessen  the  danger, 
or  insure  security  that  the  interests  of  the  cestui  que  trust  will  be 
protected.  The  moment  the  directors  permit  one  or  more  of  their 
number  to  deal  with  the  property  of  the  stockholders,  they  surren- 
der their  own  independence  and  self  control.  If  five  directoi-s  per- 
mit the  sixth  to  purchase  the  property  intrusted  to  their  care,  the 
same  thing  must  be  done  with  the  others  if  they  desire  it.  In- 
crease of  the  number  of  the  agents  in  no  degree  diminishes  the 
danger  of  unfaithfulness. 

"  W  hichcote  v.  Lawrence,  3  Vesey,  740,  was  a  case  of  several 
trustees.  In  this  case  Lord  Loughborough  says :  '  There  was  more 
opportunity  for  that  species  of  management  which  does  not  betray 
itself  much  in  the  conduct  and  language  of  the  party,  when  several 
trustees  are  acting  together.  I  am  sorry  to  say  there  is  greater 
negligence  where  there  is  a  number  of  trustees.'" 

The  fact  of  the  importance  of  individual  influence,  was  recoe- 
nized  in  the  judiciary  amendment  to  the  constitution,  wherein  it 
was  provided  that  a  judge  could  not  sit  in  an  appellate  court  in  re- 
view of  his  own  decision,  although  he  might  be  only  one  of  seven 
composing  the  Court. 

In  Duryea  v.  Traphagen,  84  N.  Y.  652,  a  judgment  of  the  Gen- 
eral Term  was  revei"sed  on  the  ground  that  Judge  Brady  improper- 
ly sat  in  review  of  his  own  decision,  although  he  was  only  one  of 
the  three  judges  in  the  General  Term,  and  Judges  Davis  and  Bar- 
rett (the  other  judges  present),  constituted  a  good  Court. 

In  Eegina  v.  Justices.  6  Adol  &  Ellis,  New  Series,  753,  it  was 
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held  that  the  fact  that  an  interested  magistrate  sat  in  Court,  vitia- 
ted the  decision,  even  when  there  was  a  majority  in  favor  of  the 
decision  without  counting  his  vote. 

Lord  Denman  says :  "It  is  contended  that,  as  the  majority,  with- 
out reckoning  his  vote,  was  in  favor  of  the  confirmation,  the  order 
is  not  vititated.  Bat  after  making  every  impossible  deduction 
from  tlie  strength  of  my  opinion,  in  deference  to  that  of  my  brother 
Patteson,  still,  in  my  judgment,  a  decision  is  vitiated  by  any  one 
interested  person  taking  part  in  it.  We  cannot  enter  into  an  analy- 
sis of  the  different  motives  which  may  have  produced  the  decis- 
ion ;  it  is  enough  to  say  that  a  single  interested  person  has  formed 
part  of  the  Court." 

Patteson,  J. — "  I  suppose  that,  in  Regina  v.  The  Cheltenham 
Commissioners,  1  Q.  B.  467, 1  was  not  satisfied  that  the  interfer- 
ence of  a  single  interested  party  was  sufficient  to  invalidate  the  de- 
cision ;  in  fact,  the  interference  of  the  interested  parties  did  there 
turn  the  majority ;  and  I  suppose  that  I  was  satisfied  with  limiting 
my  decision  to  that  ground.  But,  on  consideration,  I  think  this 
is  unsound  ;  I  think  that  it  is  very  dangerous  to  allow  an  interested 
person  to  join,  whether  the  majority  turn  on  his  vote  or  not.  The 
magistrates  discuss  the  question  among  themselves ;  and  it  is  im- 
possible to  say  what  effect  that  discussion  may  have  on  the  decision. 
The  real  question  is,  has  an  interested  person  taken  any  part  at 
all? 

Coleridge,  J. — "  I  will  merely  add,  as  I  was  not  present  at  the 
decision  oi  Ee^ina  v.  The  Cheltenham  Commissioners,  1  Q.  B.  467, 
that  I  ^ee  in  the  view  now  taken  by  my  Lord  and  my  brother  Patte- 
son. whether  there  is  a  properly  constituted  Court,  is  a  question 
which  must  be  prior  to  the  decision.  My  brother  Patteson  does 
not  appear  to  have  differed  very  decidedly,  in  Eegina  v.  The  Chel- 
tenham Commissioner,  fi-om  our  present  view;  he  there  intimates 
that  a  magistrate  who  knows  that  he  is  interested,  and  still  takes 
part  in  the  discussion,  is  not  justified  in  saying  that,  because  so 
many  other  magistrates  were  present,  he  could  not  have  influenced 
the  decision." 

Wightman,  J. — "I  agree,  and  I  meant,  in  Eegina  v.  The 
Cheltenham  Commissioners,  to  rest  upon  the  principle  on  which 
we  are  now  deciding ;  that  we  cannot  enter  into  a  discussion  as  to 
the  extent  of  the  influence  exercised  by  the  interested  party." 

Ci  our  Courts,  the  disqualification  of  interest  is  as  strictly  up- 
held. A  judge,  the  holder  of  one  share  of  stock  out  of  one  million 
shares  in  a  corporation  is  just  as  certainly  disqualified  to  sit  in  a 
cause  in  which  that  corporation  is  interested,  as  though  he  held 
ope  thousand  shares.  It  is  not  the  amount  of  the  interest  which 
works  the  disqualification ;  it  is  the  existence  of  any  interest,  how- 
ever slight. 

The  rule,  therefore,  seems  to  be  clearly  established,  that  the 
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qnestion  of  minority  cannot  be  considered  in  determining  the  right 
in  equity  to  avoid  a  contract.  The  presence  of  one  disqnaliiied 
director  is  just  as  fatal  to  action  which  cannot  be  repudiated,  as 
the  existence  of  a  dozen.  It  being  impossible  to  ascertain  the 
amount  of  influence  which  each  director  exerts,  gr  which  he  fails 
to  exert  in  opposition  to  action  in  which  he  is  interested,  the  only 
rule  which  can  be  adopted  or  which  can  be  applied  with  any  cer- 
tainty is,  that  if  there  is  even  one  director  who  is  disqualified,  -the 
whole  action  of  the  board  is  subject  to  repudiation. 

But  it  is  urged,  that  the  Metropolitan  shareholders  knew  that  at 
the  time  Messrs.  Garrison,  Navarro  and  Porter  were  elected  direc- 
tors of  the  Metropolitan  Co.  they  were  also  directors  of  the  Man- 
hattan Co. 

I  have  been  unable  to  find  proof  of  any  such  knowledge,  but  if 
they  had,  I  do  not  see  how  it  can  affect  the  question  under  con- 
sideration. 

There  is  no  proof  that  the  shareholders  of  the  Metropolitan  Co. 
had  any  reason  to  suppose  that  any  new  agreements  were  to  be 
made  between  the  Metropolitan  and  the  Manhattan  companies,  by 
which  virtually  a  new  lease  was  to  be  made.  There  is  nothing  to 
show  that  such  shareholders  in  any  degree  contemplated  the 
making  by  this  Board  of  permanent  changes  in  the  terms  and  con- 
ditions by  which  the  Manhattan  Co.  was  to  hold  their  property. 
If  the  shareholders,  knowing  that  new  arrangements  would  have 
to  be  made  between  the  Manhattan  Co.  and  the  Metropolitan  Co., 
had  elected  Directors,  some  of  whom  they  knew  to  be  Directors  of 
the  Manhattan  Co.,  then  the  case  presented  would  have  been 
similar  to  those  cited.  But  this  element  of  knowledge  upon  the 
part  of  the  shareholders  of  the  Metropolitan  Co.,  that  the  lease 
was  to  be  substantially  altered  to  the  advantage  of  the  Manhattan 
Co.,  is  entirely  absent  in  the  case  at  bar.  They  knew  nothing  of 
it.  They  elected  a  board  simply  to  manage  the  affairs  of  the 
Metropolitan  Co.  under  the  lease,  affairs  which  were  of  the  most 
limited  nature  and  not  to  mdically  change  the  whole  basis  upon 
which  the  shareholder  had  assented  to  the  lease  to  the  Manhattan 
Co.  After  the  leases  were  made  then  all  antagonism  of  interest 
between  the  companies  had  ceased,  no  more  contracts  or  agree- 
ments were  to  be  made  between  them,  and  common  directoi'S  were^ 
therefore,  entirely  proper.  But  when  unexpected  contingencies 
arose,  by  which  the  sliarp  conflict  of  interest  which  existed  belore 
the  leases  was  revived,  a  state  of  affairs  was  presented  which  had 
not  been  anticipated  by  the  shareholders ;  and  it  is  fair  to  assume, 
if  they  had  been  foreseen,  such  shareholders  would  have  preferred 
directors  who  had  no  divided  allegiance,  and  whose  sole  interest 
would  have  been  to  maintain  the  rights  of  their  company.  In 
order  that  an  agent  or  trustee  may  act  for  two  principals,  the  prin- 
cipals must  each  know  not  only  that  he  is  the  agent  of  each,  but 
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also  tliat  action  by  the  agent  is  contemplated,  in  which  such  agent 
is  to  represent  the  hostile  interests  of  both  principals,  and  if  such 
knowleage  is  not  shown  the  principal  may  repudiate.  None  of 
th€  cases  have  gone  further  t}ian  this. 

I  have,  therefore,  been  lead  to  the  conclusion,  that  the  directors 
had  no  power  to  modify  the  leases  of  May  20th,  1879,  in  the  man- 
ner that  they  did  by  the  October  agreements,  without  the  assent 
of  the  stockholders ;  and  that  even  if  they  had  such  power,  that 
the  presence  of  Directors  in  the  Metropolitan  Board,  who  were 
also  Directors  of  the  Manhattan  Co.  at  the  time  of  the  adoption 
of  these  October  agreements,  gave  either  company  the  right,  in 
equity,  to  repudiate  those  contracts  within  a  reasonable  time,  al- 
though the  contracts  may  have  been  perfectly  valid  at  law. 

The  Metropolitan  Co.  certainly  did  i*epndiate  these  agreements 
within  a  reasonable  time,  having  commenced  this  action  within 
one  month  after  the  shareholders  of  that  company  had  an  oppor- 
tunity to  elect  a  new  board  of  directors,  who  could  take  action  in 
the  matter. 

The  plaintiff,  therefore,  is  entitled  to  a  judgment  relieving  all 
the  parties  in  this  action  from  the  October  agreements,  •  upon 
making  such  restitution  as  is  suggested  in  a  former  portion  of  this 
opinion. 

It  has  been  said  that  this  conclusion,  if  reached,  would  cause 
great  confusion  and  conflict  of  interest  among  a  vast  number  of 
railroads  in  this  country,  so  many  of  whom  have  common  directora 
and  also  traffic  arrangements  witn  each  other.  This  evil  is  not  so 
great  by  any  means  as  has  been  depicted.  Agreements  of  this 
character  are  not  void,  but  simply  voidable,  and  if  the  corporation 
wishes  to  avoid  them,  as  has  been  shown,  it  must  act  within  a  rea- 
sonable time.  If  the  shareholdera  are  dissatisfied  with  the  acts  of 
their  directors,  they  must  repudiate  them  within  a  reasonable  time, 
which  in  most  cases  would  be  held  to  mean  at  the  next  meeting 
for  the  election  of  directors,  when  they  can  elect  a  new  board,  who 
can  take  the  necessary  action  to  annul  the  voidable  contract ;  and 
it  must,  therefore,  be  the  dissatisfaction  of  the  majority  of  the 
shareholders,  and  not  that  of  a  minority,  which  can  call  the  power 
into  operation.  If  the  shareholders  renew  the  terms  of  omce  of 
the  directors  who  have  made  the  voidable  contract,  or  if  they  take 
no  action  showing  plainly  their  dissent,  the  contract  will  become 
binding  by  acquiescence.  As  in  most  corporations  boards  of  direc- 
tors are  elected  by  the  shareholders  annually,  the  right  to  annul 
can  seldom  exist  for  more  than  one  year.  Thus  it  will  be  seen 
that  there  can  be  but  few  cases  in  which  the  decision  of  these 
Questions  can  affect  past  action,  whatever  influence  it  may  have  in 
snaping  the  proceedings  of  trading  corporations  hereafter. 

Although  it  is  not  necessary  for  me  to  decide  the  question  of 
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fact,  in  reference  to  Mr.  Stout's  vote,  in  view  of  the  conclusion  to 
which  I  have  come  above,  yet,  in  order  that,  if  I  should  have  been 
mistaken  in  my  view,  the  whole  case  may  be  disposed  of  by  the 
appellate  court,  I  will  briefly  state  why  I  shall  fina  that  Mr.  Stoat 
voted  in  the  affirmative,  on  the  22d  of  October,  at  the  meeting  of 
the  board  of  directors  of  tlie  Metropolitan  Co. ;  and  for  the  pur- 
poses of  this  question,  I  am  willing  to  concede  that  every  director 
present  supposed  that  he  voted  no. 

I  am  satisfied  from  the  evidence,  that  not  one  of  the  members 
of  the  board  present  at  that  meeting  remembers  the  physical  fact 
of  hearing  Mr.  Stout's  voice  when  he  voted.  I  do  not  think  Mr. 
Stout  himself  recollects  the  precise  act  of  voting.  It  is  not  a  cir- 
cumstance which  he  would  be  likely  to  recollect.  It  was  at  the 
time,  probably,  not  thought  of  itiuch  consequence  how  he  voted. 
He  was,  if  he  voted  with  Mr.  Kneeland,  in  a  hopeless  minority, 
and  he  undoubtedly  thought  it  was  not  of  much  consequence  how 
he  voted,  as  is  shown  by  his  action  at  the  next  meeting  on  the  24th 
of  October.  The  minutes  record  his  vote  as  in  the  affirmative, 
and  at  the  next  meeting  of  the  Board,  held  two  days  after,  when 
these  arguments  are  being  canvassed  and  all  sorts  of  motives 
impugned  to  their  suppoi*ters,  these  minutes,  in  which  his  tote  is 
recorded  in  the  affirmative,  are  read  in  his  presence  and  that  of 
Mr.  Kneeland,  the  latter  of  whom  had  voted  "  no,"  and  they  are 
approved  unanimously.  It  is  not  claimed  that  he  or  anybodv  else 
then  voted  no.  It  seems  to  me  that  after  Mr.  Stout  has  allowed 
those  minutes  to  be  approved,  it  is  too  late  for  him  now  to  say 
that  they  are  incorrect.  He  has  voted  that  they  are  correct. 
There  is  no  claim  that  the  minutes  of  the  meeting  of  October 
24th  are  incoiTCct.  They  state  the  true  facts,  and  as  it  seems  to 
me  under  these  circumstances,  that  it  would  take  not  only  more 
than  two,  but  more  than  half  a  dozen  witnesses  to  prove  the  record 
of  that  vote  false,  the  party  himself  having  voted  it  correct. 

I  am  referred  by  the  counsel  for  the  plaintiflE  to  the  case  of  Hun 
V.  Gary,  59  How.  J?rac.  p.  430,  as  to  the  efiEect  of  a  record  of  a  vote 
in  the  minutes  of  a  board.  The  learned  justice  who  wrote  the 
opinion  in  that  case  fell  into  an  error  as  to  the  effect  of  the  testi- 
mony of  a  party.  In  that  case  one  of  the  questions  submitted  to 
the  jury  was,  whether  the  defendant  Smith  was  present  at  a  meet- 
ing of  directors.  The  Com-t  say :  "  There  was  no  evidence,  other 
than  the  minutes,  of  his  attendance  at  the  meeting  which  author- 
ized the  purchase.  He,  himself,  denied  such  attendence  in  the 
most  positive  terms,  and  asserted  his  entire  ignorance  of  the  trans- 
action until  after  it  was  closed.  We  think  this  entitled  Mr.  Smith 
to  a  dismissal  of  the  complaint.  There  was  no  conflict  of  evidence 
and  nothing  to  go  to  the  jury.  If  the  secretary  or  any  one  else 
had  testified  to  Mr.  Smith  s  attendance,  that,  of  course,  would  have 
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involved  a  conflict.  Bnt  the  prima  facie  evidence,  made  by  the  seo- 
retaiy's  tmswom  declaration  contained  in  the  minutes,  was  abso- 
latelj  overthrown  \>j  Mr.*  Smith's  testimony ;  that  is,  unless  such 
testimony  is  to  be  disregarded.  But  it  cannot  be  disregarded  by 
either  Court  or  jnrv,  for  it  was  not  impaired  on  cross-examination, 
nor  was  Mr.  Smith's  credibility  in  anywise  impeached  or  affected." 
There  is  no  such  rule  governing  the  evidence  of  a  party.  The 
evidence  of  a  party  may  be  disregarded  bj^a  jury  or  a  Court  trying 
questions  of  fact,  although  it  may  in  no  wise  be  impeached  or  a^ 
fected ;  a  different  rule  obtaining,  however,  in  respect  to  the  evi- 
dence of  disinterested  witnesses.  Lesser  v,  Wunder,  9  Daly,  70 ; 
Nicholson  v.  Connor  8  Id.  212 :  Elwood  v.  W.  U.  Tel.  Co.  45 
2f .  T.  549  ;  Hodge  v.  City  of  Buffalo,  1  Abb.  N.  C.  356 ;  Kav- 
anagh  v.  Wilson,  70  N.  T.  129. 

But  in  the  case  at  bar,  we  have  the  positive  evidence  that  Mr. 

Stout  was  present  at  the  meeting  of  October  24th,  and  that  the 

minutes  of  the  previous  meeting  were  read  in  his  presence  and  his 

hearing,  and  that  such  minutes  were  approved  without  any  dissent 

.whatever. 

If  the  records  of  the  proceedings  of  corporations  are  to  be  thus 
lightly  i-egarded,  then  no  man  can  be  safe  in  dealing  with  a  corpora- 
tion. It  is  impossible  for  a  stranger  to  prove  anything  about  the 
minutes ;  and  to  say  that  they  can  be  impeached  after  they  have  been 
regularly  approved,  by  the  testimony  of  the  very  men  who  sat  by 
and  allowed  their  approval,  would  be  opening  the  door  wide  for  the 
gravest  perjury  and  fraud. 

In  the  case  of  Ashurst  v.  Mason,  20  E^.  Cases  225,  Yice-Chan- 
cellor  Bacon  says :  "  It  would  be  in  the  highest  degree  dangerous 
to  permit  directors  or  other  persons  having  the  management  of 
companies  to  say  when  any  particular  incident  arises  or  there 
comes  to  be  a  pinch  upon  it.  At  that  moment  my  thoughts 
were  elsewhere  I  I  do  not  hear  it !  In  fact  I  was  thinkmg  of  some- 
thing else !" 

Stout  heard  and  approved,  and  now  he  cannot  be  allowed  to  say 
that  he  did  not* 

Therefore,  notwithstanding  the  fact  that  the  learned  counsel  for 
the  plaintiff  believes  it  to  be  impossible  for  the  Court,  on  the  evi- 
dence, to  find  that  Mr.  Stout  voted  aye,  I  must  find,  according  to 
every  rule  of  evidence,  and  according  to  my  own  conviction, 
founded  upon  the  evidence,  that  he  did  vote  "  Aye."  Mr.  Stout's 
excuse  that  he  was  not  permitted  to  see  the  minute  books,  is  too 
flimsy  to  need  much  comment.  He  did  not  trv  to  see  them,  and, 
as  far  as  I  know,  there  was  no  reason  why  he  should  have  done  so. 
Even  if  his  vote  was  wrongly  recorded,  if  his  evidence  is  to  be 
believed,  he  had  no  reason  to  suspect  it.  His  lame  attempt  to  find 
what  he  believed  to  be  a  necessary  excuse  for  not  examining  the 
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books,  showed  a  disposition  to  rely,  where  he  deemed  it  important, 
upon  the  imagination  rather  than  upon  the  recollection. 

The  enormous  length  of  this  opinion  Certainly  needs  some  apol- 
ogy ;  but  I  have  in  vain  endeavored  to  condense  it.  It  has  fre- 
quently been  necessary  to  make  long  quotations  from  cases  cited, 
because  it  seemed  impossible  otherwise  to  present  the  precise  atti- 
tude of  the  Court  toward  the  subject  under  discussion. 

I  have  deemed  it  proper,  in  view  of  the  large  intei'ests  involved, 
and  the  magnitude  of  the  questions  to  be  disposed  of,  and  the  di- 
vergent views  entertained  by  the  eminent  counsel  engaged  in  the 
cause,  to  consider  all  the  questions  involved  at  much  greater  length 
than  was  perhaps,  necessary,  because  I  did  not  desire  that  there 
should  be  any  misunderstanding  as  to  the  grounds  upon  which  my 
decision  was  based. 

After  a  most  laborious  and  critical  examination  of  all  the  princi- 
ples and  authorities  to  which  my  attention  has  been  called,  or 
which  I  could  find,  I  have  satisfied  my  own  mind,  that  the  con- 
clusions to  which  I  have  arrived,  are  those  which  must  be 
reached  by  every  impartial  mind,  upon  a  careful  examination 
of  the  questions  involved  in  this  action,  and  that  they  best 
accord  with  those  great  principles  of  equity,  by  which  the 
injustice  and  hardships  of  the  strict  letter  of  the  law  are  rem- 
eaied. 

Explanatory  Remarks.— We  trust  that  we  need  make  no  apology  to  our 
readers  for  consaming  so  many  of  our  pages  by  the  publication  of  the  fore- 
going case.  Although  the  opinion  is  of  an  inferior  court  only,  the  questions 
involved  were  of  such  great  and  general  interest,  the  amount  in  dispute  so 
large,  the  counsel  retained  so  eminent,  and  the  opinion  of  the  court  so  elabor- 
ate, learned,  and  exhaustive  that  we  have  concluded  it  to  be  oar  duty  to  pub- 
lish. We  are  informed  that  the  opinion  is  considered  so  conclusive  by  the 
parties  to  the  cause  that  no  appeal  will  be  taken.  The  case  therefore  has 
fully  the  weight  of  a  court  of  appeals  decision  and  in  addition  may  be  re- 
garded as  having  the  tacit  acquiescence  of  the  learned  counsel  on  both 
sides. 

Judge  Van  Brunt  has  in  his  opinion  collected  almost  all  the  authorities  bear- 
ing on  the  Yarioas  questions  involved.  We  present  our  readers,  however, 
with  a  collection  of  a  few  other  leading  cases  on  these  points.  We  also  refer 
our  readers  to  the  same  case  when  in  the  United  States  Circuit  Court  sub 
nom.  Flagg  v.  Manhattan  Ry.  Co.,  4  Am.  &  Eng.  K.  R.  Cas.  140. 

Powers  of  Board  of  Directorsi — The  directors  of  corporations  have  gener- 
ally no  aatbority  to  alienate  or  otherwise  part  with  the  property  of  the  cor- 
poration essential  to  the  carrying  on  of  its  business.  Abbot  r.  American 
Hard  Rubber  Co.,  88  Barb.  587;  Penobscot,  etc.,  R.  Co.  v.  Dann,  89  Me.  587^ 
Bedford,  etc.,  R.  Co.  v.  Bowser,  48  Pa.  St.  29;  Burke  v.  Smith,  16  Wall.  395; 
White  Mountain  R.  R.  Co.  v.  Eastman,  34  N.  H.  124 ;  Burke  «.  Smith,  16 
Wall.  895;  Bank  v.  St.  John,  25  Ala.  (N.  S.)  266;  Alford  v.  Miller,  32  Conn. 
d43. 

Nor  can  directors  of  themselves  make  any  great  or  material  change  in  en- 
largement of  corporate  powers  or  purposes.  Marlborough  Mfg.  Co.  v.  Smith, 
d  Conn.  679;  Railway  Co.  v.  AUerton,  18  Wall.  233.  Butseeftate  o.  Adams, 
44  Mo.  570;  Dayton,  etc.,  R.  Co.  «.  Hatch,  1  Disn.  84. 
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See  also  as  to  the  powers  of  directors  the  following  authorities.  Ricord  9. 
Central  Pac.  R  Co.,  2  Am.  &  Eng.  R.  R.  Gas.  394;  Hodder  9.  Kentucky,  etc., 
R  Co.,  2  Am.  &  Eng.  R.  R.  Gas.  640;  Fiagg  v,  Manhattan  R  Go.,  4  Am.  & 
Eng.  R  R  Gas.  140;  Boardman  9.  L.  8.  &  M.  8.  R  Go.,  4  Am.  &  Eng.  R. 
R  Gas.  265;  International  &  Gt.  N.  R  Co,  v.  Bremond,  4  Am.  &  Eng.  R.  R 
Gas.  308;  Elkins  v.  Gamden  &  Atlantic  R  R  Go.,  9  Am.  &  Eng.  R  R  Gas. 
590;  Thomas  «.  Citizens  R  Co.,  11  Am.  &  Eng.  R  R  Gas.  306. 

Contracts  of  Directors  with  Corporation^ — It  is  very  clear  that  a  director 
in  a  corporation  cannot  contract  with  it  for  his  own  benefit  and  claim  that 
such  a  contract  is  binding.  It  is  voidable  at  the  election  of  the  stockholders. 
European,  etc.,  R.  Go.  v.  Poor,  59  Me.  277;  Cumberland  Goal  Go.  v.  Sher- 
man, 30  Barb.  553;  Aberdeen  Ry.  Go.  v.  Blaikie,  1  Macqueen  H.  L.  Gas.  461; 
Flint,  etc.,  R.  Go.  «.  Dewey,  14  Mich.  477;  Linder  v.  Carpenter,  62  III.  899; 
Ogden  V,  Murray,  89  N.  T.  202;  Pacific  R.  Co.  v.  Seely,  45  Mo.  212;  Great 
Luxembourg  Ry.  Go.  «.  Magnay,  25  Beav.  586 ;  Paine  v.  Lake  Erie  &  Louis- 
ville R.  Co.,  81  Ind.  288;  Davenport  Bank 9.  Giftord,  47  Iowa,  575;  Druryv. 
Cross,  7  Wall.  299;  Mahoney  Mining  Go.  v,  Bennett,  5  Sawy.  141;  Simons  v. 
Vulcan  Oil  Co.,  61  Pa.  St.  202;  Bradbury  v,  Barnes,  19  Gal.  120;  Ward  v. 
Salem  St.  R.  Co.,  108  Mass.  332;  Graham  v,  L.  C,  etc.,  R  Co.,  1  Am.  &  Eng. 
R  R.  Cas.  416;  Wardell  v.  Union  Pac.  R  R  Co.,  1  Am.  &  Eng.  R  R  Gas. 
427;  Barnes  v.  Brown,  2  Am  &  Eng.  R  R  Gas.  688;  Duncomb  v.  N.  Y.  & 
N.  H.  R  R  Co.,  4  Am.  &  Eng.  R.  H.  Cas.  293;  s.  c,  13  Am.  &  Eng.  R  R 
Cas.  84 ;  Michigan  Air- Line  R.  R.  Co.  v,  Mellon,  5  Am  &  Eng.  R.  R.  Cas.  245 ; 
Little  Rock,  etc.,  R  Go.  f>.  Pase,  7  Am.  &  Eng.  R.  R.  Gas.  36;  Houston  & 
Texas  Central  R.  Co.  v.  Van  Alstyne,  9  Am.  &  Eng.  R  R  Cas.  686 ;  Addison, 
et  al.  V.  Lewis  et  al.,  9  Am.  &  Eng.  R  R.  Cas.  702. 

Such  Contracts  Voidabie. — Sudi  contracts  are  not  void  but  merely  voidable 
at  the  option  of  the  stockholders.  Ashurst*s  Appeal,  60  Pa.  St.  291 ;  Chester 
V.  Dickerson,  54  N.  Y.  1 ;  Getty  v.  Devlin,  54  N.  Y.  403 ;  Barton  v.  Plank- 
road  Co.,  17  Barb.  897;  Stark  Bank  v.  TJ.  S.  Pottery  Co.,  34  Vt.  144;  Hoff- 
man Coal  Go.  V.  Cumberland  Coal  Co.,  16  Md.  456;  Hotel  Go.  v  Wade,  107 
U.  S.  13;  Jones  v,  Arkansas,  A.  &  M.  Co.,  38  Ark.  17.  But  see  Tuscaloosa 
Mfg.  Go.  V.  Cox,  68  Ala.  71. 

Liberal  View  of  Such  Contrapts. — The  most  liberal  view  of  the  capacity  of 
directors  to  contract  with  the  corporation  is  taken  in  the  following  cases. 
Smith  «.  Lansing,  22  N.  Y.  526 ;  Whitwell  v,  Warner,  20  Vt.  425 ;  Buell  v. 
Buckingham,  16  Iowa,  284;  Merrick  «.  Peru  Coal  Co.,  61  III.  472;  Stratton  v. 
Allen,  16  N.J.  Eq.  229;  Van  Hook  v,  Somerville  Mfg.  Co.,  5  N.  J.  Eq.  137, 
633;  Sims  v.  Brooklyn  St.  R  R  Co.,  4  Am.  &Eng.  R  R  Gas.  132;  Glaflin 
V.  S.  C.  R.  R  Co.,  4  Am.  &  Eng.  R.  R  Gas.  231. 

Contracts  Between  Boards  Having  IMembers  in  Common. — Aboard  of 
directors  of  one  corporation  some  of  whom  are  also  members  of  the  board  of 
another  corporation  cannot  enter  into  a  contract  with  such  other  board  so  as 
to  bind  the  respective  corporations.  Abbot  i>.  American  H.  R.  Co.,  33  Barb. 
578;  St.  James'  Church  v.  Church  of  the  Redeemer,  45  Barb.  356;  Polar  Star 
Lodge  V.  Polar  Star  Lodge,  16  La.  Ann.  76.  San  Diego  v.  San  Diego,  etc.,  R 
Co.,  44  Gal.  106;  Bill  e.  Western  Union  Tel.  Co.,  16  Fed.  Rep.  14;  Meeker «?. 
Winthrop  Iron  Co.,  17  Fed  Rep.  48;  Pearson  v.  Concord  R  Corp.,  13  Am.  & 
ftig.  R  R  Cas.  102. 


94  KAPLX  V.  OINOIKNATI,  BTO.|  B.  B.  00. 


Maple 

V. 

OiNomNATi|  Hamilton  and  Dattoit  B.  B.  Co. 

(Advance  Cdie,  Ohio.    November  20, 1888). 

A  judgment  against  an  agent  for  a  fraud  committed  while  acting  within 
the  scope  of  his  agency,  on  which  no  collection  or  payment  has  been  made, 
is  no  bar  to  an  action  against  the  principal  for  the  same  fraud. 

Li  such  a  case  the  fact  that  the  principal  was  wholly  ignorant  of  the  fraud, 
is  immaterial. 

If  the  petition  properly  states  the  cause  of  action,  and  avers  that  the 
fraud  was  not  discovered  until  within  four  years  before  the  suit  was  begun,  an 
answer  charging  that  the  cause  of  action  did  not  accrue  within  four  years 
before  suit  iMcause  the  fraud  was  not  committed  within  said  time,  is  insuffi- 
cient. 

Ebbob  to  the  District  Oonrt  of  Patnam  County. 
Cunningham  &  Brotherton  for  plaintiff  in  error. 

Gbangeb,  C.  J. — ^Maple's  petition  in  the  common  pleas  averred 
that  one  John  D.  Gannett,  as  agent  for  the  Cincinnati,  Hamilton 
&  Dayton  R.  R.  Co.,  at  times  between  January  14, 1870,  and 
April  6, 1876,  collected  from  him,  on  freight  bills  of  the  company, 
$307.80  more  than  was  due  tliereon ;  that  the  company,  by  said 
agent,  "  fraudulently  over-charged  above  the  regular  and  special 
rates  for  such  freight,  all  without  the  knowledge  and  consent  of 
the  said  plaintiff,  by  adding  a  percentage  of  pounds  in  weight  to 
the  bill  presented  to  the  plaintiff,  in  excess  of  the  true  weights 
upon  the  books  of  said  company,  all  of  which  was  fraudulently 
done,"  and  ^Hhat  he  never  had  any  knowledge  of  said  fraud  until 
the  month  of  April,  1876."  The  action  was  begun  September  30, 
1878. 

The  second,  third  and  fifth  defenses  in  the  answer  as  amended 
read  as  follows : 

'^  2.  Said  defendant  for  further  defense  says,  that  the  said  causes 
of  action  in  the  said  plaintiff's  petition  set  forth  did  not  accrue  to  the 
said  plaintiff  against  the  defendant  within  foura  years  next  befoi*e 
the  commencement  of  this  action.  Wherefore  tne  same  is  barred 
by  the  statute  of  limitation  in  that  behalf,  in  this  that  its  frauds 
complained  of,  if  committed  by  said  agent,  were  committed  by  him 
as  such  agent  at  a  time  then  four  years  prior  to  the  commencement 
of  this  action  in  this  court. 

^^  3.  Said  defendant  further  answering  says  that  said  plaintiff 
heretofore,  to  wit.  at  the  September  term,  1876,  of  the  Cfourt  of 
Common  Pleas  of  Putnam  County,  Ohio,  recovered  a  judgment 
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» 

against  the  said  J.  D.  Gennett  npon  proceedings  therein  before  had 
ill  said  court  in  a  certain  action  wherein  said  Simon  Maple  was 
plaintifi,  and  J.  D.  Gennett  was  defendant,  and  which  said  judg- 
ment was  for  the  sum  $387.80  principal  and dollars  interest 

and  costs  of  suit,  and  said  defendant  avers  that  said  judgment  so 
rendered  was  for  the  same  subject-matter  and  cause  of  action  as 
the  first  cause  of  action  in  the  plaintifi's  petition  herein  set  forth. 
That  said  judgment  remains  m  full  force  and  effect,  wherefore 
said  plaintiff  has  no  right  to  have  or  maintain  his  suit  against  the 
said  defendant  upon  said  first  cause  of  action. 

^^  5.  That  said  defendant  had  no  knowledge  of  any  charges  made- 
by  said  J.  D.  Gennett  in  excess  of  the  regular  rates  of  freight,  and 
collected  by  him,  as  charged  in  the  petition  herein,  and  the  same 
was  within  the  authority  or  consent  of  the' said  defendant,  nor  did 
the  said  defendant  ever  receive  any  portion  of  the  said  excessive 
charges,  or  in  any  way  receive  any  benefit  therefrom,  or  ratify  the 
same,  but  on  the  contrary  was  entirely  ignorant  of  any  acts  of  the 
said  Gennett  in  regard  to  such  overcharges  in  excess  of  the  regular 
rates  for  freight,  and  never  in  any  way  ratified  or  acceptea  the 
same  or  any  part  thereof.  Wherefore  the  said  plaintiff  should  not 
have  or  maintain  his  said  action  against  said  defendant. 

To  each  of  said  defenses  the  plaintiff  demurred.  The  common 
pleas  overruled  all  the  demurrers,  and  gave  judgment  for  the  de- 
fendant. The  plaintiff  excepted,  and  asked  the  district  court  to 
reverse  the  judgment.  As  that  court  affirmed  the  common  pleas, 
he  now  asks  the  reversal  of  both  courts. 

The  petition  contained  other  causes  of  action,  and  the  answer  to 
other  defenses,  but  we  notice  only  the  fact,  that  the  fourth  defense 
raises  the  same  question  as  the  third,  although  pleaded  to  other 
causes  of  action,  a  demurrer  to  it  was  also  overruled." 

The  second  defense  says  that  the  cause  of  action  did  not  accrue 
within'  four  years  because  the  fraud  was  not  committed  within  four 
^ears.  This  mode  of  putting  it  admits  the  truth  of  the  averment 
m  the  petition  that  the  fraud  was  not  discovered  until  April,  1876. 
As  we  think  the  statute  did  not  begin  to  run  against  Maple  until 
he  had  discovered  the  fraud,  the  plea  was  not  broad  enough  to 
cover  the  case  stated  by  the  petition,  and  the  demurrer  to  it  should 
have  been  sustained. 

The  third  defense  presents  an  interesting  question.  In  presenting 
and  collecting  the  freight  bills  Gannett  acted  ^^  within  the  scope  oi 
his  authority.  The  company  held  him  out  to  its  customers  as  its 
representative  in  the  matter.  So  long  as  the  bills  he  presented  did 
not  bv  the  weights  or  prices  noted  therein  f  ui*nish  fair  reason  to 
question  their  truth,  a  customer  of  the  company  had  fuU  right  to 
i*ely  upon  them  as  being  the  demands  of  the  company  upon  him. 
On  these  pleadings  we  must  presume  that  the  bills  gave  no  indica- 
tion of  the  fraud.    This  defense  admits  that  the  fraud  was  the  act 
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of  tlie  company  by  its  agent.  If  they  conspired  together  to  com- 
mit the  fraud  they  were  joint  tort  feasors ;  coald  be  sued  jointly 
or  severally.  In  such  a  case  a  judgment,  without  satismction, 
as^inst  one,  could  not  be 'pleaded  in  bar  by  the  other.  Is  the  rule 
different  because  the  company  was  ignorant  of  the  fraud,  and  is 
liable  only  because  Gennett  was  acting  within  the  scope  of  his 
authority  f  Was  Maple  bound  to  elect  between  agent  and  princi- 
pal, and  having  carried  his  election  to  judgment  against  Gennett, 
did  he  thereby  release  the  company  ? 

No  case  precisely  in  point  has  been  cited,  and  we  have  found 
none. 

"We  are  referred  by  counsel  for  the  company  to  Priestly  v.  Femie, 
3  Hurlstone  &  Ooltman  Ex.  997 ;  Patterson  v.  Gandesgrein,  15 
East,  62  ;  Jones  v,  ^tna  Ins.  Co.,  14  Conn.  601 ;  Meeker  v.  Clag- 
hom,  44  N.  Y.  349  ;  Seelen  et  al.  v.  Eyan  &  Co.,  2  Cin.  Sup.  Ct. 
Bep.  158,  and  a  case  in  1  Disney. 

The  case  in  Disney  gives  no  aid  here.  The  one  in  Cin.  Rep. 
decides  that  the  principal  and  agent  were  not  jointly  liable  in  that 
suit,  and  required  the  plaintifi  to  elect  which  one  he  would  pursue 
in  that  action,  so  that  tne  other  might  be  stricken  out.  The  other 
cases  cited  were  suits  upon  contracts  so  made  by  the  agent  that  the 
contractee  might  elect  whether  the  a^ent,  or  the  principal,  should 
be  considered  the  party  with  whom  ne  had  a  contract ;  and  the 
courts  held,  that,  having  carried  the  election  as  far  as  a  judgment, 
the  creditor  had  fixed  the  contract,  and  the  parties  thereto,  perma- 
nently. Bramwell,  J.,  in  the  case  in  3  H.  &  C.  977,  places  liis  de- 
cision upon  the  ground  just  stated,  and  upon  the  additional  consid- 
eration that  the  judgment  against  the  agent  altered  the  situation 
of  the  principal. 

Gennett  has  no  right  to  sue  the  company  because  of  Maple's 
judgment  a^inst  him.  He  can  base  no  action  upon  the  result  of 
his  own  wilful  fraud. 

We  are  also  cited  to  "Wharton  on  Agency  and  Agents,  section 
473.  The  author  cites  Priestly  v.  Femie,  above  referred  to,  for 
the  rule  he  states,  but  adds  '^  there  is  much  reason  for  the  position 
that  the  mere  taking  judgment  against  the  agent  under  such  cir- 
cumstances (as  in  the  case  cited)  should  not,  when  the  judgment  is 
unsatisfied,  extinffuish  the  debt."  The  case  before  us  presents 
stronger  reasons  than  the  one  referred  to  by  Wharton  for  holding 
that  die  liability  of  the  principal  continues.  Unless  Maple's  re- 
covery against  Gennett  aSectea  the  rights  of  the  railway  company 
we  can  see  no  reason  for  holding  that  recovery  a  bar  in  its  favor. 
So  long  as  Gennett  wholly  fails  to  pay  that  judgment ;  so  long  as 
Maple  makes  no  collection  thereon,  Gennett  must  remain  liable  to 
make  good  to  the  company  the  damage  occasioned  by  his  miscon^ 
duct  as  its  agent.  Notning  but  satisfaction  by  him,  or  by  bis  prop- 
erty, or  the  statute  of  limitations,  can  release  him  without  the  con* 
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sent  of  Ilia  principal.  We  hold  that  the  demurrer  to  this  defense 
should  have  been  sustained. 

The  text-books — Story  on  Agency,  section  452 ;  Addison  on 
Torts,  vol.  2,  section  119y — ^agree  that  when  the  agent  acts  "  within 
the  scope"  of  his  agency,  the  facts  that  the  principal  was  i^orant 
of  the  fraud  ;  did  not  receive  any  profit  thereirom,  ana  never 
ratified  it,  do  not  relieve  him  from  liability  for  the  fraud.  The 
fifth  defense  was  therefore  insufficient. 

Judgments  below  reversed ;  demurrers  to  second,  third,  fourth, 
and  fifth  defense  sustained,  and  cause  remanded. 

Liability  of  Principal  for  Fraud  of  Agent. — A  principal  is  .ordinarily  liable 
for  the  fraud  or  deceit  of  his  agent,  ^nnett  v.  Judson,  21  N.  T.  238;  Man- 
dorff  «.  Wickersham,  63  Pa.  St.  87;  Concord  Bank  v,  Gregg,  14  K.  H.  831; 
Crans  v.  Hunter,  28  N'.  T.  889 ;  Crump  v.  U.  8.  Mining  Co.,  7  Gratt,  352 ; 
New  York  &  New  Haven  R.  R.  Co.  v,  Schuyler,  84  N.  Y.  30;  Law  c.  Grant, 
37  Wiac.  548;  Tagg  v,  Tennessee  Nat.  Bank,  9  Heisk.  479;  National  Life 
Ins.  Co.  9.  Minch,  5  Thomp.  &  C.  545 ;  Upton  v,  Tribilcock,  91  U.  S.  45 ; 
Silenberger  v.  Protect.  Mut.  Fire  Ins.  Co.,  89  Pa.  St.  464. 

As  to  whether  an  action  sounding  in  tort  will  lie  in  such  case  against  the 
principal  the  authorities  are  not  harmonious.  Udell  v,  Atherton,  7  H.  &  N. 
172;  Barwick  «.  English  Joint  Stock  Bank,  L.  R.,  2  Exch.  259;  Addie  v. 
Western  Bank  of  Scotland,  L.  R,  1  Hof.  L.  8.  &  D.  145. 

The  better  opinion  is  that  the  action  will  lie.  Swift  v.  Winterbotham^  L. 
R.,  8  Q.  B.  244;  Locke  v.  Steams,  1  Mete.  560;  Durst  v.  Burton,  47  N.  Y. 
167. 

At  least  if  the  principal  has  adopted  the  benefit  of  the  agent's  act.  Mac- 
kay  9.  Commercial  Bank,  80  L.  T.  (N.  8.)  180,  But  see  Miller  v.  Wild  Cat, 
etc.,  Co.,  52  Ind.  1« 


MiBsouBi  Paoifio  By.  Oa 
Stults. 

(Advance  Oaee^  Katuas.     April  1,  1884.) 

A  local  station  agent  has  no  authority  generally  to  contract  to  furnish  cars 
to  shippers  at  stations  other  than  that  at  which  he  is  stationed.  Agency  can- 
not be  proved  by  oral  declarations  of  the  supposed  agent. 

Erbob  from  Miami  county. 

W.  A.  Johnson,  for  plaintiff  in  error. 

"W.  H.  Browne,  for  aefendant  in  error. 

Valenthtb,  J. — The  plaintiff  in  error,  the  Missomd  Pacific  Ry. 

Co.,  was  defendant  in^the  court  below,  and  the  defendants  in  error, 

Stnlts  and  Kevswiender,  were  plaintiffs  in  the  eonrt  below ;  and 

the  principal  question  involved  in  the  case  in  the  court  below  was 

15  A.  &  E.  R  Cas.— 7 
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whether  the  defendant  entered  into  a  special  contract  with  the 
plaintiffs  to  furnish  the  plaintiffs  two  stock  cars,  of  certain  dimen- 
sions,  at  Louisburgh,  Miami  Co.,  Kansas,  on  March  3, 1883.  Judg- 
ment wa£  rendered  in  favor  of  the  plaintiffs  below  and  against  ^e 
defendant  below,  and  the  defendant  below  (as  plaintiff  in  error) 
now  seeks  to  have  such  judgment  reversed. 

We  think  the  plaintiffs  below  tried  their  case  on  a  wrong  theory — 
upon  the  theory  that  the  defendant  below  was  liable  for  every- 
thing said  or  done  by  ai^y  of  its  employes,  whether  within  the  line 
of  their  particular  duties  or  not.  The  plaintiffs  below  introduced 
evidence  tending  to  show  that  the  plaintiffs  entered  into  a  contract 
with  the  local  station  agent  of  the  railway  company  at  Paola,  Kan- 
sas, to  furnish  the  said  two  cars  to  the  plaintiffs  at  Louisburgh,  Kan- 
sas. The  plaintiffs  also  introduced  evidence  of  the  oral  statements 
of  the  station  agent  at  Paola,  to  prove  that  he  had  ordered  the  cars 
bv  telegraph,  to  be  furnished  by  the  station  agent  at  Louisburgh. 
The  plaintiffs  also  introduced  evidence  of  the  oral  statements  of  flie 
supposed  agent  at  Louisburgh,  to  prove  that  he  was  in  fact  the 
agent  of  the  railway  company  at  Louisburgh.  The  plaintiffs  also 
introduced  evidence  showing  the  oral  statements  of  the  conductor, 
engineer,  fireman,  and  brakeman  on  a  certain  train  belonging  to 
the  defendant,  to  prove  that  the  cars  might  have  been  furnished 
by  the  railway  company  to  the  plaintiffs  just  as  well  as  not.  All 
the  foregoing  evidence  was  incompetent.  It  cannot  be  presumed 
or  supposed,  in  the  absence  of  evidence,  that  a  local  station  agent 
along  the  line  of  a  railway  has  any  general  authority  to  contract 
for  furnishing  cars  to  shippers  at  otlier  stations  than  his  own. 
Wood  V.  C,  M.  &  St.  P.  Ry.  Co.,  69  Iowa,  196 ;  s.  c,  6  Am.  & 
Eng.  R.  R.  Cas.  314 ;  and  no  evidence  was  introduced  tending  to 
prove  that  the  station  agent  at  Paola  had  any  such  authority ;  out, 
on  the  contrary,  evidence  was  introduced  showing  that  he  had  no 
such  authority.  Nor  can  agency  be  proved  by  proof  of  the  oral 
declarations  of  the  supposed  agent  himself ;  and  all  the  other  oral 
declarations  and  statements  of  the  various  witnesses  not  made  under 
oath,  and  not  within  the  lines  of  their  particular  duties,  wei*e  in- 
competent. Railway  companies  are  not  responsible  for  the  dec- 
larations or  admissions  of  any  of  their  servants  beyond  the  im- 
mediate sphere  of  their  agency,  and  during  the  transaction  of  the 
business  in  which  they  are  employed.     Greenl.  Ev.  §  114a. 

The  judgment  of  the  court  below  will  be  reversed,  and  cause  re- 
manded for  a  new  trial. 

See  Harrison  «.  Missouri  Pac.  R.  Co.,  7  Am.  &  Eng.R.  R  Cas.  882;  LdoiA- 
ville.  etc.,  R.  R  Co.  o.  Henly,  12  Am.  &  Eng.  R.  R.  Cas.  801. 
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CONLON 
V. 

Eastebn  R.  B.  Co. 

(135  MoMCLchusetU  BeporU,) 

A  railroad  corporation  made  a  contract  with  a  person  to  build  a  culvert  under 
a  highway  alongside  of  its  railroad.  By  the  terms  of  the  contract^  the  cor- 
poration furnished  a  derrick  for  use  in  the  work.  The  derrick,  while  in  use 
m  the  highway,  fell,  in  consequence  of  the  parting  of  a  guy,  which  was  old 
and  obviously  defective  when  the  derrick  was  delivered  by  the  corporation 
to  the  contractor.  By  the  fall,  the  plaintiff,  who  was  not  a  servant  of  the 
corporation  or  of  the  contractor,  was  injured.  Held^  that  these  facts  would 
warrant  the  jury  in  returning  a  verdict  for  the  plaintiff  against  the  corpora- 
tion. 

ToBT  for  personal  injuries.  Answer,  a  general  denial.  Trial  in 
this  conrt,  before  W.  Allen,  J.,  who  reported  the  case  for  the  deter- 
mination of  the  full  conrt,  in  substance  as  follows : 

The  plaintiff  offered  evidence  tending  to  show  the  following 
facts :  In  October,  1878,  one  James  Dean  was  under  contract  with 
the  defendant  to  build,  and  was  building,  a  culvert  under  Franklin 
Street,  in  the  town  of  Maiden,  the  defendant  by  one  term  of  the 
contract,  which  was  not  in  writing,  agreeing  to  furnish,  and  in  fact 
furnishing,  a  derrick  and  tools,  and  the  necessary  stone.  Franklin 
Street  crosses  the  defendant's  railroad  at  a  right  angle,  and  the  cul- 
vert was  building  over  a  watercourse  that  ran  alongside  of,  and 
nearly  parallel  to,  said  railroad,  and  under  the  street.  In  the  course 
of  the  work  the  plaintiff,  who  was  in  the  employ  of  the  town  of 
Maiden,  was  engaged  in  damming  up  said  watercourse ;  and,  while 
so  engaged,  was  injured  by  the  fall  of  the  derrick  so  in  use  by 
Dean.  The  cause  of  the  fall  of  the  derrick  was  the  parting  of  a 
guy,  which  guy  was  old  and  worn,  and  obviously  defective  and 
unlit  for  use,  and  was  so  when  delivered  by  the  defendant  to  Dean. 
At  the  time  of  the  accident,  the  derrick  was  erected  on  the  north 
side  of  the  railroad,  on  Franklin  Street.  The  broken  gny  was  re- 
placed by  a  sound  one  furnished  by  the  defendant. 

Upon  the  conclusion  of  the  plaintiff's  testimony,  the  defendant 
contended  that  these  facts,  if  proved,  were  not  sufiScient  to  sustain 
the  plaintiff's  case ;  and  asked  the  judge  to  rule  accordingly.  The 
judge  declined  so  to  rule,  and  ruled  that  the  evidence  was  sufficient. 
The  defendant  offeree!  no  testimony.  The  jury  returned  a  verdict 
for  the  plaintiff,  in  the  sum  of  $3,150 ;  and  the  defendant  alleged 
exceptions. 

R.  Olney  and  S.  Butler  for  the  defendant. 

L.  M.  Child  and  T.  E.  Barry  for  the  plaintiff. 
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0.  Allen,  J. — ^Bjr  the  true  construction  of  the  report,  the  jury 
were  warranted  in  finding  that  the  defendant  furnished  the  derrick, 
to  be  used,  as  it  was  actually  used,  in  a  particular  work.  In  point 
of  fact,  it  was  unfit  for  use.  The  contractor.  Dean,  ought  to  have 
discovered  its  unfitness,  but  perhaps  did  not.  However  this  may 
have  been,  the  defendant  would  be  responsible  for  the  natural  con- 
sequences of  its  use  in  the  manner  in  which  the  defendant  contem- 
plated that  it  should  be  used.  There  is  nothing  to  show  that  Dean 
used  it  otherwise  than  as  the  defendant  expected  that  he  would  use 
it.  The  defendant  is  responsible  for  the  consequences  of  what  it 
intended  to  have  done.  Whether  th.e  injury  to  the  plaintifE  was  a 
natural  and  probable  consequence  of  the  defendant's  neglect,  was 
for  the  jury. 

Judgment  on  the  verdict. 

See  Hughes  «.  Cincinnati  &  Springfield  R  R  Co.,  and  note,  infnu 


Hughes 

V. 

GmomNATi  AND  Speingfield  Rt.  Co. 

(Advance  Ctue^  Ohio,    Ifae&mber  18,  1888.) 

In  respect  to  the  liability  of  an  employer  for  the  negligence  or  mlBConduct 
of  an  employee,  whether  agent,  servant,  or  independent  contractor,  the  law 
makes  no  distinction  between  natural  persons  ana  corporationB. 

A  corporation  organized  for  the  purpose  of  constructing  and  operating  a 
railroad,  having  acquired  its  right  of  way  by  the  exercise  of  the  power  of 
eminent  domain,  or  otherwise,  may  contract  with  another  person  for  the  con- 
struction of  the  whole  or  any  part  of  the  road,  without  retaining  the  right 
to  control  the  mode  or  manner  of  doing  the  work ;  and  in  such  case  the  cor- 
poration ia  not  liable  to  third  persons  for  an  injury  resulting  from  the 
carelessness  or  wilful  act  of  the  contractor. 

But  if  the  corporation  retain  control  over  the  mode  and  manner  of  doing 
the  work,  the  relation  of  independent  contractor  does  not  exist,  and  the 
employer  is  liable  for  an  injury  to  third  persons  from  the  carelessness  or 
wilful  wrong  of  the  contractor  while  engaged  in  the  performance  of  the 
work. 

A  right  reserved  in  the  contract,  on  the  part  of  the  railroad  company,  to 
direct  as  to  the  quantity  of  work  to  be  done,  or  the  condition  of  the  work 
when  completed,  is  not  a  right  to  control  the  mode  or  manner  of  doing  the 
work,  within  the  rule  above  stated. 

When  an  employer  retains  control  over  the  mode  and  manner  of  doing  a 
specified  portion  of  the  work  only,  and  an  injury  results  to  a  third  person 
from  the  doing  of  some  other  portions  of  the  work,  the  contractor  alone  is 
liable. 

The  rule  of  non-liability  on  the  part  of  the  employer  for  the  wrong  of  the 
contractor,  applies  to  contracts  in  respect  to  reid  estate  as  well  as  movable 
property,  except,  that  owners  of  real  estate  cannot  relieve  themselves  for 
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liability,  through  the  interventioD  of  a  c6ntractor,  for  the  erection  of  a 
nuisance;  nor  for  an  injury  to  third  persons,  necessarily  or  naturally  result- 
ing from  doing  the  work  in  the  manner  it  was  contracted  to  be  done. 

Ebbor  to  the  Superior  Court  of  Cincinnati. 

Mrs.  Hnghes,  her  husband  joining,  brought  her  ori^nal  action 
against  the  Cincinnati  &  Springfield  By  Co.,  for  that,  m  construct- 
ing its  railroad  through  her  lands,  the  defendant  had  wrongfully 
Eiled  large  quantities  of  waste  dirt  upon  her  arable  lands  not  em- 
raced  within  the  right  of  way,  whereby  the  lands  so  covered  with 
the  waste  dirt  became  untillable  and  wholly  worthless,  to  her  great 
damage,  etc. 

An  issue  of  fact  having  been  joined,  a  jury  was  impanelled  and 
the  plaintiff  oflEered  testimony.  After  the  plaintiff  closed  her  tes- 
timony, the  court,  on  motion  of  defendant,  directed  the  jury  to 
return  a  verdict  for  defendant,  which  was  done  accordingly.  After 
verdict,  a  motion  for  a  new  trial  was  made  by  plaintiff^  which  the 
court  overruled  and  rendered  judgment  for  defendant.  A  bill  of 
exceptions  containing  all  the  testimony  was  filed.  This  judgment, 
at  special  term,  was  affirmed  at  general  term  of  the  Superior  Court 
of  Cincinnati. 

FoUet  &  Dawson,  and  J.  M.  Spencer  for  plaintiff  in  error. 

Matthews  &  Shoemaker  for  defendant  in  error 

MoIlvaine,  J. — The  record  shows  that  in  the  year  1871,  the 
Cincinnati  &  Springfield  By.  Co.,  having  acquired  a  right  of  way, 
one  hundred  feet  wide,  through  the  lands  of  plaintiff  and  others, 
entered  into  a  contract  with  Snell,  Denton  &  Co.,  for  the  construc- 
tion of  its  railroad  through  said  premises,  as  follows : 

^'  These  articles  of  agreement,  made  and  concluded  this  19th  day 
of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
seventy-one,  by  and  between  Nixon  Denton,  E.  H.  Williams,  Ab- 
ner  Taylor,  James  Aken,  Thomas  Snell,  James  T.  Snell,  as  Snell, 
Denton  &  Co.,  of  the  first  part ;  and  the  Cincinnati  &  Springfield 
By.  Co.,  of  the  second  part. 

"  Witness :  That  for  and  in  consideration  of  the  payments  and 
covenants  hereinafter  mentioned,  to  be  made  and  performed  by 
said  railroad  company,  the  said  party  of  the  first  part  doth  hereby 
covenant  and  agree  to  construct  and  finish,  in  the  most  substantial 
and  workmanlike  manner,  to  the  satisfaction  and  acceptance  of  the 
engineer  of  the  Cincinnati  &  Springfield  By.  Co.,  all  the  grub- 
bing and  clearing,  excavation,  embankment,  on  sections  number 
one  (1)  to  twenty-four  (24),  both  inclusive,  of  the  Cincinnati  & 
Springfield  By.,  between  Cincinnati  &  Dayton,  the  said  work  to 
be  done  as  described  in  the  following  specifications,  and  agreeably 
to  the  directions,  from  time  to  time,  of  the  said  engineer  or  his  as- 
sistants, and  finished  on  or  before  the  first  day  of  February,  in  the 
year  one  thousand  eight  hundred  and  seventy-two. 
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"  Grubbing  and  clearing. — When  the  surface  of  the  ground  on 
which  embankments  are  to  be  built,  is  not  more  than  one  (1)  foot 
below  the  grade  line,  and  in  all  cases  where  excavations  are  to  be 
made,  the  trees,  stumps,  and  saplines  on  the  entire  ground  over 
which  excavations  will  extend,  shall  be  grubbed.  All  stumps, 
trees,  and  saplings  not  required  to  be  grubbed,  and  standing  on 
the  ground  to  be  occupied  by  embankments,  shall  be  chopped 
down  close  to  the  surface  of  the  ground,  and  so  as  to  be  not  less 
than  one  foot  below  grade.  The  entire  ground  on  which  embank- 
ments or  excavations  are  to  be  made,  and  such  additional  width, 
not  exceeding  fifty  feet  on  each  side,  as  the  engineer  of  the  rail- 
road may  direct,  snail  be  cleared  of  all  trees,  logs,  brush  and  other 
i)erishable  matter,  and  all  fences  shall  be  removed  to  or  beyond  the 
imits  of  the  right  of  way  of  the  company.  The  fences,  buildings, 
timber  and  wood  on  the  line  of  the  railroad  are  the  property  of  the 
railroad  company  or  of  the  land-owners,  and  may  he  taken  down 
and  removed  by  the  owner  within  a  reasonable  time,  and  all  such 
as  shall  not  be  so  removed  shall  be  cleared  ofi  by  the  contractor 
and  piled  up  and  preserved  for  the  use  of  the  owner,  on  the  direc- 
tion of  the  engineer.  The  contract  prices  will  be  understood  as 
covering  and  including  all  grubbing  and  clearing  necessary  or  re- 
quired at  borrowing  pits. 

"  Earthwork. — The  grading  will  generally  be  for  a  single-track 
railroad,  with  excavations  twenty-two  feet  wide  at  grade  line,  and 
embankments  sixteen  feet  wide  at  grade  line,  but  increased  width 
shall  be  made  for  passing  places  or  side-tracks,  at  such  places  as  the 
engineer  may  direct.  Urade  line  is  eighteen  inches  below  the 
height  at  which  the  tops  of  the  cross-ties  are  to  be  placed  for  the 
railroad  track  on  the  grade  when  finished. 

"Excavation  will  include  all  cuttings  for  the  road-bed,  for 
ditches  and  drains,  for  changing  turnpike  or  common  roads  and 
channels  of  streams  and  all  other  cuttings  necessary  to  or  connected 
with  the  railroad,  and  which  shall  be  directed  by  the  engineer. 
Excavation  will  be  measured  in  the  prism  of  the  road-bed  while 
the  material  is  in  place.  Material  wasted  after  being  excavated, 
and  not  placed  in  embankments,  will  be  paid  for  as  excavations 
only.  Excavations  will  be  of  such  width  and  depth,  and  with  the 
side  slopes  of  such  inclination  as  the  engineer  may  direct.  Earth 
taken  from  roadway  excavations,  and  hauled  three  hundred  feet 
and  less,  and  placed  into  roadway  embankments,  will  be  estimated 
as  excavations  only,  and  for  all  earth  from  roadway  excavations, 
hauled  three  hundred  feet  and  over,  and  placed  into  roadway  em- 
bankments, the  contracts  will  specify  the  price  to  be  paid  per  cubic 
yard  for  each  one  hundred  feet  haul  over  three  hundred  feet,  in 
addition  to  the  price  for  roadway  excavations ;  but  no  other  meas- 
urement or  allowance  will  be  made  for  roadway  embankments 
made  from  earth  taken  from  roadway  excavations.    Earth  from 
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roadway  excavations  to  be  hauled  into  embankments,  as  far  as  the 
engineer  directs,  not  exceeding  two  thousand  feet.  In  all  cases 
where  earth  from  roadway  excavations  is  wasted  or  carried  into 
spoil-bank,  a  space  of  three  feet  must  be  left  between  the  top  slope 
of  the  excavations  and  such  spoil-banks,  and  the  earth  so  wasted 
must  be  placed,  and  spoil-banks  so  formed  as  to  slope  backward 
from  the  road- bed  excavation  in  such  manner  as  the  engineer  shall 
direct,  and  so  as  to  carry  all  surface  water  from  the  road-bed. 
Earth  from  roadway  excavations  wasted  or  carried  into  spoil-banks, 
will  be  estimated  as  excavations  only,  and  no  allowance  will  be 
made  for  haul.  Eock  excavations  will  be  fourteen  feet  in  width 
at  ^ade,  with  such  side  slopes  as  the  engineer  shall  direct.  All 
ro<^  taken  from  the  cuts  shall  be  piled  up  along  side  of  cuts,  as 
directed  by  the  engineer,  and  be  the  property  of  the  railway 
company. 

"Excavations  will  be  classified  as  solid  rock,  loose  rock,  and 
earth  excavations. 

"  Solid  rock  excavation  will  include  all  sand  rock  or  lime  rock 
which  may  be  found  in  place,^or  which,  if  not  so  found,  shall  be 
in  masses  or  blocks,  each  containing  over  one  cubic  yard ;  and 
also,  all  the  interlying  stratified  slate  between  the  different  strata 
of  limestone  in  place. 

"Loose  rock  excavation  will  include  all  detached  rocks  con- 
taining over  one  cubic  foot  each. 

"Earth  excavation  will  include  all  material  which  does  not' 
specifically  belong  to  rock  excavation. 

"Embankments  for  road-bed  of  railroad,  for  common  roads, 
road  crossings,  bridge  approaches,  guard  banks,  and  embankments 
of  whatsoever  kind  required  to  construct,  or  for  whatsoever  pur- 
pose incidental  to  or  connected  with  the  construction  of  the  rail- 
road, and  which  may  be  required  by  the  en^neer  in  charge,  shall 
be  built  at  his  direction.  Embankments  shall,  as  far  as  practicable, 
be  built  of  the  material  taken  from  the  cuts.  They  shall  be  com- 
menced at  bottom  of  full  width,  and  carried  up  with  the  required 
slope.  The  form  and  dimensions  of  embankments  shall  conform 
to  the  stakes  and  directions  of  the  engineer,  and  embankments 
which  will  be  required  about  masonry  shall  be  built  at  such  time, 
and  in  such  manner,  and  of  such  material,  as  the  engineer  shall 
direct.  Embankments  shall  be  built  of  such  height  and  width  as 
will,  in  the  opinion  of  the  engineer,  leave  them  of  full  size  when 
they  shall  have  become  fully  settled  and  compact.  Embankments 
made  from  borrowed  earth  will  be  measured  in  the  prism  of  tlie 
road-bed,  and  in  no  case,  unless  specially  directed  by  the  chief 
engineer,  will  borrow  pits  be  measured.  Borrowed  earth  to  form 
embankments  will  be  taken  from  such  place  as  may  be  selected  by 
the  engineer,  and  the  excavation  made  in  borrow  pits  shall  be  so 
shaped  and  worked  as  not  to  unnecessarily  injure  or  disfigure  the 


104        HIJOHES  V.  OIKOINKATI  A  SPRINGFIELD  RY.  CO. 

lands  on  which  they  are  made.  Shonld  the  engineer  require 
borrowed  earth  to  be  hauled  over  three  hundred  feet  into  embank- 
ments, then  the  haul  over  three  hundred  feet  to  be  paid  for  at  the 
contract  price  for  haul.  All  borrowing  ditches,  from  which  earth 
is  taken  to  form  embankments,  must  be  so  worked  and  shaped  as 
to  leave  good,  continuous  and  uniform  ditches,  to  afford  free 
passage  to  all  water  alon^  and  from  said  ditches.  The  inner  side 
of  all  such  ditches  must  have  same  slope  as  roadway  embankments ; 
a  berme  of  two  feet  where  embankments  are  five  feet  and  less,  and 
three  feet  where  embankments  are  over  five  feet,  must  in  all  cases 
be  left  between  the  outer  toe  or  base  of  embankment,  and  the 
inner  angle  of  side  or  boiTowing  ditches.  Embankments  shall  be 
built  in  layers  of  not  more  than  three  feet  vertical  height,  extend- 
ing across  the  bank  for  its  full  width.  In  case  where  temporary 
trestling  is  required,  in  order  to  grade  the  track  as  fii-st  laid  over, 
or  from  masonry  or  streams  or  uneven  ground,  such  trestling 
shall  be  built  by  the  contractors  without  cnarge  to  the  company. 
And  in  all  cases  the  contract  price  for  work  will  be  understood  to 
cover  and  include  all  materials,  labor  and  expense  required  for  the 
work,  and  everything  required  for  or  incidental  to  the  carrying  on 
or  completion  of  the  same. 

"  Whenever  the  route  of  the  railroad  is  traversed  by  public  or 
private  roads,  commodious  passing-places  must  be  kept  open  and 
in  safe  condition  for  use.  And  in  passing  through  farms  or  lots, 
the  contractor  must  also  keep  up,  at  his  own  expense,  such  fences 
as  will  be  necessary  for  the  preservation  of  the  property  and  the 
trees,  grass,  and  otner  crops. 

"  The  work  to  be  commenced  as  soon  as  the  railway  company 
acquire  title  to  the  lands  upon  which  the  work  is  to  be  done. 

"  No  charge  shall  be  made  by  the  contractor  for  hindrance  or 
delay,  from  any  cause,  in  the  progress  of  the  work  or  any  portion 
thereof. 

'^  All  of  the  work  shall  be  done  in  a  neat,  substantial  and  work- 
manlike manner,  and  at  the  time  of  the  acceptance  of  any  part  of 
it,  the  same  shall  be  neatly  trimmed,  and  in  all  respects  fully  com- 
pleted, to  the  satisfaction  of  the  engineer  in  charge. 

"  And  the  said  Cincinnati  &  Springfield  Ry.  Co.  doth  promise 
and  agree  to  pay  to  the  said  party  of  the  first  part,  for  completing 
this  contract  as  follows,  viz.: 

^^  For  grubbing  and  cleaning,  ten  (10)  dollars  per  station  of  one 
hundred  feet,  for  work  actually  done. 

"  For  earth  excavation,  per  cubic  yard,  nineteen  (19)  cents. 

"  For  rock  excavation,  per  cubic  yard :  Loose  rock  excavation, 
seventy  (70)  cents ;  solid  rock  excavation,  one  dollar  and  ten  cents 
($1.10). 

"  For  haul,  per  cubic  yard,  per  one  hundred  feet  after  first  three 
hundred  feet,  one  and  one  half  (1^)  cents. 
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"  For  embankmeDt  from  borrowed  earth,  per  cubic  yard  twenty 
(20)  cents. 

"  And  for  all  work  for  which  no  price  shall  be  fixed  in  this  con- 
tract; such  price  as  shall  be  agreed  on  by  the  parties,  or,  if  the 
parties  shall  not  be  able  to  agree,  such  price  as  the  engineer  shall 
deem  reasonable  and  fair. 

'^  On  or  soon  after  the  first  day  of  each  month,  during  the  pro- 
gress of  this  work,  an  estimate  shall  be  made  of  the  relative  value 
of  the  work  done,  to  be  judged  of  by  the  engineer ;  and  ninety 
per  centum  of  the  amount  of  said  estimate  shall  be  paid  to  the 
party  of  the  first  part,  by  the  twelfth  of  the  month  in  which  said 
estimate  shall  be  made ;  and  when  all  the  work  embraced  in  this 
contract  is  completed,  agreeably  to  the  specifications,  and  in  ac- 
cordance with  the  directions  and  to  the  satisiaction  and  acceptance  of 
the  engineer  of  said  railroad  company,  there  shall  be  a  final  esti- 
mate made  by  said  engineer,  of  the  quantity,  quality,  character,  and 
value  of  said  work,  according  to  the  terms  of  this  agreement ;  and 
within  ten  days  after  date  of  such  estimate,  the  balance  appearing 
due  to  the  party  of  the  first  part  shall  be  paid  to  the  said  first 
party,  upon  the  said  party  giving  a  release  to  the  said  railroad 
company  from  all  claims  and  demands  whatsoever,  growing  in  any 
manner  out  of  this  agreement ;  and  when  any  three  (3)  consecu- 
tive sections  thereof  shall  be  fully  finished  as  above,  the  same  shall 
be  accepted  by  said  company. 

'^  It  is  further  covenanted  and  agreed,  between  the  said  parties, 
that  said  party  of  the  first  part  shall  give  personal  attention  and 
superintendence  to  the  work  embraced  in  this  contract. 

"  The  said  party  of  the  first  part  further  agrees  not  to  keep,  or 
suffer  to  be  kept  or  used,  ardent  spirits  on  the  work,  or  in  any 
house  or  tenement  built  or  occupied  by  said  party,  or  by  the  work- 
men in  the  employment  or  under  the  control  of  said  party,  on  or 
near  said  road ;  and  agrees  to  discharge  from  his  employment,  and 
from  the  work,  any  person  who  is  guilty  of  a  breach  of  this  regu- 
lation. 

"  It  is  further  agreed  and  understood,  that  the  work  embraced 
in  this  contract  shall  be  commenced  within  twenty-five  (25) 
days  (or  as  soon  as  the  right  of  way  is  obtained)  from  this  date, 
and  prosecuted  with  such  force  as  the  engineer  may  deem  adequate 
to  its  completion  within  the  time  specified ;  and  if  at  any  time  the 
said  party  of  the  first  part  shall  refuse  or  neglect  to  prosecute  the 
work,  and  every  part  of  it,  with  a  force  sufficient  in  the  opinion  of 
the  said  engineer  to  secure  its  completion  within  the  time  specified 
in  this  agreement,  then  and  in  that  case,  the  engineer,  or  sucn  other 
agent  as  he  may  designate,  may,  on  ten  days'  n6tice,  proceed  to 
take  possession  of,  and  use  in  completing  the  work  or  any  part  of 
it,  such  tools,  machineiy,  tenements  and  other  buildings  and  sup- 
plies or  materials  as  may  be  in  the  work,  or  prepared  for  it,  and 
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belonging  to  the  party  of  the  first  part ;  to  purcliaee  such  additional 
tools,  material,  machinery,  buildings  and  supplies  as  he  may  deem 
necessary  or  proper;  and  to  employ  such  number  of  workmen, 
laborei*s,  teams  and  overseers  as  may  in  the  opinion  of  said  en^- 
neer  be  necessary  to  insure  the  completion  of  tne  work  within  tho 
time  hereinbefore  limited,  or  as  soon  thereafter  as  may  be  practi- 
cable, at  such  prices  and  wages  as  he  may  find  it  necessary  or  ex- 
pedient to  give ;  pay  for  all  such  purchases  and  teams,  and  all  per- 
sons so  employed,  and  charge  over  the  amount  so  paid  over  to  the 
party  of  the  first  part,  as  for  so  much  money  paid  to  said  party  of 
the  nrst  part  on  this  contract.  And  for  failure  to  prosecute  the 
work  witn  an  adequate  force,  for  non-compliance  with  liis  directions 
in  regard  to  the  manner  of  performing  it,  or  for  any  other  omission 
or  neglect  of  the  requirements  of  this  agreement  and  specifications, 
on  the  part  of  the  party  of  the  first  part  or  in  case  the  party  of  the 
first  part  shall  do,  or  persist  in  doing,  any  portion  of  the  work  em- 
braced in  this  contract,  in  an  unfaithful  and  unworkmanlike  man- 
ner, then,  for  any  such  omission  or  neglect,  or  failure,  or  for  such 
unfaithful  or  unskilled  performance,  the  engineer  may,  at  his  dis- 
cretion, declare  this  contract,  or  any  portion  or  section  embaraced 
in  it,  forfeited — ^which  declaration  of  forfeiture  shall  exonerate  the 
said  railroad  company  from  all  obligations  and  liabilities  arising 
under  this  contract,  so  far  as  they  relate  to  the  portion  or  section 
declared  forfeited,  the  same  as  if  this  agreement  had  never  been 
made ;  and  the  reserved  percentage  upon  work  done  by  the  party 
of  the  first  part,  on  the  forfeited  portion  or  section,  may  be  re- 
tained forever  by  the  said  railroad  company.  The  masonry  on  the 
sections  embraced  in  this  contract  shall  be  done,  or  other  provi- 
sions therefor  made,  in  time  by  the  railroad  company  not  to  delay 
the  work. 

"  And  it  is  mutually  agreed,  and  distinctly  understood,  that  the. 
decision  of  the  chief  engmeer  shall  be  final  and  conclusive  in  any 
dispute  which  may  arise  between  the  parties  to  this  agreement, 
relative  to  or  touching  the  same,  and  each  and  every  of  said  parties 
does  hereby  waive  any  right  of  action,  suit  or  suits,  or  other  remedy 
in  law  or  otherwise,  by  virtue  of  said  covenants ;  so  that  the  deci- 
sion of  the  said  engineer  shall,  in  the  nature  of  an  award,  be  final 
and  conclusive  on  the  rights  and  claims  of  said  parties. 

"  In  witness  whereof,  the  said  Cincinnati  &  Springfield  Ry.  Co. 
has,  by  its  president,  executed  and  signed  the  same,  and  caused  the 
seal  01  the  company  to  be  affixed ;  and  the  said  Snell,  Denton  & 
Co.  have  hereunto  set  their  hands  and  seals  the  day  and  year  first 
above  written  in  duplicate. 

"  Signed,         *  Snell,  Denton  &  Co. 

"  The  C.  &  S.  Railway  Co. 

"  "Witness :  By  R.  M.  Shoemaker,  President." 
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Snell,  Denton  &  Co.  entered  on  the  performance  of  this  contract, 
and,  in  making  an  excavation  within  the  right  of  way,  through 
plaintiff's  lands,  rejnoved  and  deposited  the  waste  dirt  on  the  lands 
of  the  plaintiff  not  embraced  in  the  right^of  way  to  her  damage,  as 
complained  of  in  her  petition. 

The  main  oiiestion  before  us  is,  was  the  railway  company  re- 
sponsible for  the  wrongful  act  of  Snell,  Denton  &  Co.  ? 

The  plaintiff's  claim  is  stated  by  counsel  thus : 

"  We  claim  for  plaintiff : 

''  First,  that  the  dief endant  retained  control  over  the  mode  and 
manner  of  doing  the  work,  and  that  the  contractors  were,  therefore, 
not  independent  contractors. 

"  Second,  that  if  the  injury  had  been  committed  by  independent 
contractors  the  defendant  would,  nevertheless,  be  liable,  because 

"  1.  It  cannot  delegate  to  others  the  responsibility  for  the  proper 
performance  of  that  work  which  it  alone  was  authorized  by  law  to 
do.     It  took  the  privileges  conferred  upon  it  cum  onere. 

"  2-  The  owner  or  possessor  of  fixed  property  is  responsible  that 
it  be  so  used,  even  by  his  independent  contractors,  as  that  others 
shall  receive  no  injury. 

"  3.  Where  injury  results  directly  from  the  acts  which  the  con- 
tractor is  authorized,  or  permitted  to  do,  the  person  who  employs 
the  contractor  and  authorizes  or  permits  him  to  do  those  acts,  is 
Hable  to  the  injured  party." 

The  first  claim,  in  substance,  is  that  Snell,  Denton  &  Co.  were 
the  servants  of  the  railway  company,  and  therefore  the  doctrine  of 
respondeat  superior  applies.  Whether  the  liability  contended  for 
be  strictly  within  the  rule  of  respondeat  superior,  or  an  exception 
to  the  rule  of  non-liability  of  an  employer  for  the  misconduct  of  a 
contractor,  the  law  is  certainly  well  stated  in  Cincinnati  v.  Stone, 
5  Ohio  St.  38,  that, 

"  Where  the  employer  retains  the  control  and  direction  over  the 
mode  and  manner  of  doing  the  work,  and  an  injury  results  from 
the  negligence  or  misconduct  of  the  contractor,  or  his  servant  or 
agent,  the  employer  is  placed  under  a  liability  equal  and  similar  to 
that  which  exists  in  the  ordinary  case  of  principal  and  agent." 

The  fact  assumed,  however,  in  this  claim,  depends  wholly  on  the 
contract  above  set  forth,  and  after  a  careful  consideration  of  all  its 
terms,  we  are  unanimously  of  opinion,  that  the  railway  company 
had  no  control  or  direction  over  that  part  of  the  worK  which  re- 
sulted in  damage  to  the  plaintiff.  True,  the  contract  subjects 
Snell,  Denton  &  Co.,  in  a  score  or  more  of  particulars,  to  the  direc- 
tion of  the  company's  engineer.  But,  with  one  exception,  the  riffht 
to  direct  thus  reserved  to  the  engineer,  relates  only  to  the  quantity 
of  work  to  be  done  in  the  construction  of  the  road,  or  to  the  con- 
dition of  the  work  when  completed,  and  not  to  the  mode  or  man- 
ner of  doing  the  work.     The  retaining  of  such  power  of  control  or 
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direction  does  not  bring  the  case  within  the  reason  or  spirit  of  the 
rule  in  Cincinnati  v.  Stone.  The  principle  of  that  mie  nndonbt- 
edly  is,  that  the  right  of  control  retained  bj  the  employer  must  be 
Bach  as  devolves  upon  him  the  daty  to  protect  third  persons  from 
injury,  and  hence  he  cannot  be  heard  to  say  that  he  did  not  direct 
or  assent  to  the  mode  and  manner  in  which  it  was  done,  if  injury 
results. 

Much  stress  is  laid  upon  the  following  clause,  found  in  the  speci- 
fications concerning  excavations :  '^  earth  from  roadway  excavations 
to  be  hauled  into  embankments  as  far  as  the  engineer  directs,  not 
exceeding  two  thousand  feet.  In  all  cases  where  earth  from  road- 
way excavations  is  wasted,  or  carried  into  spoil-banks,  a  space  of 
three  feet  must  be  left  between  the  top  slope  of  the  excavation  and 
such  spoil-banks,  and  the  earth  so  wasted  must  be  so  placed  and 
spoil-banks  so  formed  as  to  slope  backward  from  the  road-bed  ex- 
cavation in  such  manner  as  the  engineer  shall  direct,  so  as  to  carry 
all  surface  water  from  the  road-bea." 

The  power  of  the  engineer  to  direct,  under  this  clause,  is  limited 
to  cases  where  waste  earth  from  an  excavation  is  thrown  out  over 
the  top  slope  of  the  excavation  into  spoil-banks,  and  as  to  the  man- 
ner in  which  such  spoil-banks  shall  be  made  to  slope  backward  from 
the  excavation. 

Conceding  that  the  railway  company  would  be  liable  for  an  in- 
jury from  the  mode  and  manner  in  which  such  spoil-banks  might 
be  constructed,  under  the  direction,  or  without  the  direction  of  the 
engineer,  it  is  not  claimed  that  the  plaintiff  was  so  injured.  In 
wasting  the  earth  which  resulted  in  plaintiff's  injury,  the  contrac- 
tors were  acting  on  their  own  responsibility  witnout  any  control, 
or  right  of  control,  on  the  part  of  the  engineer,  as  to  the  mode  or 
manner  of  doing  the  work. 

A^n,  by  the  terms  of  the  contract,  Snell,  Denton  &  Co.  a^eed 
^^  to  do  the  work  as  described  in  the  specification,  and  agreeably  to 
the  direction,  from  time  to  time,  of  the  engineer  or  his  assistants." 
By  these  terms,  it  is  contended,  that  the  raflway  company  reserved 
a  general  control  over  the  mode  and  manner  of  doing  the  work. 
Wiien  the  whole  contract  is  considered,  it  is  quite  clear  that  '^  the 
directions  of  the  engineer  or  his  assistants,"  nere  referred  to,  are 
those  only  which  are  specially  named  in  the  specifications. 

We  find  no  provision  in  the  contract  whereby  the  railway  com- 
pany reserved  any  control  or  right  to  direct  the  mode  and  manner 
of  wasting  the  earth  which  was  cast  upon  plaintiff's  lands  by  Snell, 
Denton  &  Co.  Neither  do  we  find  that  tne  company  assumed,  in 
any  manner,  to  control  the  contractors  in  respect  to  such  work. 
Hence  the  liability  of  defendant  on  this  ground,  is  not  found  in 
the  proper  construction  of  this  contract. 

The  second  claim  of  plaintiff  is,  that  if  the  injury  had  been  com- 
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mitted  by  independent  contractors,  the  defendant  wonld  neverthe- 
less be  liable. 

The  general  rule,  that  employers  are  not  liable  for  the  negligence 
or  misconduct  of  independent  contractors,  is  not  disputed.  It  is 
contended,  however,  that  the  rule  does  not  apply  in  cases  of  con- 
tracts with  respect  to  real  property.  This  contention  cannot  be 
maintained.  The  rule  applies  to  contracts  in  respect  to  real  as  well 
as  personal  property.  It  is,  however,  in  respect  to  real  estate,  sub- 
ject to  these  exceptions :  the  employer  cannot  relieve  himself  from 
iability  by  contracting  with  others  for  the  performance  of  work 
where  the  necessary  or  probable  eSect  of  the  performance  of  the 
work  would  injure  third  persons;  nor  can  he  relieve  himself  of 
duties  resting  upon  him  as  the  owner  of  real  estate  not  to  do,  or 
suffer  to  be  aone  upon  it  by  others,  that  which  would  constitute  a 
nuisance.  Oooley  on  Torts,  547.  The  railroad  constructed  on 
defendants'  right  of  way  is  not  complained  of  as  a  nuisance ;  nor 
does  it  appear  that  the  wasting  of  earth  on  plaintiff's  land  was  a 
necessary  or  probable  oonseauence  of  the  construction  of  the  road. 
Personally,  i  think,  under  this  contract,  the  defendant  was  bound 
to  furnish  space  for  the  deposit  of  waste  material,  and,  if  it  did 
not,  it  might  be  inferred  that  it  assented  to  or  procured  the  con- 
tractors to  cast  it  upon  plaintiff's  land ;  but  for  aught  that  appears 
in  this  record,  ample  space  was  provided,  and  the  act  of  casting  the 
waste  earth  on  plaintiff's  land  was  a  wilful  trespass  by  the  con- 
tractors, of  which  the  railway  company  had  no  knowledge,  even  by 
its  engineer,  and  to  which  it  in  no  wise  consented. 

Again,  it  is  contended  that  a  railroad  company  cannot  delegate 
to  others  the  responsibility  for  the  proper  periormance  of  work 
which  it  alone  was  authorized  to  do. 

The  scope  of  this  proposition  is  not  readily  perceived.  In  sup- 
port of  it,  it  is  said  in  argument,  that  ^  when  tne  Legislature  gives 
a  railway  corporation  the  right  jto  take  the  land  of  citizens  and 
build  its  railway  thereon  witnout  their  consent,  it  confers  a  dan- 
gerous and  extensive  authority,  and  it  cannot  be  implied  that  the 
recipient  of  such  power  may  re-delegate  it,  or  shift  the  responsi- 
bility for  its  proper  exercise.  The  act^  of  the  contractor's  work- 
men were  the  acts  of  the  defendant.  Except  for  defendant's  char- 
ter those  workmen  would  have  been  trespassers  on  plaintiff's  land. 
They  were  there  doing  work  which  the  defendant  alone  was  author- 
ized to  do.  They  were  there  in  defendant's  right  and  exercising 
defendant's  corporate  functions."  This  argument  is  fallacious. 
These  workmen  on  plaintiff's  land  were  trespassers,  notwithstand- 
ing defendant's  charter.  The  defendant  was  not  authorized  to 
do  work  there.  This  work  was  not  the  exercise  of  corporate  func- 
tions. 

Undoubtedly  the  defendant  could  not  transfer  to  its  contractors 
the  right  to  be  a  corporation,  or  the  right  of  eminent  domain,  or 
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the  right  to  commit  a  trespass.  If  the  defendant  had  sent  its  con- 
tractors upon  land  where  it  had  no  right  to  go,  for  the  purpose  of 
building  its  road  or  wasting  material,  its  liability  could  not  be 
doubted.  The  question  in  this  case,  however,  is  this :  If  a  railway 
company,  by  the  exercise  of  its  power  of  eminent  domain,  acquires 
all  the  land  necessary  to  the  construction  of  its  road,  and  sends  its 
contractors  to  construct  its  road  thereon,  is  it  necessarily  liable  for 
a  trespass  committed  by  them  while  engaged  upon  the  work  ?  We 
think  not.  The  work  of  constructing  a  railroad  is  not  corporate 
work  unless  it  be  done  by  a  corporation  through  its  agents  and 
servants.  And  a  person  may  contract  with  a  railroad  company  to 
construct  its  road  without  becoming  its  agent  or  servant. 

This  proposition,  therefore,  resolves  itself  into  a  single  question, 
may  a  railroad  corporation,  having  power  to  contract  as  fully  as  a 
natural  person  in  relation  to  its  corporate  business,  enter  into  a 
contract  with  another  person  for  the  construction  of  its  road  with- 
out retaining  control  over  the  mode  and  manner  of  doing  tlie 
work?*  We  can  see  no  reason  to  doubt  it.  Of  course  any  condi- 
tion imposed  upon  the  right  to  construct  its  road  must  be  performed, 
and  the  company  cannot  shift  its  responsibility  for  the  perform- 
ance. But  this  is  no  new  principle,  nor  one  applicable  to  railroad 
corporations  alone.  When  a  right  is  possessed  by  a  natural  person, 
and  a  duty  is  attached  to  the  exercise  of  the  right,  such  duty  must 
be  performed;  such  natural  person  cannot  relieve  himself  from 
liability  through  the  intervention  of  an  independent  contractor. 

So,  on  the  other  hand,  when  the  law  exempts  a  natural  person, 
as  employer,  from  liability  for  the  wrongful  act  of  his  contractor, 
it  must  also,  under  like  circumstances,  exempt  a  corporation,  as 
employer,  from  Uability  for  the  wrongful  act  of  its  contractor. 

Judgment  aflSrmed. 

Liability  of  Railroad  Company  for  Acts  and  Defaults  of  Contractors. — 
The  above  case  involves  the  interesting  and  important  question  of  the 
responsibility  of  a  railroad  company  for  the  acts  or  negligence  of  contractors 
engaged  in  the  construction  of  its  road.  We  do  not  propose  to  review  in 
this  note  the  broad  subject  of  what  does  and  does  not  constitute  an  indepen- 
dent  employment.  We  shall  consider  the  subject  in  hand  only  so  far  as  it 
relates  to  the  law  of  railroads. 

General  Principles — Independent  Employment. — ^Where  the  employment 
of  the  contractor  is  an  independent  employment  and  he  is  not  guided  and 
directed  by  the  company  as  to  the  manner  of  performing  the  work  in  hand, 
the  result  being  looked  to  sa  the  primary  and  the  means  as  the  entirely 
secondary  consideration,  the  company  will  not  be  held  liable  for  injuries 
occasioned  by  his  neglect.  McCafferty  v,  Spuyten  Duyvil  &  P.  M.  R.  Co., 
61  N.  Y.  178. ;  Kansas  Central  R.  R.  Co.  v.  Fitzsimmons,  18  Eans.  34 ;  Cuff 
«.  Newark  &  N.  Y.  R.  R.  Co.,  6  Vroom,  17;  Powlet  v,  Rutland  &  W.  R  Co., 
28  Vt.  297;  West  v.  St.  Louis,  V.  &  T.  H.  R.  R.  Co.,  63  III.  545. 

Trains  and  Engines. — A  railroad  company  is  not  liable  for  personal  inju- 
ries caused  by  trains  and  engines  run  by  contractors  in  charge  of  the  coq> 
struction  of  the  road.  Central  R.  &  B.  Co.  v.  Grant,  46  Ga.  417 ;  Union  Pa- 
cific R.  Co.  V,  Hause,  1  Wyoming,  27;  Meyer  v   Midland  Pacific  Ry.  Co.,  3 
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Neb.  819;  Kansas  Central  R  Co.  v.  Fitzsimmons,  18  Kans.  84;  Cunningham 
«.  International  R.  R  Co.,  51  Tex.  608.  The  same  principle  obtiuns  where 
injuries  are  occasioned  b;  cars  drawn  by  horses  where  both  drivers  and 
horses  are  under  control  of  the  contractor.  Schular  t7.  Hudson  River  R.  R. 
Co.,  88  Barb.  658. 

Blasting  Stones. — The  company  is  not  responsible  for  personal  injuries 
occasioned  in  rock  blasting.  McCafFerty  «.  Spuyten  Duyvil  &  P.  M.  R.  Co., 
61  N.  Y.  178;  Tibbetts  «.  Knox  <fe  L.  R  Co.,  62  Me.  487.  But  see  Stone  v. 
Cheshire  R  R  Corp.,  19  N.  H.  427;  Carman  v.  Steubenville  &  I.  R  Co., 
4  Ohio  St.  839.  Not  even  when  nitro-glycerine  is  the  explosive  used,  pro- 
vided of  course  that  its  use  is  not  stipulated  in  the  contract.  CuS.  v.  Newark 
&  N.  Y.  R.  Co.,  6  Vroom  (N.  J.),  17.  A  railroad  company  is  not  liable  for 
personal  injuries  occasioned  by  the  falling  of  stones  upon  passengers  on  the 
highway,  occasioned  by  the  negligence  of  the  contractor.  Reedie  o.  London 
&  N.  W.  R  Co.,  4  Bxch.  244 ;  Hobbit  «.  London  &  N.  W.  R.  Co.,  4  Exch. 
254.  Nor  is  the  company  liable  for  an  injury  occasioned  by  stones  negli- 
gently left  by  a  contractor  on  a  public  highway.  Pawlet  v,  Rutland  &  W . 
R  Co,  28  Yt.  297. 

Poison — Servants  of  Contractor. — ^The  company  is  not  liable  for  an  in- 
jury occasioned  to  the  servant  of  the  contractor  in  consequence  of  the  use 
by  the  latter  of  a  poisonous  mixture  applied  to  the  timber  upon  which  the 
servant  is  working  to  prevent  decay.  West  «.  St.  Louis,  Y.  &  T.  H.  R.  R. 
Co.,  68  ni.  545. 

Real  Estate. — Where  the  work  itself  which  the  contractor  is  employed  to 
do  is  not  a  nuisance  the  company  will  not  be  liable  for  the  contractor's 
negligent  or  unlawful  acts  on  or  about  real  estate.  McCafferty  v.  Spuyten 
Duyvil  &  P.  M.  R  Co.,  61  N.  Y.  178;  King  f>,  N.  Y.  Central  &  H.  R  R  Co., 
66  N.  Y.  181 ;  Cuff  ©.  Newark  &  N.  Y.  R.  R  Co.,  6  Vroom  (N.  J.),  17;  Ree- 
die V.  London  &  N.  W.  R  Co.,  4  Exch.  244. 

It  is  not,  therefore,  liable  for  an  unlawful  entry  by  him  upon  land. 
Eaton  «.  European  &  N.  A.  R.  Co.,  59  Me.  529 ;  Clark  v.  Vermont  &  Can.  R  R. 
Co.,  28  Vt.  108. 

Nor  for  the  act  of  the  contractor  in  negligently  pulling  down  fences 
so  83  to  let  cattle  go  astray.  Clark  o.  Hannil^l  &  St.  Joe  R.  R.  Co.,  86  Mo. 
202;  Clark  o.  Vermont  <&  Canada  R  R  Co.,  28  Vt.  103. 

Nor  for  his  act  in  cutting  a  drain  in  the  course  of  making  an  embankment 
so  as  to  do  injury  to  crops.     Steel  v.  S.  E.  Ry.  Co.,  16  C.  6.  550. 

Nor  for  the  kindling  of  fires  by  him  which  are  negligently  allowed  to 
spread  to  adjoining  land.  Callahan  v.  Burlington  &  M.  R.  R.  Co.,  28  Iowa, 
662;  Eaton  v,  European  &  N.  A.  R  Co.,  59  Me.  520. 

Provisions  in  Contract  not  Inconsistent  with  Position  of  Independent 
Contractor. — ^There  are  many  provisions  in  the  contract  for  construction  of 
the  road  which  have  been  held  not  to  be  inconsistent  with  the  position  of  an 
independent  contractor. 

The  fact  that  the  company  retains  the  power  to  discharge  incompetent 
workmen  does  not  render  it  responsible  for  the  contractor's  negligence. 
Reedie  f>.  L.  &  N.  W.  R.  R.  Co.,  4  Exch.  244;  Hobbit  v,  London  &  N.  W.  R 
Co.,  4  Exch.  254;  Cuff  «.  Newark  &  N.  Y.  R  Co.,  6  Vroom,  17. 

Neither  does  the  fact  that  the  contractor  is  working  in  accordance  with 
specifications  take  away  the  independent  character  of  his  employment. 
Hunt  9.  Pennsylvania  R  R.  Co.,  51  Pa.  St.  475. 

The  retention  of  a  right  to  supervise  the  work  generally  does  not  render 
the  company  liable  for  the  contractor's  negligence.  Eaton  v.  European  & 
N.  A.  R.  Co.,  59  Me.  520.  Nor  does  the  giving  of  directions  as  to  the  re- 
salts  to  be  attained  by  the  work  without  specifying  the  particular  methods 
to  be  used.  Schular  v.  Hudson  River  R.  R  Co.,  88  Barb.  658;  Callahan  v. 
Burlington  &  M.  R  Co.,  28  Iowa,  562. 
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A  provision  in  the  contract  that  the  contractor  shall  be  liable  to  the  com- 
pany for  all  negligent  acts,  and  that  the  company  may  retain  from  his  com* 
pensation  a  sum  sufficient  to  make  amends  for  all  injury  done,  does  not 
enure  to  the  benefit  of  outside  persons  injured  by  Ihe  negligence  of  the  con- 
tractor so  as  to  render  the  company  liable  to  them.  Tibbetts  «.  Knox  &  L. 
R.  Co.,  62  Me.  487. 

Direct  Superintendence  of  Company, — Where  the  railroad  company  has 
direct  superintendence  and  direction  of  the  work  in  hand,  both  as  regards 
the  methods  employed  and  the  result  attained,  the  employment  of  the  con- 
tractor ceases  to  be  an  independent  employment.  He  sinks  to  the  position 
of  a  servant  and  the  company  is  therefore  on  familiar  principles  hela  liable 
for  his  negligence.  Carman  v,  SteubenvilUe  &  I.  R  Co.,  4  Ohio  St.  899; 
New  Orleans,  M.  &  C.  R.  Co.  v,  Hanning.  16  Wall.  649;  Phila.,  W.  &  B.  R. 
Co.  V.  Phila.  <fe  H.  Steam  Towboat  Co.,  28  How.  209. 

Dangerous  Employment. — Where  the  work  upon  which  the  contractor  is 
employed  is  in  its  nature  dangerous,  so  that  the  company  could  reasonably 
foresee  that  damages  would  ensue,  it  cannot  shelter  itself  from  liability  by 
throwing  the  blame  on  the  contractor. 

Where,  therefore,  an  adjacent  building  was  damaged  in  consequence  of 
the  blasting  of  hard  rock  by  a  contractor  whose  contract  called  specially  for 
such  blasting,  the  company  was  held  responsible  for  the  damages.  Carman 
V.  Steuben  vine  &  I.  R.  Co.,  4  Ohio  St.  899;  Stone  v.  Cheshire  R  R.  Cor- 
poration, 19  N.  H.  427.  But  such  a  result  will  not  follow  where  the  blasting 
18  not  called  for  by  the  contract  or  where  in  the  nature  of  things  it  could 
not  reasonably  be  foreseen  that  the  injury  in  question  would  result  from  the 
blasting,  the  same  being  caused  by  the  negligence  of  the  contractor  or  his 
servants.  Tibbetts  v,  Knox  &  L.  R  Co.,  62  Me.  487;  McCafferty  «.  Spuytea 
Duyvil  &  P.  M.  R.  Co.,  61  N.  Y.  178. 

Contractor  Exercising  Right  of  Eminent  Domain.  —  There  are  many 
authorities  that  hold  that  where  a  contractor  in  the  course  of  constructing 
the  railroad  is  usin^  the  right  of  eminent  domain  vested  in  the  company 
and  abuses  that  riffht  by  making  an  improper  entry  on  land  or  doing  un- 
necessary damage  uiereto,  the  company  is  not  absolved  from  liability.  It  is 
said  to  be  contrary  to  public  policy  in  such  case  to  allow  the  company  by 
delegating  its  rights  to  escape  responsibility  for  the  misuser  of  them. 
Lesher  v.  Wabash  Nav.  Co.,  14  111.  85;  Hinde  v,  Wabash  Nav.  Co.,  16  111. 
72;  Chicago,  St.  P.  &  P.  R.  Co.  «.  McCarthy,  20  m.  885;  Chicago  &  R  I.  R. 
Co.  V,  Whipple,  22  HI.  105;  West  «.  St.  Louis,  V.  &  T.  H.  R  Co.,  68  HI. 
546;  Cairo  &  St.  L.  R.  Co.  v.  Woolsey,  86  111.  870;  Yeazie  «.  Penobscot  R 
Co.,  49  Me.  119;  Vermont  Central  R.  R  Co.  v.  Baxter,  22  Yt.  866;  Macon 
&  A.  R  Co.  V,  Mayes,  49  Ga.  855;  Houston  &  G.  N.  R.  Co.  v.  Meador,  50 
Tex.  77;  Cunningham  v.  International  R  Co.,  51  Tex.  508. 

Where,  therefore,  the  company  had  acquired  a  right  to  construct  a  bridge 
across  a  navigable  stream,  so  nevertheless  that  navigation  was  not  interfered 
with,  it  was  held  responsible  for  the  detention  of  a  vessel  in  the  stream 
caused  by  the  negligence  of  a  contractor  who  had  been  employed  to  build 
the  bridge  in  question.  Hole  «.  Sittingbourne  &  Sheemess  R.  Co.,  6  H.  <& 
N.  488. 

Statutory  Duty. — Where  a  statutory  duty  is  cast  upon  a  company,  it  can- 
not escape  from  liability  on  the  ground  that  the  road  has  been  in  the  pos- 
session of  a  contractor  at  the  time  who  has  neglected  the  duty  in  question. 
The  company  cannot,  therefore,  escape  from  liability  for  a  failure  to  perform 
the  statutory  duty  to  fence  on  the  ground  that  a  contractor  had  possession 
of  the  road  at  the  time  in  question.  Nelson  e.  Yermont  &  Canada  R.  R.  Co., 
26  Yt.  717;  Houston  &  G.  N.  R.  Co,  «.  Meador,  50  Tex.  77;  Bay  City  &  E.  a 
R  Co.  V.  Austin,  21  Mich.  890. 

Kor  can  it  on  the  same  ground  escape  responsibility  for  a  failure  to 
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charge  the  statutory  duty  of  providing  barriers  for  the  protection  of  travel- 
lers  at  street  crossings.    Lowell  o.  Boston  &  Lowell  R.  R.  Corp.,  23  Pick.  24. 
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V. 

Hunt. 

(55  Vermont  BeporU^  570.) 

An  action  may  be  sustained  by  a  master  against  one  maliciously  causing 
the  arrest  of  his  servant,  when  no  legal  cause  of  action  existed  against  the 
servant,  and  the  arrest  was  for  the  sole  purpose  of  injuring  the  master;  and, 
maliciously  causing  the  arrest  of  a  railroad  company's  engineer  while  running 
a  train  of  cars,  to  delay  the  train  and  thereby  damage  the  company,  is  ac- 
tionable. And,  hdd  on  demurrer,  that  it  was  not  necessary  to  aver  what 
became  of  the  defendant's  sidt  against  the  servant,  if  the  pleadings  admit 
that  it  was  malicious,  false,  and  hopeless. 

AcnoN  by  railroad  company  against  one  for  maliciously  causing 
the  arrest  oi  its  engineer.  Heara  on  demurrer  to  the  declaration, 
June  Term,  1882,  Caledonia  County,  Eoss,  J.,  presiding.  De- 
murrer pro  forma  snstained.    The  declaration  averred,  in  part : 

"  That  the  said  defendant  on  said  2d  day  of  November,  a.d. 
1881,  was  the  owner  of  a  certain  one  year  old  heifer  and  certain 
other  cattle ;  that  on  said  2d  day  of  November,  a.d.  1881,  the  said 
defendant,  at  Johnson  aforesaid,  wrongfully,  carelessly  and  negli- 
gently permitted  said  heifer  and  other  cattle  to  be  and  remain  on 
a  public  highway,  in  said  town  of  Johnson,  which  crosses  the 
plaintifPs  rauroaa,  and  wrongfully  permitted  said  heifer  and  other 
cattle  to  wander  from  said  highway  on  to  said  plaintiffs  railroad 
in  said  Johnson,  and  wrongfully  to  remain  thereon;  and  the 
plaintiff  says  that  while  said  heifer  was  thns  wrongfully  upon  said 
railroad  the  said  heifer  was  struck  by  the  plaintiffs  saia  engine 
and  train  thus  skilfully,  carefully  and  prudently  run  as  aforesaid, 
and  was  slightly  injured  thereby,  to  wit,  at  Johnson,  on  said  2d 

day  of  November ;  and  the  plaintiff  says  that  one Collins 

was  the  plaintiffs  engineer  running  the  said  plaintiffs  engine  and 
train  as  aforesaid  ;  that  the  said  Collins  managed  said  engine  and 
train  with  skill,  care  and  prudence  at  the  time  said  engine  struck 
said  heifer ;  that  said  defendant's  said  heifer  was  not  struck  or  in. 
jured  by  any  wrongful  act  or  neglect  of  the  said  Collins  as  such 
.engineer ;  that  the  said  defendant  had  no  just  or  legal  cause  of 
action  against  the  said  Collins  by  reason  of  said  heifer's  being  struck 
by  said  engine  as  aforesaid ;  that  said  injury  arose  from  the  willful 
act  and  neglect  of  said  defendant  permitting  said  heifer  to  be 
15  A.  &  £.  R.  Cas.— 8 
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wrongfully  on  said  railroad ;  and  the  defendant  well  knew  that  ho 
had  no  JTifit  or  legal  cause  of  action  against  the  said  Collins ;  yet 
the  said  defendant,  not  regarding  the  rights  of  the  plaintiff,  for 
the  sole  purpose  of  injuring  the  plaintiff  in  this  behali  and  of  de- 
laying and  hindering  the  plaintiff  in  the  operation  of  its  said  road 
aforesaid  in  the  running  of  its  trains,  at  Johnson  aforesaid,  on  the 
7th  day  of  November,  a.d.  1881,  sued  out  a  writ  of  attachment 
against  the  goods,  chattels  and  estate  of  the  said  Collins  and  capias 
against  the  body  of  the  said  Collins,  .  .  •  and  dated  the  7th 
day  of  November,  a.d.  1881,  and  directed  to  any  sheriff  or  con- 
stable in  the  State  to  serve  and  retuiii,  commanaing  such  officer 
to  attach  the  goods,  chattels  or  estate  of  the  said  Collins,  and  for 
want  thereof  to  take  his  body,  etc.;  .  .  .  and  the  plaintiff  says 
that  the  said  defendant,  well  knowing  that  the  said  Collins  was  an 
engineer  of  the  plaintiff  and  then  engaged  in  runnine  one  of  the 
plaintiff's  engines  and  trains  upon  said  railroad,  and  that  the  arrest 
and  detention  of  the  said  Collins  would  delay  the  plaintiff's  said 
engineer  and  train  and  greatly  damage  the  plaintiff,  on  the  7th  day 
of  Tfovember,  a.d.  1881,  at  Johnson  aforesaid,  placed  said  writ  in 
the  hands  of  a  deputy  sheriff  of  said  County  of  Lamoille,  and 
wrongfully,  with  the  sole  purpose  of  harrassing  the  plaintiff  and 
delaying  it  in  the  operation  of  its  said  road  and  in  the  running  of 
its  trains,  caused  said  deputy  sheriff  by  virtue  of  said  writ  to  stop 
the  plaintiff's  train,  on  which  said  Collins  was  then  and  there  en- 
gineer, at  an  undue  and  improper  hour,  to  wit,  at  the  hour  of 
three  o'clock  in  the  morning,  ana  to  an^est  the  body  of  said  Collins 
while  so  running  said  engine  and  train  of  the  said  plaintiff,  and  to 
imprison  the  boay  of  the  said  Collins  for  a  lonfe^  space  of  time,  to 
wit,  for  the  space  of  one  hour,  and  thereby  to  deprive  the  plaintiff 
of  its  said  engineer,  and  to  delay  and  impede  its  said  train  for  the 
same  space  oi  time." 

Belden  &  Ide,  for  the  plaintiff. 

This  is  not  a  case  of  the  doing  of  a  lawful  act  from  a  malicious 
motive,  because  the  act  was  unlawful ;  unlawful  in  this, — ^arrest- 
ing Collins  from  an  honest  motive  would  be  lawful ;  but  arresting 
him  from  malicious  motives,  knowing  that  no  cause  of  action  ex- 
isted, was  unlawful.  A  prosecution,  an  arrest,  an  excessive  attach- 
ment, etc.,  malicious  and  without  probable  cause,  are  all  unlawful. 
1  Willard  Torts,  414,  423,  435.  Both  the  master  and  servant  had 
a  cause  of  action  against  the  defendant.  The  damages  are  not  too 
remote.  1  Sedgw.  Dam.  66,  88 ;  13  Tex.  324 ;  Derry  v.  Fletner, 
118  Mass.  131.  Delay  of  the  plaintiff's  train  was  the  direct,  prox- 
imate, immediate,  and  necessary  result  of  the  defendant's  act, — the 
ai'rest  of  the  engineer.  The  whole  proceeding  was  aimed  at  the 
plaintiff ;  and  it  stnick  just  where  it  was  aimed.  McAfee  v,  Crof- 
ford,  13  How.  447;  Gunler  v.  Astor,  16  E.  C.  L.  357;  19  Johns. 
381 ;  Vannerburgh  v,  Truax,  4  Denio,  464 ;  Burrows  v.  Coke^  L. 
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E.,  5  Ex.  67 ;  Scott  v.  Kenton,  81  111.  96 ;  Tarleton  v.  McGawley, 
Peake,  206 ;  Ashley  v,  Harrison,  ib.  194 ;  McCarthy  v.  Guild,  12 
Met.  291 :  Haywood  v.  Collinge,  9  Ad.  &  E.  268 ;  rage  v.  Gush- 
ing, 38  Me.  527.^  If  I  should  descend  into  a  deep  well  to  repair  or 
cleanse  it,  leaving  only  my  servant  at  the  top  to  draw  me  up,  can 
the  defendant  taSe  advantage  of  my  situation,  arrest  and  carry  off 
my  servant  on  a  known  false  and  malicious  writ  for  the  sole  pur- 
pose of  depriving  me  of  his  service,  and  leave  me  to  die  at  the 
bottom  of  the  well,  with  no  liability  to  me  for  the  wrong  thus 
purposed  and  consummated  ?  He  can,  if  the  theory  of  the  defence 
in  this  case  is  correct.     See  Griffin  v.  Farwell,  20  v  t.  151. 

P.  El.  Gleed,  for  the  defendant. 

It  is  true,  perhaps,  that  the  novelty  of  this  case  is  not  conclu- 
sive against  it.  Tlie  question  is :  Has  the  plaintiff  been  injured 
in  a  legal  right  ?  Was  the  act  of  arresting  Collins  illegal  as  to 
this  plaintiff  ?  It  may  or  may  not  be  legal  as  to  Collins.  That  is 
not  uie  question.  What  is  the  fair  scope  of  the  words,  "  caused 
the  said  deputy  sheriff  by  virtue  of  said  writ  to  stop  the  plaintiff's 
train"  ?  This  cannot  mean  a  physical  interference  with  tne  train, 
— throwing  the  writ  across  the  track,  and  commanding  it  to  stop, 
or  by  other  force.  The  words  mean  that  the  sheriff  caused  tlie 
train  men  to  stop  the  train  so  that  he  could  arrest  Collins.  The 
gravamen  of  the  count  is  the  arrest  of  Collins ;  and  the  question 
remains,  was  it  an  infringement  of  the  plaintiiFs  rights?  Tlie 
pleader  gains  nothing  by  stating  the  motive,  if  the  act  was  lesral. 
So,  Eoyalton  Bank  v,  Suffolk  Bank,  27  Vt.  505 ;  Chatfield  v.  Wil- 
son, 28  Vt.  49 ;  11  Vt.  22.  There  is  no  averment  of  malice,  or 
want  of  probable  cause,  against  Collins.  The  damage  as  to  the 
plaintiff  was  damnum  absqiie  injuria.  The  railroad  company  can- 
not raise  the  question  of  tlie  illegal  arrest  of  Collins.  He  alone 
can  sue  for  malicious  prosecution, — and  that  only  after  judgment 
in  his  favor  on  the  writ  on  which  he  was  arrested.  44  Vt.  124 ; 
42  Vt.  276 ;  1  Am.  Lead.  Cas.  751.  Inconvenience  resulting  from 
legal  action  is  damage  without  injury.  Reeves  Dom.  Eel.  536.  At 
common  law  the  killing  of  a  person  upon  whom  another  person 
depended  for  support  was  not  actionable ;  much  less  the  legal  ar- 
rest of  a  railroad's  engineer.  1  Smith  Lead.  Cas.  445.  No  right 
of  the  plaintiff  has  been  infringed  upon.  The  damage  is  too  re- 
mote. 1  Smith  Lead.  Cas.  450  ;  Barker  v.  Willard,  18  C.  B.  58 ; 
11  Ired,  291 ;  2  Addison  Torts,  6.  That  a  judgment  against  Col- 
lins in  the  first  suit  would  be  a  bar ;  see  25  Vt.  635 ;  39  Vt.  326  ; 
Bigelow  Estop.  61 ;  it  should,  therefore,  have  been  alleged  that 
that  suit  terminated,  and  in  his  favor. 

Vbazet,  J. — ^The  case  stands  on  demurrer  to  the  first  count  of 
the  declaration.  The  defendant's  counsel  contends  that  the  ^'  grav- 
amen of  the  count  is  the  arrest  of  Collins,"  and  that  his  arrest  was 
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no  infringement  of  the  rights  of  the  plaintiff ;  that  this  was  illegal, 
if  at  all,  only  as  against  him,  and  that  the  plaintiff  cannot  recover 
damages  for  an  act  not  illegal  as  to  itself ;  that  the  damages  result- 
ing to  the  plaintiff  from  this  arrest  of  its  servanAipon  due  process 
are  damnum  absque  injuria. 

We  think  the  assumption  that  the  gist  of  the  count  is  the  arrest 
of  Collins  is  unsound.  The  gist  is  the  delay  of  the  train  for  the 
purpose  of  injury  to  the  plaintiff.  To  accomplish  the  injury  the 
defendant  resorted  to  the  contrivance  of  a  legal  proceeding  against 
the  servant.  The  process  was  correct  in  form,  and  was  a  legal 
warrant  for  the  act  of  the  officer.  But,  back  of  that,  the  act  of 
resorting  to  legal  proceedings  against  Collins  was,  under  the  aver- 
ment, wrongful,  and  this  wrongful  act  was  adopted  as  a  means  and 
for  the  purpose  of  iniuring  the  plaintiff.  The  preliminary  or  con- 
current wrong  to  Collins  aid  not  alter  the  character  of  the  wrong 
to  this  plaintiff.  The  wrong  to  Collins  was  the  instrumentality 
adopted  to  accomplish  this  injunr.  A  suit  for  malicious  prosecu- 
tion by  Collins  would  not  be  affected  by  the  fact  that  the  officer 
was  warranted  in  serving  the  ori^nal  process,  or  that  his  act  of 
arresting  was  legal  as  to  nim,  but  it  would  reach  back  to  the  ques- 
tion of  motive  and  probability  of  cause.  No  more  should  the 
intervening  act  of  the  officer  affect  the  plaintiff's  remedy  here.  The 
same  injury  to  the  plaintiff  might  have  been  accomplished  by  plac^ 
ing  an  obstruction  upon  the  track.  Probably  if  the  defendant  had 
had  a  lawful  claim  against  Collins,  and  the  enforcement  of  it  by 
legal  process  had  produced  the  same  injury  to  the  plaintiff  com- 
pany, it  would  have  been  remediless  even  if  the  real  motive  of  the 
process  had  been  such  injurv ;  because  it  is  immaterial  with  what 
motive  a  person  does  a  legal  act.  But  this  suit  is  not  brought  by 
the  plaintiff  for  interference  with  its  servant  and  to  recover  dam- 
ages resulting  from  loss  of  his  services ;  it  is  brought  for  stopping 
and  delaying  the  train  to  the  plaintiff's  injury.  The  declaration 
6et8  BD  tie  unwarrantable  interference  with  the  servant  simply  aa 
a  method  by  which  the  designed  result  was  accomplished. 

It  i^  further  contended  in  behalf  of  the  defendant  that  Collins 
being  the  injured  party  has  his  action  for  the  injury  done,  and 
that  the  defendant  ought  not  to  be  subjected  to  two  actions  for  the 
same  act. 

It  is  admitted  under  the  demurrer  that  this  plaintiff  was  injured 
by  the  act  of  the  defendant  which  we  hold  was  wrongful.  It  is 
no  answer  to  a  claim  for  this  injury  to  sav  that  this  act  also  in jui*ed 
another  party.  Each  party  suffering  airectly  from  a  wrongful 
act  is  entitled  to  a  remedy  against  the  wrong  doer.  A  single  act 
of  trespass  destroying  one  man's  arm  and  another  man's  leg  would 
create  a  right  of  action  in  each  separately.  Further  suggestion  is 
made  that  the  declaration  contains  no  averment  that  the  suit 
against  Collins  has  terminated  in  his  favor,  and  that  the  same  rule 
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should  Apply  here  as  tliongli  this  were  his  suit  for  malicious  prose- 
cution. This  suggestion  is  made  upon  the  assumption  that  the 
declaration  shows  a  privity  between  Collins  and  the  railroad  com- 
pany in  respect  to  the  subject-matter  of  the  suit  against  Collins. 
Treating  the  assumption  as  correctly  made,  how  does  the  case 
stand }  The  declaration  states  in  substance  that  the  suit  against 
Collins  was  utterly  groundless  and  hopeless.  The  demurrer  ad- 
mits this.  The  rule  that  the  plaintiff  in  an  action  purely  for 
malicious  prosecution  should  alle^  and  prove  that  the  original 
proceeding  has  terminated  in  his  favor,  rests  on  the  ground  that 
the  court  will  not  tolei*ate  inconsistent  judgments  upon  the  same 
question  between  substantially  the  same  parties.  But  there  is  a 
class  of  actions  for  malicious  prosecution  where  it  has  been  held 
that  an  admission  that  the  alleged  malicious  suit  could  not  be 
maintained,  obviated  the  necessity  of  proving  it  had  terminated. 
Wills  V.  Noyes,  12  Pick.  326 ;  Page  v.  Cushing,  38  Me.  527.  In 
the  latter  case  it  was  held  that  the  admission  may  be  by  plea  or 
by  parol.  The  court  there  say :  "  The  bare  possibility  of  incon- 
sistent verdicts  should  not  exempt  or  relieve  a  party  from  respon- 
sibility for  admitted  wrong."  This  declaratfon  does  not  state 
what  became  of  the  other  suit.  The  demnrrer  admits  it  was  mali- 
cious, false,  and  hopeless.  Any  presumption  of  probable  cause, 
or  that  Hunt  was  in  the  pursuit  of  a  legal  right  against  Collins,  is 
overcome  by  the  admission.  The  technical  averment  which  this 
declaration  lacks  is  supplied  by  averments  admitted  to  be  true, 
showing  that  the  result  ipust  follow  or  must  have  occurred  which 
the  omitted  averment  would  have  alleged  had  occurred.  But  if 
this  answer  to  the  above  suggestion  is  unsound,  upon  what  ^ound 
would  this  plaintiff  be  estopped  by  a  judgment  against  flie  de- 
fendant in  the  former  suit,  so  far  as  anything  is  disclosed  in  this 
declaration  ?  It  was  not  a  party  thereto,  nor  was  it  vouched  in 
to  defend.  It  neither  assumed,  nor  had  the  opportunity,  to  con- 
trol the  defence.  It  was  not  in  a  situation  to  prevent  a  judgment 
against  the  defendant  therein  by  collusion,  by  default,  by  igno- 
rance, or  by  concession  or  compromise.  Judgments  are  conclusive 
only  upon  parties  and  those  claiming  under  them.  This  rule,  upon 
the  ground  that  a  principal  and  servant  are  siibstantially  one  in 
interest,  might  well  be  expanded  so  as  to  admit  it  in  a  suit  against 
a  servant  wnen  the  same  question  has  been  decided  and  judgment 
rendered  for  the  defendant  in  a  suit  against  the  master  for  the 
alleged  trespass  of  the  servant  for  which  the  master  is  responsible, 
as  illustrated  in  the  case  of  Emery  v.  Fowler,  39  Me.  326 ;  but 
such  is  not  this  case.  The  general  rule  is  that  the  master  is  re- 
sponsible for  th^  acts  of  the  servant;  but  there  are  several  excep- 
tions. Dunlap's  Paley  on  Agency,  298.  There  may  also  be  wrongs 
committed  by  the  servant  for  which  the  master  only  is  responsible. 
2  Hil.  on  Torts,  554.     The  relative  status  of  this  plaintiff  and  its 
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engineer  as  to  the  wrong  charged  upon  the  latter  cannot  be 
certainly  determined  from  this  declaration  ;  but  treating  it  as  a  tres- 
pass for  which  this  plaintiff  was  responsible,  then  they  could  have 
Deen  sued  together  or  separately ;  and  they  could  have  defended 
each  independently  of  the  other.  Judgment  unsatisfied  against 
either  separately  would  be  no  bar  to  another  suit  against  the  other. 
This  point  was  settled  early  in  this  State  in  the  case  of  Sanderson 
V,  Caldwell,  2  Aik.  195  ;  where  the  authorities  are  cited  and  fully 
discussed  by  Judge  Prentiss.  In  the  later  case  of  Andrus  v. 
Howard,  36  Yt.  248,  the  further  question,  somewhat  controverted 
elsewhere,  was  here  settled  that  the  master  is  liable  in  trespass 
for  an  act  of  his  servant,  which  is  a  trespass,  though  it  occur 
through  the  neglect  or  unskilfuluess  of  tne  servant.  As  joint 
trespassers,  independent  of  the  relation  of  master  and  servant,  it 
is  plain  the  former  judgment  for  the  plaintiff,  if  there  was  one, 
would  not  conclude  this  plaintiff.  With  this  relation  existing  if 
the  judgment  was  there  for  the  defendant,  it  is  equally  plain  that 
it  would  not  have  concluded  the  plaintiff  therein  from  another  ac- 
tion against  this  plaintiff  if  the  former  action  failed  on  the  ground 
that  the  wrong  which  the  former  plaintiff  suffered,  though  com- 
mitted by  the  servant,  was  one  for  which  this  plaintiff  only,  if  any- 
body, was  liable.  "No  person  can  bind  another  by  any  adjudi- 
cation, who  was  not  himself  exposed  to  the.  peril  of  being  bound 
in  like  manner,  had  the  judgment  resulted  the  other  way."  Free- 
man on  Judgments,  s.  154 ;  or  as  expressed  by  Spencer,  J.,  in 
Case  V.  Reeve,  14  John.  83 :  "  No  person  can  derive  benefit  from 
a  verdict  who  would  not  have  been  prejudiced  by  it,  had  it  gone 
contrary."  If,  therefore,  a  state  of  tacts  might  be  disclosed  wliich 
would  preclude  the  application  of  the  maxim,  res  inter  alios  acta, 
etc.,  which  is  doubtful,  this  declaration  fails  to  disclose  them.  The 
reason  of  the  maxim  as  expressed  by  Wharton,  184,  is,  that  it 
would  be  unjust  to  bind  a  person  by  proceedings  taken  behind  his 
back,  to  which  he  Was,  in  tact,  no  party,  and  to  which  he  had  not 
an  opportunity  of  making  a  defence,  and  from  which  he  could  not 
appeal.  Naaon  v.  Blaisdell,  12  Vt.  171.  We  think  no  privity  is 
disclosed  in  this  declaration  between  the  railroad  company  and 
its  engineer,  in  respect  to  the  point  involved  in  the  other  action. 
It  is  further  insisted  that  the  action  cannot  be  maintained  because 
the  damages  are  inconsequential  and  too  remote.  We  think  the 
injury  and  damages  were  direct.  Thev  were  not  onl^  such  as 
could  reasonably  have  been  contemplated  at  the  time,  wmch  is  one 
of  the  tests  laid  down  in  Sedgwick  on  Damages,  vol.  1,  marg.  p. 
66-7,  but  they  were  the  damages  actually  contemplated.  In 
Deny  v.  Flitner,  118  Mass.  131,  the  court  say :  "  A  wronff  doer 
is  liable  not  only  for  those  injuries  which  are  caused  directlj  and 
immediately  by  his  act,  but  also  for  such  consequential  injuries  as, 
according  to  tibe  common  experience  of  men,  are  likely  to  result 
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from  liis  act.''  Sedgwick,  88,  sajB  the  disposition  of  courts  is  to 
indnde  in  the  injurious  consequence,  flowing  from  the  illegal  act, 
those  that  are  ^^  yery  remote."  Ho  extreme  view  is  required  here. 
It  cannot  be  said  that  the  stoppage  and  delay  of  the  plaintiff's 
train  was  a  remote  result  of  the  defendant's  act  It  was  the  prob- 
able, if  not  necessary,  result.  And  it  was  in  fact  the  direct,  prbxi- 
mate,  immediate  and  contemplated  result.  Familiar  cases  often 
dted  as  showing  what  danu^es  are  not  too  remote  to  be  included 
in  the  recovery,  are  McAfee  v.  Crofford,  13  How.  (TJ.  S.)  447 ; 
Ounter  v.  Astor,  4  J.  B.  Moore,  12  (16  Eng.  Com.  Law,  357) ; 
Gribb  V.  Swan,  19  J.  R.  381 ;  Vanderburg  v.  Truax,  4  Demo, 
464 ;  Burrows  v.  Coke  &  Gas  Co.,  L.  B.  5  Ex.  67 ;  Scott  v.  Ken- 
ton, 81  HI.  96 ;  Tarleton  v.  McGawley^  Peake,  205.  In  the  latter 
case  it  was  held  by  Lord  Kenyon,  at  Msi  Prius,  that  an  action  lay 
for  firing  on  ne^oes  on  the  coast  of  Africa,  and  thereby  deterrinj^ 
them  from  tradmg  with  the  plaintiff,  so  that  the  plaintiff  lost  their 
trade.  There  the  trespass  was  directly  against  the  negroes, 
but  the  wrong  intended  and  the  injury  actually  done  was  to  the 
plaintiff. 

The  defendant  cites  the  cade  of  Ashley  v.  Harrison,  Peake,  194, 
where  the  proprietors  of  a  theatre  brought  an  action  against  the 
defendant  lor  having  written  a  libel  upon  one  of  the  plaintiff's 
ringers,  by  which  she  was  deterred  from  appearing,  whereby  his 
profits  were  lost.  Lord  Kenyon  held  that  the  damages  were  too 
remote ;  but  this  was  on  the  ground  that  the  damages  arose  from 
the  vain  fears  or  caprice  of  the  actress.  She  could  nave  sung  but 
would  not.  Her  tears  or  caprice  intervened  between  the  wrong- 
ful act  and  the  alleged  result.  To  make  the  case  parallel  to  this 
she  should  have  been  driven  from  the  stage  while  performing  her 
part  by  unlawful  interference  of  the  defendant,  for  the  purpose  of 
mjury  to  the  plaintiff.  See  Hughes  v.  McDonough^  14  V  room's 
(N.  J.  Law)  Keports;  also  publidied  in  Albany  Law  Journal, 
May  27, 1882,  p.  410. 

The  pro  forma  decision  of  the  County  Court  is  overruled,  and 
the  first  count  is  adjudged  sufficient,  and  the  cause  is  remanded 
with  leave  to  the  defendant  to  replead,  upon  the  usual  terms. 

Liability  to  Matter  for  Injury  to  Servant* — Where  a  compiuiy  employs  a 
servant,  it  has  such  an  interest  in  his  labor  that  if  through  the  wrongful  act 
of  another  the  company  is  deprived  of  his  services,  it  may  bring  an  action 
and  recover  damages  therefor.  Ames  v.  Union  R.  R.  Co.,  117  Mass.  541; 
Dunden  v,  Barnett,  7  Ala.  169;  Rice  v.  Nickerson,  9  Allen,  478;  McCarty  v. 
Gaild,  12  Mete.  292;  Dennis  «.  Clark,  2  Cush.  347;  Woodard  «.  Washburn, 
dDenio,  369;  Hyatt  v.  Adams,  16  Mich.  493:  Skinner  v.  Housatonic  K.  R. 
Co.,  1  Cush.  475;  Green  «.  Hudson  River  R.  R.  Co.,  2  Keyes  (N.  Y.)  294; 
Eden  v.  Lexington  R.  R.  Co.,  U  B.  Moiur.  (Ey.)  204;  Fort  v.  Union  Pacific 
R  R  Co.,  17  Wall.  558. 
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Nashua  and  Lowell  B.  B.  Oa 

V. 

Paioe. 

(135  MauaehuietU  BeporU,  145.) 

A.  was  employed  as  superintendent  of  a  railroad  corporation,  at  a  fixed  sal- 
ary, the  employment  to  be  terminated  by  three  months'  notice  in  writing. 
The  corporation  leased  its  railroad  for  a  long  term  of  years  to  another  corpo- 
ration, of  which  lease  A.  had  notice ;  and,  upon  his  representation  that  he  had 
accepted  his  position  supposing  it  to  be  permanent,  and  that  the  lease  would 
be  a  damage  to  him,  for  which  he  ought  to  be  compensated,  the  corporation 
which  employed  him  voted  to  pay  him  a  certain  sum  as  extra  compensation 
whenever  the  lessee  should  take  possession  of  the  road.  The  lessee  took 
possession  on  a  certain  day,  and  the  corporation  paid  to  A.  the  sum  so  voted , 
and  also  his  regular  salary  up  to  that  day.  Held,  in  an  action  by  A.  against 
the  corporation  for  three  months*  salary  from  the  date  when  the  lessee  took 
possession,  that  it  was  error  in  the  presiding  judge,  who  tried  the  case  with- 
out a  jury,  to  rule  that,  as  matter  of  law,  A.  was  entitled  to  recover,  without 
passing  upon  the  question  offset  whether  A.,  by  accepting  the  extra  com- 
pensation voted,  had  not  waived  his  right  to  the  three  months*  notice  pro- 
vided for  in  the  contract  of  employment. 

CoNTEAOT  for  $875,  money  had  and  received.  The  defendant 
admitted  that  this  amount  was  due,  and  filed  a  declaration  in  set- 
off, in  which  he  alleged  that  this  sum  was  due  him  for  his  services 
as  superintendent  of  the  plaintiff  corporation  from  December,  1880, 
to  March,  1881.  Trial  m  the  Superior  Court,  without  a  jury,  be- 
fore  Rockwell,  J.,  who  found  and  ordered  judgment  for  the  plain- 
tiff for  $125 ;  and  the  plaintiff  alleged  exceptions.  The  facts 
appear  in  the  opinion. 

A.  S.  Hall  for  the  plaintiff. 

C.  S.  Lilley  for  the  defendant. 

Morton,  C.  J. — The  only  controversy  in  this  case  was  upon  the 
defendant's  declaration  in  set-off,  in  which  he  claimed  compensation 
for  his  services  as  superintendent  of  the  plaintiff  corporation  from 
December  1,  1880,  to  March  1,  1881. 

The  defendant  was  employed  by  the  plaintiff  as  superintendent 
of  its  railroad  in  August,  1878.  On  November  10, 1880,  the  plain- 
tiff leased  its  railroad  for  a  long  term  of  years  to  the  Boston  &  Low- 
ell R.  R.  Corporation,  which  took  possession  and  control  of  the  rail- 
road on  December  1,  1880.  The  defendant  had  notice  of  this  lease, 
and,  very  soon  after  it  was  executed,  represented  to  the  plaintiff  that 
he  had  accepted  the  position  of  superintendent  supposing  that  it 
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would  be  permanent ;  that  the  lease  to  the  Boston  &  Lowell  E.  K. 
Corporation  would  be  a  damage  to  him  ;  "  and  that  the  plaintiff 
corporation  ought  to  compensate  him  for  being  left  in  a  bad  place." 
Thereupon  the  plaintiff's  directors,  on  November  16,  1880,  "  voted 
that  there  be  paid  to  Mr.  Paige,  snperintendent  of  this  road,  the  sum 
of  $2000  extra  for  services  wliile  superintendent  of  this  road,  when- 
ever the  Boston  &  Lowell  B.  B.  Corporation  shall  take  possession  of 
this  road  as  lessee."  On  December  1, 1880,  this  amount,  and  also  his 
regular  salair  up  to  that  date,  were  paid  to  the  defendant.  At  the 
trial  in  the  Superiol"  Court,  without  a  jury,  the  court  found  the 
facts  to  be  as  we  have  stated  them ;  but  ruled  that,  as  matter  of 
law,  the  defendant  was  entitled  to  recover  his  salary  as  superin- 
tendent from  December  1,  1880,  to  March  1,  1881. 

We  are  of  opinion  that  this  ruling  was  erroneous.  Although  the 
defendant,  under  the  contract  by  which  he  was  engaged,  was  en- 
titled to  three  months'  notice  in  writing  of  the  termination  of  the 
employment,  he  might  waive  this  notice,  and  the  employment 
might  be  terminated  at  any  time  by  mutual  agreement  of  the  par- 
ties. When  the  lease  was  executed,  both  parties  knew  that  the 
lessee  would  be  in  possession  on  December  1, 1880,  and  that  the 
defendant's  employment  would  then  terminate.  In  view  of  these 
facts,  the  directors  passed  the  vote  granting  the  defendant  $2000 
extra  compensation.  Prima  facie,  at  least,  a  part  of  the  consideni- 
tion  of  this  grant  was  the  termination  of  his  employment  when  the 
lessees  took  possession.  By  accepting  the  amount  granted,  with- 
out reserving  the  right  to  claim  additional  damages,  the  defendant 
may  have  waived  his  right  to  the  notice  provided  for  in  the  con- 
tract. 

If,  as  appears  to  be  the  fair  inference  from  the  evidence,  the 
CTant  of  $2000  was  intended  to  be  compensation  to  the  defendant 
for  the  loss  of  his  position  on  December  1,  1880,  his  acceptance  of 
the  grant  was  a  waiver  of  his  right  to  claim  damages  for  the  fail- 
ure to  give  him  the  three  months'  notice.  Taking  the  view  most 
favorable  to  tlie  defendant,  it  was  a  question  of  fact,  upon  the  evi- 
dence, whether  he  had  not  thus  waived  his  rights,  upon  which  the 
plaintiff  would,  in  a  jury  trial,  have  the  right  to  go  to  the  jury. 

The  ruling,  therefore,  that,  as  matter  of  law,  the  defendant  was 
entitled,  upon  the  evidence,  to  recover  under  his  declaration  in  set- 
off, without  passing  upon  this  disputed  question  of  fact,  was  error. 

Exceptions  sustained. 
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8t.  Louis,  Keokuk  and  Kobthwbstebn  Bt.  Oo. 

(77  Miawri  BeporU^  889.) 

In  an  action  before  a  justice  the  defendant  may  recoup  on  account  of  any 
liability,  whether  in  contract  or  tort  arising  out  of  or  connected  with  the 
demand  sued  on,  which  goes  to  abate  or  reduce  the  amount  claimed,  by 
showing  a  partial  failure  of  consideration,  or  that  the  damages  are  not  as 
great  as  claimed  by  plaintifE.  This  is  strictly  a  defensive  recoupment  and 
the  justice  has  jurisdiction  to  entertain  it,  if  he  has  jurisdiction  of  the 
plaintiff's  demand  to  which  it  is  an  incident.  But  if  the  defendant  asks  to 
recoup  on  account  of  a  cause  of  action  existing  in  his  favor,  which  admits 
the  value  and  amount  of  the  plaintiff's  demand  and  assumes  to  oppose  it  by 
showing  damages  in  his  favor  on  this  other  cause  of  action,  equal  to  or  in 
excess  of  the  plaintiff's  demand,  the  court  cannot  entertain  it  by  way  of  re- 
coupment or  counter-claim,  unless  it  has  jurisdiction  to  entertain  the  cause 
of  action,  upon  which  the  cross  damages  are  claimed.  If  the  real  character 
,of  the  cross  demand  is  such  that  the  justice  could  not  entertain  jurisdiction 
of  it,  if  the  defendants  were  suing  upon  it,  then  he  certainly  cannot  enter- 
tain it,  when  asserted  by  a  defendant  before  him,  however  close  it  may 
appear  to  be  connected  with  plaintiff's  cause  of  action.  Neither  can  the  true 
character  of  the  cross  demand  be  changed  by  the  defendant  declining  to  ask 
judgment  for  any  possible  excess  in  his  favor. 

In  an  action  before  a  justice  of  the  peace  upon  an  account  for  work  and 
labor,  the  answer  did  not  dispute  the  plaintiff's  demand,  but  alleged 
damages  to  an  engine,  caused  by  plaintiff's  negligence,  in  an  amount  ezc^d- 
ing  the  value  of  his  services,  and  prayed  that  such  daniaces  to  the  extent  of 
$90  might  be  recouped  from  plaintiff's  demand,  which  was  for  a  like 
amount,  and  asked  judgment  for  costs.  Upon  the  trial  it  was  proven  that 
all  plaintiff's  labor  was  performed  by  him  while  working  under  defendant's 
briage  carpenter,  with  the  exception  of  one  night's  work  in  watching  an 
engine,  to  which  he  had  been  specially  detailed  by  one  of  defendant's 
master  mechanics  with  the  consent  of  the  carpenter  and  with  the  under- 
standing that  he  was  to  receive  therefor  credit  for  one  day's  work,  and  dur- 
ing this  night  the  injury  to  the  engine  occurred.  The  trial  court  allowed 
the  defendant  its  claim  in  reduction  of  damages  to  the  extent  of  $50 ;  a 
justice  of  the  peace  under  the  statute  then  in  force  (2  Wag.  Stat.,  p.  808, 
§  8),  having  jurisdiction  in  cases  of  injury  to .  personal  property  wherein  the 
damages  claimed  did  not  exceed  that  sum.  On  appeal  from  this  judgment, 
Held^  that  the  injury  to  the  engine  was  in  no  way  connected  with  plamtiff's 
labor  under  the  carpenter,  and  should  not  have  been  allowed  in  reduction  of 
the  value  of  his  services  beyond  the  value  of  the  night's  work  upon  the 
engine ;  that  the  defence  set  up  should  have  been  regf^ed  as  a  cross  action 
in  tort  for  damages  to  personal  property  to  the  amount  of  $90,  and  that,  so 
regarded,  it  exceeded  the  jurisdiction  of  the  justice,  and  ought  to  have  been 
dismissed  or  ignored  in  both  the  lower  courts.  Held,  also,  that  the  allow- 
ance of  the  counter-claim  was  an  error  a^inst  plaintiff,  only,  the  respondent 
in  this  court;  and  that  defendant  by  urging  ana  receiving  the  benefit  of  such 
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claim  to  the  extent  of  950  could  not  complain  if  it  had  lost  the  remainder 
by  its  own  fault. 

Geo.  F.  Hatch  and  Geo.  W.  Easlej  for  appellant. 

Conceding  that  the  code  has  no  application  to  snitfi  before 
juBtices  of  uie  peace,  and  that  no  affirmative  relief  can  be  sought 
m  defenses  of  the  character  here  set  np,  this  case  must  still  be 
reversed,  for  no  affirmative  relief  was  asked.  No  good  reason  can 
be  assigned  for  sayine  to  a  defendant,  yon  have  sustained  damt^es 
to  a  greater  amount  Uian  your  adversary  sues  you  for,  but  he  has 
sued  you  in  a  court  that  restricts  you  to  defending  beyond  the 
sum  of  $50,  and  notwithstanding  you  are  willing  to  surrender  your 
claim  in  excess  of  his  demand,  and  ask  nothing  therefor,  we  will 
let  you  have  the  benefit  of  your  damages  proven  to  the  amount  of 
$50,  bar  the  remainder  of  your  claim  and  give  judgment  against 
you.     This  would  greatly  multiply  suits  unnecessarify. 

A.  D.  Lewis  and  N.  Kollins  lor  respondent. 

The  recoupment  )set  up  by  defendant  grows  out  of  alleged  in- 
juries to  personel  property  and  exceeds  $50.     2  Wag.  Stat.  808, 

3 ;  Webb  v.  Tweedie,  30  Mo.  488 ;  Dillard  v.  St.  L.,  JC.  0.  &  N. 
ly.  Co.,  58  Mo.  60 ;  Spencer  v.  Vance,  57  Mo.  427. 

Mastin,  C. — This  was  an  action  for  work,  and  labor,  com- 
menced before  a  justice  of  the  peace  of  Lewis  countv  in  Novem- 
ber, 1876.  The  statement  of  the  plaintiff,  after  bemg  amended 
by  leave  of  court,  was  in  the  form  of  an  account  specifying  the 
number  of  da^s  for  which  he  claimed  wa^es  at  the  rate  of  $2  a 
day,  and  containing  a  credit  for  board,  concluding  with  a  balance 
in  favor  of  plaintiff  in  the  sum  of  $90.  The  defendant  filed  an 
answer  to  the  original  statement,  which,  according  to  a  recital  in 
the  justice's  transcript,  consisted  of  a  counter-claim  in  part.  This 
counter-claim  was  stricken  out  on  motion  of  plaintiff's  attorney, 
for  the  reason  that  it  exceeded  the  jurisdiction  of  the  justice. 
This  original  answer  was  withdrawn  oy  leave  of  court,  and  per- 
mission given  defendant  to  file  an  amended  answer.  A  motion 
requiring  defendant  to  re-file  the  original  answer,  was  overruled. 
It  is  not  included  in  the  record  of  the  case. 

The  amended  answer  consisted  of  two  parts.  In  the  first,  the 
defendant  denied  that  it  was  a  corporation,  or  that  it  was  liable  to 
be  sued  as  a  corporation,  or  body  corporate,  or  as  an  individual  or 
person  in  law.  In  tlie  second  part  of  the  answer  the  defendant 
pleads,  that  in  the  performance  of  the  work  and  labor  for  which 
plaintiff  sues,  it  was  implied  in  the  law,  understood  and  agreed, 
that  plaintiff  should  perform  such  labor  with  reasonable  skill, 
care  and  diligence ;  that  he  failed  to  use  reasonable  skill,  care  and 
diligence,  but  on  the  contrary,  perf oimed  said  labor  in  such  a  care- 
less, unskillful  and  negligent  manner,  tliat  by  reason  of  the  said 
carelessness,  unskilHulness  and  negligence,  the  engines,  cars  aiul 
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tools  of  defendant,  then  in  the  keeping  and  nnder  the  control  and 
management  of  plaintiff,  suffered  great  loss,  damage  and  injury 
in  the  sum  of  $90,  and  in  a  greater  amount  than  ail  the  value  of 
plaintiff^s  services.  Tlie  answer  concludes  with  a  prayer  that  the 
sum  of  damages  and  injury  sustained  by  defendant  by  reason  of 
the  said  careless,  unskillful  and  negligent  services,  acts  and  con- 
duct of  the  plaintiff,  be  recouped  and  deducted  from  the  sum 
claimed  by  plaintiff,  and  that  defendant,  have  judgment  for  costs. 

It  will  be  observed  that  there  is  no  denial  of  the  plaintiff's 
cause  of  action  in  the  answer,  either  as  to  the  fact  of  the  labor 
rendered  or  its  value.  The  plaintiff  filed  a  motion  to  strike  out 
this  claim  of  recoupment,  and  it  was  sustained  by  the  justice  to 
the  extent  of  reducmg  the  counter  demand  to  $50.  On  trial 
before  the  justice  a  verdict  was  rendered  in  favor  of  plaintiff  in 
the  sum  of  $84.50,  from  which  an  api>eal  was  taken  to  the  circuit 
court  by  defendant.  The  plaintin  in  that  court  renewed  his 
motion  to  strike  out  the  second  part  of  defendant's  answer.  This 
motion  was  overruled,  and  the  case  was  tried  by  the  court  without 
the  intervention  of  a  jnry.  'Wlien  the  case  came  up  for  trial  in  the 
circuit  court,  the  deiendant  admitted  the  plaintiff's  account,  as 
presented  in  his  petition  below,  to  be  correct,  and  asserted  the 
ri^ht  to  prove  the  matters  set  out  in  his  answer,  as  holding  the 
affirmative  of  the  issues  on  trial. 

From  the  evidence  in  the  record,  it  appears  that  the  plaintiff 
was  a  workman  for  defendant  at  Alexandria,  under  the  charge  of 
one  Graham,  a  bridge  carpenter  for  defendant ;  that  in  the  month 
of  September,  1876,  one  Gorham,  a  master  mechanic,  reported  to 
Graham  that  he  was  ill  and  had  no  watchman  for  his  engine  that 
night,  a  construction  en^ne  he  had  been  using ;  that  Graham  in- 
formed him  that  he  had  in  his  employ  the  plaintiff,  who  had  at 
Canton  and  other  places  been  a  "hostler"  of  engines ;  the  duty  of 
such  a  person  was  to  take  charge  of  engines  as  soon  as  they  ar- 
rived, take  them  to  the  round-house  and  to  prepare  them  in  readi- 
ness to  go  out  again  ;  that  the  plaintiff  was  hunted  up  and  intro- 
duced to  Gorham,  who  told  him  what  he  wanted  done,  telling 
him  that  there  were  three  gauges  of  water  in  the  engine,  and  not 
to  move  the  engine  at  all,  and  to  have  it  ready  by  five  or  six  o'clock 
in  the  morning ;  that  plaintiff  was  seen  the  next  morning  at  six 
o'clock ;  that  he  seemed  intoxicated ;  that  the  engine  was  badly 
smashed  up,  the  pilot  and  front  end  torn  off,  and  one  flat  car 
pretty  badly  broken ;  that  it  appeared  the  engine  had  been  run 
into  the  cars,  with  such  rapidity  and  force,  that  when  the  forward 
end  of  the  engine  ran  under  the  car,  the  increased  pressure  on  the 
trucks  of  the  engine  had  bent  both  rails  under  them  ;  that  when 
asked  how  it  happened,  plaintiff  remarked  that  he  was  pumping 
her  up,  and  said  that  he  supposed  he  would  be  discharged  ;  that 
upon  taking  charge  of  it,  the  plaintiff  was  to  have  credit  for  the 
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night's  work  as  for  a  whole  day,  and  that  he  received  such  credit ; 
tliat  there  was  no  necessity  for  moving  the  engine,  as  far  as  wit- 
ness knew. 

A  machinist  by  the  name  of  Ambrose  testified  that  the  dama^ 
to  the  engine  was  at  least  $100 ;  that  water  is  pnmped  into  the 
boiler  of  some  engines  by  running  the  engine  forward  and  back- 
ward, on  the  track ;  into  others  by  an  injector ;  the  defendant  had 
four  engines  of  the  first  class  mentioned,  and  two  of  the  latter 
class ;  that  if  the  engine  stopped  at  five  o'clock  in  the  afternoon 
with  a  hot  fire  in  the  furnace,  and  stood  till  five  or  six  o'clock  in 
the  morning,  with  the  fire  left  up,  it  might  blow  off  steam  so  as  to 
require  pumping  before  using  the  next  morning.  No  evidence 
was  introduced  by  the  plaintin. 

The  defendant  asked  the  court  to  declare  that  if,  while  the 
plaintiff  was  in  the  employ  of  defendant,  and  in  charge  of  the 
engine,  he,  without  authority,  unnecessarily  moved  the  engine  on 
the  track,  and  in  so  doing  carelessly  caused  great  damage  to  it,  in 
an  amount  equal  to  the  amount  of  plaintiff's  wages,  then  the  dam- 
age to  the  en^ne  so  occasioned  by  the  carelessness  or  negligence 
of  the  plaintm  is  the  proper  subject  of  recoupment  in  this  case, 
and  the  verdict  should  be  for  defendant.  This  declaration  of  law 
was  refused  by  the  court.  The  case  was  taken  under  advisement 
and  judgment  was  rendered  for  the  plaintiff  in  the  sum  of  $38  and 
costs.  The  defendant  saved  its  •  exceptions  and  brought  this 
appeal. 

It  will  be  seen  from  this  statement  that  the  court,  in  its  judg- 
ment, conceded  to  defendant  the  benefit  of  its  claim  in  recoup- 
ment to  the  extent  of  $50,  and  interest,  and  denied  all  advantage 
over  that  amount. 

The  counsel  for  defendant  insist  that  the  cross  demand  pleaded 
in  their  answer,  was  in  the  nature  of  a  deduction  or  diminution  of 
the  plaintiff's  claim  of  $90  for  labor,  and  that  it  should  have  been 
entertained  and  allowed  by  the  court  to  its  full  extent,  under  the 
name  of  a  defensive  recoupment.  After  considering  the  pleadings 
and  evidence,  I  am  unable  to  accept  this  view  of  the  case. 

The  nature  of  recoupment  and  counter-claim  has  received  the 
attention  of  the  Supreme  Court  of  this  State  in  a  line  of  concur- 
ring decisions,  and  it  is  unnecessary  to  review  the  law  on  the  sub- 
ject, any  farther  than  an  intelligent  application  of  well  settled 
principles  may  require  it.  Grand  Lodge  v.  Knox,  20  Mo.  433 ; 
Jones  V.  Moore,  42  Mo.  413 ;  McAdow  v.  Boss,  53  Mo.  199 ; 
Eitchie  v.  Hay  ward,  71  Mo.  560.  The  term  "  recoupment"  was 
anciently  applied  to  the  right  of  deduction  from  tne  damages 
claimed  by  plaintiff  on  account  of  part  payment,  depreciation  or 
partial  failure  of  consideration,  or  some  analogous  fact.  1  Dyer  (2 
D.) ;  Coulter's  Case,  5  Co.  31 :  Sedgwick  on  Dam.  431 ;  Barber  v. 
Chapin,  28  Vt.  413  ;  Grand  Lodge  v.  Knox,  20  Mo.  433  ;  2  Par. 


126  EBfSBY  V.  ST.   LOUIS,  ETC.,  BY.   CO. 

Cont.  246 ;  Watermi^n  OflEset,  468.  This  right  in  moaem  times 
has  been  reco^ized  under  the  name  of  deduction  or  redaction  of 
damages  (Hecksher  v.  McCrea,  24  Wend.  304),  which  is  probably 
the  more  proper  name  for  it;  while  the  "meaning  of  recoupment 
has  been  greatly  enlarged  and  chainged.  2  Par.  Cont.  246.  Pom- 
eroy  Remedies,  §  733.  In  modem  times  the  term  "  recoupment" 
has  been  extended  and  applied  to  cross  demands  existing  in  favor 
of  the  defendant,  and  arising  out  of  the  same  contract  or  transac- 
tion upon  which  the  plaintiff  founds  his  action. 

After  reviewing  tne  old  cases  in  Grand  Lodge  v.  Knox,  Judge 
Leonard  remarks :  ^^  The  American  cases,  however,  at  least  in  Kew 
York,  Massachusetts,  Alabama,  and  some  few  other  states,  now  go 
the  full  length  of  declaring  that  all  matters  of  counter-claim  aris- 
ing out  of  the  same  transaction,  and  not  technically  the  subject  of 
set-ofi,  can  be  set-ofi  by  way  of  recoupment  of  damages,  provided 
the  plaintiff  has  been  properly  apprized  of  the  defense."  The 
courts  differ  in  their  views  as  to  how  the  cross  demand  must  arise 
from  plaintiff's  claim,  or  be  connected  with  it.  In  some  states  a 
strict  construction  has  been  adopted,  while  in  others  a  very  liberal 
one  prevails.  Carey  v.  Quillow,  105  Mass.  18  ;  s.  c,  7  Am.  Rep. 
494 ;  Chandler  v.  Childs,  42  Mich.  128 ;  Ritchie  v.  Hayward,  71 
Mo.  560.  The  question  in  this  case  is  not  whether  the  defendant's 
supposed  right  of  recoupment  or  counter-claim  is  so  connected 
with  the  plaintiff's  cause  of  action  as  to  be  properly  asserted  in 
this  case ;  out  granting  its  sufficient  connection  with  the  cause  of 
action,  is  it  a  defensive  recoupment  going  merely  to  the  deprecia- 
tion of  the  consideration  of  the  contract  sued  on,  or  is  it  a  well  de- 
fined cau^e  of  action  for  an  injury  to  pei*6onal  property,  laid  along- 
side of  the  admitted  value  of  tne  plaintiff's  services  with  the  object 
of  overtopping  it  in  amount  ? 

The  growing  principle  of  recoupment  was  recognized  by  the 
legislatures  of  many  of  the  states,  including  our  own,  and  under  the 
name  of  counter-claim  it  was  so  enlarged. as  to  give  the  defendant 
the  benefit  of  the  difference  between  his  cross  demand  and  the 
plaintiff's  claim,  when  the  excess  should  prove  to  be  in  his  favor. 
Chandler  v.  Childs,  42  Mich.  128.  The  counter-claim  of  our 
Practice  Act  includes  everything  which  in  modem  times  goes 
under  the  name  of  recoupment  proper,  as  well  as  much  more ;  for 
it  extends  to  offsets  and  many  cross  actions  not  in  any  way  con- 
nected with  the  plaintiffs  demand.  Pomeroy  Remedies,  §  736  ; 
Flesh  V.  Christopher,  11  Mo.  App.  483  ;  Gordon  v.  Bruner,  49  Mo. 
570 ;  Conner  v.  Winton,  7  Ind.  523 ;  Pattison  v.  Richards,  22 
Barb.  146.  But  no  right  of  recoupment  as  understood  in  modern 
times,  or  counter-claim,  can  exist  in  the  absence  of  a  cause  of 
action  in  favor  of  the  defendant.  A  cross  action  is  always  implied 
in  its  terms.  Pomeroy  Remedies,  §  733  ;  Carey  v.  Guillow,  105 
Mass.  18 ;  Clark  v.  Wildridge,  5  Ind.  176  ;  Yassear  v,  Livingston, 
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13  K  T.  257 ;  White  v.  Reagan,  32  Ark.  281.  When  it  falls 
short  of  constituting  a  canse  of  action,  it  belongs  to  the  class  of 
partial  defenses  in  reduction  or  mitigation  of  damages,  and  ou^ht 
to  go  by  the  name  of  reduction  of  damages.  Pomeroy  Remedies, 
§  733  ;  Moflfet  v.  Sackett,  18  N.  Y.  522. 

It  is  undoubtedly  true  that  when  the  plaintiff  sues  for  the 
price  of  labor  the  defendant  is  at  liberty  to  recoup  against  his 
claim,  any  damages  suffered  through  the  negligence  of  the  plaintiff 
whereby  the  value  of  the  consideration  was  depreciated.  Eaton  v. 
Woolly,  28  Wis.  628  ;  Pomeroy  Remedies,  §  732.  It  was  in  this 
class  of  cases,  the  modem  use  of  the  term  recoupment  was  fii*st 
recognized  in  England  in  a  restricted  sense.  But  in  such  cases  it 
will  be  found  that  a  valid  cross  action  existed  in  favor  of  defend- 
ant, and  in  the  use  of  it  he  was  often  confined  to  such  damages  as 
depreciated  the  value  of  the  consideration. 

i^'ow  it  is  clear  to  my  mind  that  the  injury  complained  of  by  de- 
fendant in  this  case,  does  not  fall  within  the  meanmg  of  the  term 
"  recoupment"  as  anciently  understood.  It  does  not  contain  mat- 
ter simply  reducing  the  plaintiff's  damages,  or  depreciating  the 
consideration  received  by  defendant  for  tne  promised  wages.  Ac- 
cording to  the  plaintiff's  account  he  was  suing  for  25^  days',  labor 
in  July,  23^  days  in  August,  and  four  days  in  September.  He 
was  to  receive  a  credit  of  one  day's  labor  for  the  single  night's 
work  in  watching  the  engine,  for  which  he  was  specially  detailed 
by  Graham,  the  bridge  carpenter.  It  does  not  appear  satisfactorily 
that  the  night's  labor  in  watching  the  engine  was  included  in  his 
account  as  one  of  the  four  days  in  September.  But  granting  that 
one  of  the  last  four  days  in  the  account  included  this  night's  work, 
it  is  clear  that  all  the  balance  of  his  demand  is  for  labor  rendered 
by  him,  while  a  laborer  under  Graham,  the  bridge  carpenter.  The 
defendant  had  received  the  full  benefit  of  all  his  labor,  before  the 
plaintiff  was  specially  detailed  as  a  "hostler"  to  take  care  of  the 
engine.  The  injury  to  the  engine  was  in  no  way  connected  with 
the  balance  of  this  labor.  No  negligence  can  be  imputed  to  him 
in  respect  to  it,  and  the  injury  to  the  engine  cannot  in  any  fair 
sense  of  its  connection  with  his  services,  be  accepted  iii  reducton 
or  depreciation  of  the  value  of  his  labor  while  helping  the  bridge 
carpenter.  As  a  depreciation  of  the  consideration,  for  which  he 
sues  in  this  case,  it  could  not  extend  bevond  the  $2  which  he  was 
to  be  paid  for  the  night's  work  in  watching  the  engine. 

But  the  claim  in  recoupment  is  not  asserted  for  this  limited 
purpose.  The  defendant  admits  of  record  that  the  plaintiff  is  en- 
titled to  these  $2,  if  it  is  included  in  the  account,  as  he  unques- 
tionably is  to  his  labor  under  the  bridge  carpenter.  The  answer 
contains  a  well  pleaded  cause  of  action  for  injury  to  personal  prop- 
erty, by  reason  of  the  negligence  of  the  plamtiff.  Whether  you 
call  this  "  recoupment"  or  counter-claim,  it  certainly  is  not  in  the 
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nature  of  a  defensive  recoupment  or  counter-clain,  in  reduction  of 
damages,  by  depreciating  the  value  of  the  consideration  received, 
or  cutting  down  the  damages  claimed,  because  the  services  ren- 
dered were  not  as  valuable  as  contracted  to  be.  Whether  the 
plaintiff  sues  for  his  wages  or  not,  this  cause  of  action  exists  in 
favor  of  defendant.  It  was  a  matter  of  choice  with  defendant, 
whether  it  should  be  prosecuted  by  being  laid   alongside  of   the 

flaintifi*s  claim  for  damages,  or  asserted  in  an  independent  action, 
n  either  case  the  effect  would  be  the  same. 

I  am  unable  to  regard  it  in  any  other  light  than  a  cross  action  in 
favor  of  defendant  to  the  extent  of  $90,  at  least,  for  an  injury  to 
the  defendant's  engine.  Holding  the  relation  of  employee  to  the 
defendant  on  the  night  of  the  injurjr,  the  law,  and  not  the  con- 
tract, imposed  the  duty  to  be  careful  in  all  that  be  did ;  negligence 
on  his  part  was  a  violation  of  this  duty,  which  resulted  in  an  injury 
to  the  defendant's  personal  property,  for  which  he  is  responsible  in 
law  to  its  full  extent.  It  sounds  in  tort  and  is  not  in  the  nature  of 
an  action  ex  contractu,  nor  could  it,  as  a  cross  claim,  be  measured 
by  the  consideration  of  the  contract  sued  on  by  the  plaintiff.  Its 
true  character  cannot  be  escaped  by  pleading  it  in  the  form  of  an 
assumpsit,  even  though  the  defendant  had  attempted  that.  Chand- 
ler V.  Childs,  42  Midi.  128  ;  Carey  v.  Guillow,  105  Mass.  18.  I 
regard  the  defendant  in  this  case  as  seeking  to  avail  himself  of  the 
benefit  of  a  modem  recoupment  or  counter-claim,  on  account  of  a 
well  defined  cause  of  action  for  injury  to  personal  property. 

If  our  Practice  Act  relating  to  counter-claims  applies  to  actions 
before  justices,  then  this  claim  of  defendant  for  $90,  or  more,  for 
injury  to  the  engine  was  clearly  beyond  the  jurisdiction  of  the  jus- 
tice. It  ought  to  have  been  dismissed  or  entirely  ignored  in  both 
of  the  lower  courts.  The  circuit  court  seems  to  have  allowed  it  to 
the  extent  of  $50  and  interest.  This  was  an  error  against  the 
plaintiff,  but  he  is  not  a  complainant  in  error  here.  The  defend- 
ant has  no  right  to  complain.  After  the  court,  by  refusal  of  de- 
fendant's instruction,  had  indicated  that  the  claim  for  $90  was  be- 
yond the  jurisdiction  governing  such  claims,  the  defendant  ought 
to  have  dismissed  it.  By  retaining  it  in  court  ad  pleaded,  the  de- 
fendant has  received  the  benefit  of  one  half  of  it.  If  the  other 
half  is  lost,  it  is  his  own  fault.  When  cross  demands  are  not 
within  the  jurisdiction  of  the  court,  the  defendant  is  not  entitled 
to  the  benefit  of  any  part  of  them.  Almeida  v.  Sigerson,  20  Mo. 
497 ;  Beed  v.  Snod^rass,  55  Mo.  180. 

If  the  provisions  m  the  Practice  Act  relating  to  counter-claims 
do  not  apply  to  practice  before  justices  of  the  peace,  which  is  prob- 
ably true  (Flesh  v.  Christopher,  11  Mo.  App.  483  ;  R,  S.  1879,  § 
3522),  and  which  seems  to  be  conceded  by  defendant's  counsel,  then 
the  defendant's  counter-right  must  be  supported,  if  at  all,  as  a  de- 
fensive recoupment,  or  mere  right  of  reduction  of  damages.    And 
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as  in  the  form  in  wliich  it  is  pleaded  and  proved,  it  is  clearly  a 
cross  action  in  favor  of  the  defendant  for  an  injury  to  personal 
property  to  the  extent  of  $90  at  least,  and  not  the  mere  right  of 
reduction  of  damages  by  reason  of  a  depreciation  of  the  considera^ 
tion  received  by  defendant  in  the  labor  sued  for,  it  cannot  be  en- 
tertained without  in  substance  entertaining  a  counter-claim  sound- 
ing in  tort,  which  is  not  authorized  by  law. 

The  conclusion  I  have  reached  may  be  briefly  stated  :  In  an  ac- 
tion  before  a  justice  the  defendant  may  recoup  on  account  of  any 
liability,  whether  in  contract  or  tort,  arising  out  of  or  connected 
with  the  demand  sued  on,  which  goes  to  abate  or  reduce  the 
amount  claimed,  by  showing  a  partial  failure  of  consideration,  or 
that  the  damages  claimed  are  not  as  great  as  claimed  by  plaintiff. 
This  is  strictly  a  defensive  recou{>ment,  and  the  justice  has  juris- 
diction to  entertain  it,  if  he  has  jurisdiction  of  the  plaintiff^  de- 
mand to  which  it  is  an  incident.  But  if  the  defendant  asks  to  re- 
coup on  account  of  a  cause  of  action  existing  in  his  favor,  which 
admits  the  value  and  amount  of  plaintiff's  demand  and  assumes  to 
oppose  it  by  showing  damages  in  his  favor  on  this  other  cause  of 
action,  equal  to  or  m  excess  of  the  plaintiffs  demand,  the  court 
tannot  entertain  it  by  way  of  recoupment  or  counter-claim,  unless 
it  has  jurisdiction  to  entertain  the  cause  of  action  upon  which  the 
cross  damages  are  claimed.  If  the  real  character  ox  the  cross  de- 
mand is  such  that  the  justice  could  not  entertain  jurisdiction  of  it 
if  the  defendant  were  suing  upon  it,  then  he  certainly  cannot  en- 
tertain it  when  asserted  by  a  defendant  before  him,  however  close 
it  may  appear  to  be  connected  with  plaintiffs  cause  of  action. 
Neither  can  the  true  character  of  the  cross  demand  be  changed  by 
the  defendant  declining  to  ask  judgment  for  any  possible  excess  in 
his  favor. 

The  convenience  and  policy  of  having  all  cross  demands  settled 
in  the  same  case,  cannot  justify  the  defendant  in  bringing  a  cross 
demand  for  settlement  in  a  justice's  court  which  has  no  jurisdic- 
tion of  it,  either  because  it  sounds  in  tort,  and  exceeds  the  amount 
which  limits  the  jurisdiction  of  a  justice  in  such  actions,  or  because 
no  unliquidated  counter-action  can  be  entertained  by  a  justice  of 
the  peace. 

For  these  reasons,  I  am  of  the  opinion  that  there  is  no  error  in 
this  record  which  the  defendant  has  any  ri^ht  to  complain  of. 
Accordingly,  the  other  commissioners  concurrmg,  the  judgment  is 
affirmed. 

15  A.  &  B.  R  Gas.— 9 


130  HABLAK  V.  ST.  PAUL,  K.  A  H.  BY.  GO. 

Hablak 

V. 

St.  Paul,  M.  and  M.  Bt.  Co. 

{AdioanM  due^  Minnewta,    January  28, 1884.) 

In  an  action  brought  upon  contract  for  services,  the  defendant  may  plead, 
by  way  of  recoupment  and  set-off,  damages  sustained  by  him  throu^  the 
negligence  of  plaintiff  in  the  performance  of  the  same  contract  of  employ- 
ment upon  which  the  action  is  brought,  and  if  the  balance  be  found  in  his 
favor  he  may  have  judgment  against  the  plaintiff  for  the  amount  thereof. 

An  order  striking  out  an  answer  bein^  an  appealable  order,  and  forming 
part  of  the  record,  need  not  be  excepted  to  in  order  to  entitle  the  appellant 
to  have  it  reviewed. 

Appeal  from  judgment  of  St.  Paul  municipal  court. 

Erwin  &  Ryan,  for  respondent,,  William  S.  Harlan. 

B.  B.  Ghilasha,  for  appellant,  tne  St.  Paul,  M.  &  M.  By.  Co. 

Mitchell,  J. — ^Plaintiff  brought  this  action  to  recover  for  ser- 
vices  rendered  to  defendant  as  brakeman  on  its  railroad.  The 
defendant,  in  its  answer,  set  np  "  by  way  of  defense  and  counter- 
claim "  damages  sustained  through  the  negligent  performance  by 
plaintifi  of  the  same  contract  of  employment  upon  which  the  action 
IS  brought.  This  could  be  done,  independent  of  any  statute,  under 
the  common-law  doctrine  of  recoupment.  It  was  well  settled, 
upon  common-law  principles,  that  where  the  defendant  has  sus- 
tained damages  by  reason  of  the  plaintiflPs  non-performance  of  his 
part  of  the  agreement  sued  on,  such  defendant  has  the  right  to 
abate  the  plaintifiTs  claim  by  the  amount  of  such  damages.  3 
Wait,  Act.  &  Def .  610 ;  7  Wait,  Act.  &  Def .  544.  If  the  de- 
fendant can  show  that  the  plaintiff  himself  has  violated  some  stipu- 
lation of  the  same  contract  sued  on,  he  may  recoup  his  damages 
arising  from  such  breach,  whether  thev  be  liquidated  or  unliqui- 
dated. Damages  incurred  by  the  defendant  through  the  negligence 
of  the  plaintiff  in  the  performance  of  the  contract  of  employment 
sued  on,  might  be  thus  interposed  by  way  of  recoupment.  Wat. 
Set-off,  §§  535,  536.  Our  statute  has  extended  this  right  so  that 
now  a  defendant  may  plead  such  damages,  not  merely  in  reduction 
or  bar  of  plaintiffs  claim,  but  also  so  that  if  the  balance  be  found' 
in  his  favor  he  may  have  affirmative  judgment  for  the  amount  I 
against  the  plaintiff.  The  court,  therefore,  erred  in  striking  out  I 
the  second  aefense  in  defendant's  answer.  I 

An  order  striking  out  an  answer  being  an  appealable  order, 
which  constitutes  a  part  of  the  record,  need  not  be  excepted  to  in 
order  to  entitle  the  appellant  to  have  it  reviewed.  Mj  v,  Titus, 
14  Minn.  125  (Gil.  93). 

Judgment  reversed,  and  new  trial  ordered. 
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Whttb 

V, 

Middlesex  B.  B.  Co. 

(185  ManaehuiOU  BeporU^  216.) 

An  agreement  between  a  corporation  and  a  person  entering  its  employ  pro* 
Tided  tnat  the  employee  should  deposit  a  certain  sum  of  money  with  the 
corporation,  as  security  for  the  proper  discharge  of  his  duties ;  that  the  pres- 
ident of  the  corporation  should  be  the  sole  judge  between  the  corporation 
and  the  employee  whether  the  corporation  was  entitled  to  retain  the  whole 
or  any  part  of  the  deposit,  and  that  his  certificate  in  writing  that  the  whole 
or  any  part  of  said  sum  was  to  be  so  retained  and  forfeited  to  the  corporation 
should  be  conclusive  evidence  between  the  parties,  in  all  courts  of  justice, 
that  the  amount  thereby  forfeited  was  so  forfeited,  and  should  bar  the 
employee  of  all  riff  ht,  under  any  circumstances,  to  recover  the  money  so  certi- 
fiea  to  be  forfeited.  Hdd^  in  an  action  by  the  employee  against  the  corpo- 
ration to  recover  the  sum  so  deposited,  tmit  the  latter  clauses  were  an  agree- 
ment to  submit  to  arbitration  and  an  attempt  to  oust  the  courts  of  jurisdiction, 
and  were  void. 

CoNTBAOT,  for  money  had  and  received,  to  recover  $65,  deposit- 
ed by  the  plaintiff  with  the  defendant  corporation  under  a  written 
agreement  providing,  among  other  things,  that  the  plaintiff,  who 
was  abont  to  enter  tne  defendant's  employ  as  a  conductor,  should, 
upon  entering  such  employ,  deposit  the  sum  of  $65,  to  be  retained  by 
the  defendant,  together  with  interest  accrued  thereon  and  all  wages 
that  mi^ht  be  due  him,  as  security  for  the  proper  discharge  of  his 
duties,  for  the  due  accounting  for  and  paying  over  to  the  defend- 
ant of  all  fares  received,  and  for  the  due  observance  by  him  of  all 
the  rules  and  regulations  of  the  defendant;  that,  in  case  of  a 
breach  by  the  plaintiff  of  any  of  said  rules  and  regulations,  the 
defendant  might  retain  the  whole  of  said  deposit  and  any  interest 
thereon,  and  the  amount  of  wages  that  might  be  due  him,  as 
liquidated  damages,  for  such  breach;  and  that  the  defendant's 
president  '^  shall  oe  the  sole  judge  between  the  company  and  the 
conductor  whether  the  company  is  entitled  to  retain  the  whole  or 
any  part  of  said  $65  and  interest,  and  all  wages  that  may  at  any 
time  be  due  him,  as  liquidated  damages.  And  his  certificate  in 
writing  that  the  same  or  any  given  part  thereof,  stated  in  snch 
certificate,  are  to  be  so  retained  and  forfeited  to  the  company,  and 
of  the  cause  of  such  retention,  shall  be  a  final  adjudication  thereof, 
binding  and  conclusive  evidence  between  the  parties  in  all  courts 
of  justice,  civil  and  criminal,  both  that  the  amount  thereby  cer- 
tified as  the  true  amount  to  be  forfeited  and  retained  has  become 
and  is  so  forfeited  and  retained  by  the  company,  and  that  that  has 
happened  which  in  such  certificate  is  certified  to  be  the  cause,  and 


182  WHITE  V.  MIDDLESEX  K.   R.   GO. 

that  it  is  a  lawful  and  sufficient  cause  for  such  retention ;  and  such 
certificate  shall  bar  the  conductor  of  all  right,  under  any  circum- 
stances, to  recover  the  moneys  so  certified  to  be  forfeited  and  re- 
tained, or  any  part  tliereof." 

The  case  was  submitted  to  the  Superior  Court,  and,  after  judg- 
ment for  the  plaintiff,  to  this  court  on  appeal,  upon  agreed  facts, 
in  substance  as  follows : 

The  defendant  received  said  $65  under  said  agreement,  and  the 
only  claim  the  defendant  has  to  such  money  is  by  virtue  of  the  agree- 
ment and  the  president's  certificate  indorsed  thereon,  as  follows : 
"  By  virtue  of  tne  written  agreement,  and  under  the  power  therein 
conferred  upon  me,  I,  Charles  E.  Powers,  president  of  said  Mid- 
dlesex B.  B.  Co.,  do  hereby  adjudee  and  decide  that  said  railroad 
company  is  entitled  to  retain  the  whole  of  the  $65  deposited  with 
it  under  said  agreement,  together  with  all  the  interest  thereon,  and 
the  same  is  hereby  declared  to  be  forfeited  to  the  said  railroad  com- 
pany on  account  of  the  breach  by  the  within-named  Augustine  K. 
Whit«,  conductor,  of  the  fourth  clause  of  said  agreement  [which 
related  to  the  faithful  discharge  of  his  duties  as  conductor]  and  of 
the  sixly-fifth  and  sixty-sixth  rules  and  regulations  of  the  Middle- 
sex R.  k  Co." 

The  rules  and  regulations  above  referred  to  were  as  follows : 

"65.  The  punch  must  be  used  to  cancel  and  record  a  fare  for 
each  and  every  person  over  three  years  of  age  who  rides  upon  the 
car.  66.  As  soon  as  fare  has  been  received  from  one  person  the 
punch  must  be  used  in  the  presence  of  such  person,  to  record  such 
fare  or  fares,  before  another  one  is  taken  up.  Failure  to  com- 
Bly  with  this  rule,  in  every  instance,  wiU  be  positive  cause  of 
dismissal." 

The  plaintiff  contends  that  this  money  should  be  paid  to  him 
for  the  reason  that  the  agreement  was,  on  its  face,  unconscionable 
and  void,  and  against  public  policy. 

The  defendant  contends  that  the  agreement  was  valid,  legal  and 
final  between  the  parties. 

If  the  court  should  be  of  opinion  that  the  agreement  was  void, 
judgment  was  to  be  entered  for  the  plaintiff ;  ii  it  was  valid,  judg- 
ment for  the  defendant. 

L.  M.  Child,  for  the  defendant. 

J.  F.  Pickering  and  J.  W.  Pickering  for  the  plaintiff. 

Field,  J. — ^If  the  parties  had  an  opportunity  to  appear  and  be 
heard  before  the  president  of  the  companv,  and  the  plaintiff  had 
appeared  and  been  heard^  and  an  award  nad  been  actually  made 
that  nothing  was  due  the  plaintiff,  this  award  would  be  a  bar  to 
the  action,  unless  for  some  cause  it  was  impeached.  The  fact  that 
the  arbitrator  was  an  officer  of  the  defendant  corporation,  as  it  was 
known  to  the  plaintiff  when  he  signed  the  agreement,  would  not 
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inyalidate  the  award.  Bnt  it  does  not  appear  by  the  agreed  state- 
ment of  facts  that  any  hearing  was  ever  had  before  the  president, 
or  that  the  company  ever  maide  any  claim  before  him  that  the 
plaintiff  had  not  fully  performed  his  daties,  or  that  the  plaintiff 
ever  had  any  notice  that  the  company  made  any  such  claim,  and 
that  the  president  would  proceed  to  hear  the  parties,  and  adjudi- 
cate upon  the  question  whether  the  company  had  the  right  under 
the  agreement  to  retain  the  whole  or  any  part  of  the  $65. 

By  the  agreed  facts,  it  appears  that  the  contention  between  the 
parties  is  not  upon  an  awara,  but  upon  the  agreement,  whether  it 
13  valid  or  void ;  and  that,  if  the  court  is  of  opinion  that  the  argee- 
ment  is  void,  judgment  is  to  be  entered  for  the  plaintiff ;  if  it  is 
yalid,  judgment  to  be  for  the  defendant.  The  principal  conten- 
tion in  argument  on  the  part  of  the  company  is,  tnat  this  ia  not  an 
agreement  to  arbitrate,  but  an  agreement  that  the  company  may 
retain  the  whole  of  the  t65,  or  such  part  as  the  president  may  aa- 
judge,  and  that,  until  the  president  has  adjudged  that  the  whole  or 
some  part  is  due  to  the  plaintiff,  no  action  at  law  can  be  maintained 
by  him. 

London  Tramways  Co.  v.  Bailey,  3  Q.  B.  D.  217,  is  almost  iden- 
tical with  the  case  at  bar,  and  the  judgment  was  for  the  company. 
See  also  Wilson  v.  Glasgow  Tramways  &  Omnibus  Co.,  5  Sc.  Sess. 
Cas.  (4th  ser^  981,  and  Glasgow  Tramway  &  Omnibus  Co.  v. 
Dempsay,  3  Coup.  Just.  440.  The  decision  m  London  Tramways 
Co.  V.  Bailey,  ubi  supra,  was  by  Mellor  and  Lush,  JJ.,  and  is  put 
upon  the^ound  that  the  "  agreement  is  yery  like  the  stipulation  tnat 
the  certincate  of  an  architect  or  engineer  shall  be  conclusiye."  It 
seems  to  be  the  doctrine  of  the  English  courts,  that  agreements 
prohibiting  a  party  from  bringing  an  action,  or  purporting  to  oust 
the  courts  entirely  of  their  jurisdiction,  are  void;  that,  in  contracts 
in  which  it  is  a  condition  precedent  to  the  right  to  maintain  an  ac- 
tion that  there  shall  first  be  a  reference  and  an  award,  no  action 
can  be  maintained  until  this  condition  has  been  complied  with,  un- 
less, indeed,  it  becomes  impossible  to  comply  with  it;  but  if  the 
stipulation  to  refer  to  arbitration  is  collateral  to  the  other  stipula^ 
tions  of  the  contract,  an  action  can  be  maintained  upon  the  con- 
tract without  a  reference.  Babbage  v.  Coulburn,  9  Q.  B.  D.  235 ; 
Edwards  v,  Aberayron  Ship  Ins.  Society,  1 Q.  B.  D.  563 ;  Dawson 
V.  Fitzgerald,  1  Ex.  D.  257 ;  Hope  v.  International  Financial  So- 
ciety, 5  Ch.  D.  327 ;  Scott  v.  Liverpool,  3  DeG.  &  J.  334 ;  Hor- 
tou  V.  Sayer,  4  H.  &  N.  643. 

Scott  V.  Avery,  5  SL  L.  Cas.  811,  left  it  uncertain  whether,  if  in 
a  contract  the  agreement  to  submit  to  arbitration  is  a  condition 
precedent  to  maintaining  the  action,  and  includes  all  disputes  that 
may  arise  under  the  contract,  and  is  not  confined  to  questions 
Tvhich  affect  the  amount  of  damages,  it  is,  or  is  not,  yoid.  The 
cases  we  haye  cited  show  that  English  judges  do  not  yet  agree  in 
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opinion  on  this  qnestion.  The  inclination  of  this  court  has  been 
to  regard  such  an  agreement  as  void.  Cobb  v.  New  England  Ins. 
Co.,  6  Gray,  192 ;  Eowe  v.  Williams,  97  Mass.  163 ;  Wood  v. 
Humphrey,  114  Mass.  185  ;  Pearl  v.  Harris,  121  Mass.  390 ;  Vass 
V.  Wales,  129  Mass.  38.  See  also  Trott  v.  City  Ins.  Co.,  1  Cliff. 
439 ;  Mansfield  v.  Doolin,  I.  R  4  C.  L.  17. 

If  such  an  agreement  in  a  contract  is  not  void  as  contrary  to  the 
policy  of  the  law,  the  whole  doctrine  amounts  to  this,  that  courts 
will  not  specifically  enforce  the  agreement,  but  will  treat  it  as 
valid,  and  as  a  condition  precedent,  or  as  an  independent  stipula- 
tion, according  to  the  construction  given  to  the  contract. 

The  agreement  in  this  case  seems  to  us  an  attempt  to  oust  courts 
entirely  of  jurisdiction  over  the  question  whether  the  defendant  is 
entitled  to  retain  the  whole,  or  some  part,  of  the  $65,  as  liquidated 
damages,  for  a  breach  of  the  contract.  It  regards  this  sum,  or 
such  part  of  it  as  the  president  may  determine,  as  forfeited  by  the 
plaintiff,  if  the  president  shall  so  certify. 

In  Hope  V.  International  Financial  Society,  ubi  supra,  the  defen- 
dant contended  that  the  plaintiff  had  no  standing  in  court,  because 
he  had  forfeited  his  shares  under  the  articles  of  association,  by  tak- 
ing legal  proceedings  against  the  company ;  but  Lord  Justice 
James  said,  "  We  cannot  usten  to  that  argument.  Any  stipulation 
that  a  shareholder  shall  not  appeal  to  a  court  of  justice  must  be 
bad."    4Ch.  D.  334. 

In  London  Tramways  Co.  v.  Bailey,  ubi  supra,  no  cases  were 
cited  by  the  court,  ana  only  Brown  v.  Overbury,  11  Exch.  715, 
and  Scott  v.  Avery,  ubi  supra,  were  cited  by  counsel.  Brown  v. 
Overbury  was  an  action  to  recover  the  stakes  at  a  steeple  chase, 
when  the  stewards,  who,  by  the  articles,  were  to  decide  the  race, 
had  met  and  were  unable  to  decide  whose  horse  had  won  ;  and  it 
was  held  that  it  was  a  condition  precedent  to  the  plaintiff's  right 
to  recover,  that  he  obtain  the  judgment  of  the  stewards,  is  practi- 
cable. Baron  Alderson  said :  ^'  Every  contract  must  be  determined 
according  to  the  circumstances  belonging  to  it.  This  is  one  of 
racing,  and  the  universal  practice  has  been,  that,  in  order  to  ascer- 
tain who  is  to  have  the  stakes,  it  must  first  be  determined  who  is 
the  winner,  not  in  the  opinion  of  the  jury,  but  of  the  persons  ap- 

Sointed  to  decide  it,'  viz.  the  judges  or  the  stewards."  The  court 
o  not  decide  what  the  effect  would  be  if  it  became  impossible  to 
obtain  a  decision  from  the  stewards.  There  is,  we  thiuK,  notwith- 
standing what  was  said  by  Lord  Campbell  in  Scott  v.  Aveir,  ubi 
supra,  little  analogy  between  that  case  and  the  case  at  bar.  Is  either 
do  we  think  that  this  agreement  is  like  a  building  contract,  in 
which  the  decision  and  certificate  of  an  architect  or  engineer,  upon 
the  quantity  or  quality  of  the  work  done,  is  a  condition  precedent 
to  the  plamtiff's  maintaining  his  action  for  the  price.  Such  a 
stipulation  in  a  building  contract  is  not  regarded  as  strictly  an 


8EBVANT8 — ^NEGLIGENCE — ^FIRE.  1 35 

agreement  to  submit  to  arbitration.    Wardsworth  v.  Smith,  L.  R. 
6  Q.  B.  332 ;    Palmer  v.  Clark,  106  Mass.  373.    No  hearing  of  the 

!)arties  is  usually  contemplated.  The  matters  to  be  examined  re- 
ate  to  things  that  are  visible  and  can  be  determined  by  appraisal, 
inspection,  measurement,  or  other  similar  methods,  and  pertain 
solely  to  the  performance  of  the  work  to  recover  the  price  of  which 
the  plaintiff  brings  his  action,  and  it  is  an  irrevocable  part  of  such 
coniG*act8  that  the  plaintiff  shall  recover  only  upon  the  condition 
that  the  architect  or  engineer  certifies  that  the  work  has  been  done 
according  to  the  contract,  or  shall  only  recover  for  extra  work 
whatever  the  architect  or  engineer  estimates  the  value  of  it  to  be, 
or  shall  recover  only  if  the  work  is  done  to  the  satisfaction  of  the 
architect  or  engineer. 

This  is  not  a  suit  for  wages ;  and,  if  it  were,  the  plaintiff  is  not, 
by  his  agreement,  required  to  perform  his  duties  to  the  satisfaction 
CI  the  president  of  the  company,  and  there  is  no  stipulation  that 
the  plaintiff  shall  recover  as  wages  only  such  sum  as  the  president 
may  determine.  This  is  a  suit  to  recover  a  deposit.  If  tne  defen- 
dant claims  the  right  to  retain  it,  as  liquidated  damages,  for  a 
breach  of  the  agreement  by  the  plaintiff,  tne  burden  is  on  the  de- 
fendant to  prove  the  breach.  If  a  controversy  arises  upon  the 
questions  wnether  there  has  been  such  a  breach,  and  whetner  the 
company  has  the  right  to  retain  the  deposit,  as  liquidated  damages, 
for  such  breach,  there  is  a  stipulation  that  the  president  shall  be 
the  sole  judge  of  it,  and  that  his  certificate  shall  be  a  final  adjudi- 
cation 01  it.  Such  a  stipulation  is,  we  think,  an  agreement  to  sub- 
mit to  arbitration,  and  an  attempt  to  oust  courts  of  justice  of  all 
jurisdiction  over  the  whole  controversy,  and  is  void. 

In  the  opinion  of  a  majority  of  the  court,  the  judgment  must  be 
a£Srmed. 


V. 

St.  Paul,  M.  and  M.  Ey.  Co. 

(Advance  OaM^  Minnewta.    January  5,  1884.) 

Section  men  under  the  charge  of  a  section  foreman  were  in  the  employ- 
ment of  a  railroad  company  in  repairing  its  railroad  track.  Their  work 
being,  on  the  day  in  question,  distant  from  their  boarding-house,  they  carried 
their  dinner  with  them.  When  they  quit  work  at  noon  to  eat  it,  they 
kindled  a  fire  on  the  company's  right  of  way  for  the  purpose  of  wanning 
their  coffee.  After  eating,  they  resumed  work,  negligently  leaving  the  fire 
unextinguished,  which  subsequently  spread  and  ran  to  plaintifTs  land  and 
destroyed  bis  property.    There  was  no  evidence  that  the  company  was 
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boarding  th«8e  men,  or  that  it  was  any  part  of  its  daty  to  prepare  their  meals, 
or  that  the  company  either  knew  of  or  authorized  the  kindling  of  a  fire  for 
any  snch  purpose.  Nor  was  there  any  evidence  that  these  section  men  had 
any  supervision  over  the  right  of  way,  or  that  it  was  any  part  of  their  duty 
to  extinguish  fires  that  mieht  be  ijgnited  thereon.  BM,  that  the  railroad 
company  was  not  liable ;  that  in  kindlinff  this  fire  to  warm  their  meals  the 
men  were  not  acting  in  the  course  or  within  the  scope  of  their  employment 
in  connection  with  the  company's  business;  but,  for  the  time  being,  were 
acting  for  themselves  and  as  their  own  masters,  and  exclusively  pursuing 
their  own  ends ;  and  hence  the  act  was  their  own  personal  act,  and  not  that 
of  the  company.  Neither  was  it  material  that  the  section  foreman  assisted 
in  or  directed  the  act.  In  doing  so  he  was  as  much  his  own  master  and 
doing  his  own  business  as  were  the  section  men. 

Appeal  from  an  order  of  the  district  court,  Polk  county,  deny- 
ing new  trial. 

K.  Reynolds,  for  respondent. 

B.  B.  Galusha  and  P.  A.  Dufour,  for  appellant. 

MrroHELL,  J. — All  the  evidence  in  this  case  tends  to  prove  that 
some  section  men,  under  the  charge  of  a  section  foreman,  were,  in 
the  employment  of  defendant,  engaged  in  repairing  its  railroad 
near  defendant's  farm,  on  the  21st  of  October,  1882.  While 
enga^d  in  such  work  dbey  usually  returned  to  their  boarding-house 
for  dinner,  but  on  this  day,  their  work  bein^  at  some  distance, 
they  took  their  dinner  with  them.  At  noon,  when  they  quit  work 
to  eat,  they  built  a  fire,  or  rekindled  one  which  some  other  person 
had  kindled,  on  defendant's  right  of  way,  for  the  purpose  of  warm- 
ing their  coffee.  After  eating  dinner,  they  resumed  their  work, 
negligently  leaving  the  fire  unextinguished,  which  spread  in  the 
grass  and  ran  on  to  plaintiff's  land  and  burned  his  hay.  There  is 
no  evidence  that  the  defendant  was  boarding  these  men,  or  that  it 
was  any  part  of  its  duty  to  prepare  or  cook  their  meals.  Neither 
is  there  anything  tending  to  show  that  the  defendant  either  knew 
or  authorized  the  kindling  of  a  fire  for  any  such  purpose,  either  on 
this  or  any  other  occasion.  Nor  is  there  any  evidence  that  it  was 
the  duty  of  these  section  men  to  exercise  any  supervision  over  the 
right  of  way,  or  to  extinguish  fires  that  might  be  ignited  on  it. 
So  far  as  the  evidence  goes,  their  employment  was  exclusively  in 
repairing  the  railroad  track. 

The  doctrine  of  the  liability  of  the  master  for  the  wrongful  acts 
of  his  servants  is  predicated  upon  the  maxims,  ^^  respondeat  supe- 
rior" and  "  qui  facit  per  alium  f acit  per  se."  In  fac^  it  rests  upon 
the  doctrine  of  agency.  Therefore,  the  universal  test  of  the  mas- 
ter's liability  is  whether  there  was  authority,  express  or  implied, 
for  doing  the  act ;  that  is,  was  it  one  done  in  the  course  and  within 
tlie  scope  of  the  servant's  employment?  If  it  be  done  in  the 
course  of  and  within  the  scope  of  the  employment,  the  master  will 
I) J  liable  for  the  act,  whether  negligent,  fraudulent,  deceitful,  or 
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an  act  of  positive  malfea8ance.  Smith,  Mast.  &  Serv.  151.  Bat 
a  master  is  not  liable  for  eyery  wrong  which  the  servant  may  com- 
mit during  the  continuance  of  the  employment.  The  liability  can 
only  occur  when  that  which  is  done  is  within  the  real  or  apparent 
scope  of  the  master's  business.  It  does  not  arise  when  the  servant 
steps  outside  of  his  employment  to  do  an  act  for  himself  not 
connected  with  his  master's  business.  Beyond  the  scope  of  his 
employment  the  servant  is  as  much  a  stranger  to  his  master  as  any 
third  person.  The  master  is  only  responsible  so  long  as  the  servant 
can  be  said  to  be  doing  the  act,  in  the  doing  of  which  he  is  ^ilty 
of  negli^CDce,  in  the  course  of  his  employment.  A  master  is  not 
responsible  for  any  act  or  omission  of  his  servant  which  is  not 
connected  with  the  business  in  which  he  serves  him,  and  does  not 
happen  in  the  course  of  his  employment.  And  in  determining 
whether  a  particular  act  is  done  in  the  coarse  of  the  servant's  em- 
ployment, it  is  proper  first  to  inquire  whether  the  servant  was  at 
the  time  engaged  in  serving  his  master.  If  the  act  be  done  while 
the  servant  is  at  liberty  from  the  service,  and  pursuing  his  own 
ends  exclusively,  the  master  is  not  responsible.  If  the  servant  was, 
at  the  time  when  the  injury  was  inflicted,  acting  for  himself,  and 
as  his  own  master,  pro  tempore,  the  master  is  not  liable.  If  the 
servant  step  aside  from  his  master's  business,  for  however  short  a 
time,  to  do  an  act  not  connected  with  such  business,  the  relation  of 
master  and  servant  is  for  the  time  suspended.  Such,  variously 
expressed,  is  the  uniform  doctrine  laid  down  by  all  authorities.  2 
Thomp.  Neg.  885,  886 ;  Seig.  &  R.  Neg.  §§  62,  63 ;  Cooley,  Torts, 
533  et  seq.;  Little  Miami  K.  Co.  v.  Wetmore,  20  Ohio  St.  110; 
Storey  v.  Ashton,  L.  R.  4  Q.  B.  476 ;  Mitchell  v.  Crasweller,  13 
Com.  B.  236 ;  McClenaghan  v.  Brock,  5  Rich.  Law.  17. 

It  would  seem  to  follow,  as  an  inevitable  conclusion,  from  this, 
that  on  the  facts  of  this  case  the  act  of  these  section  men  in  build- 
ing a  fire  to  warm  their  own  dinner  was  in  no  sense  an  act  done  in 
the  course  of  and  within  the  scope  of  their  employment,  or  in  the 
execution  of  defendant's  business.  For  the  time  being  they  had 
stepped  aside  from  that  business,  and  in  building  this  fire  they 
were  engaged  exclusively  in  their  own  business,  as  much  as  they 
were  when  eating  their  dinner,  and  were  for  the  time  being  their 
own  masters  as  much  as  when  they  ate  their  breakfast  that  morn- 
ing or  went  to  bed  the  night  before.  The  fact  that  they  did  it  on 
defendant's  right  of  way  is  wholly  immaterial,  in  the  absence  of 
any  evidence  uiat  defendant  knew  of  or  authorized  the  act.  Had 
they  gone  upon  the  plaintiff's  farm  and  built  the  fire  the  case  would 
have  been  precisely  the  same.  It  can  no  more  be  said  that  this 
act  was  done  in  the  defendant's  business,  and  within  the  scope  of 
their  employment  than  would  the  act  of  one  of  these  men  in  light- 
ing his  pipe,  after  eating  his  dinner,  and  carelessly  throwing  the 
boming  match  into  the  grass.     See  Williams  v.  Jones,  3  Hurl.  & 
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C.  256.  The  fact  that  the  section  foreman  assisted  in  or  even 
directed  the  act  does  not  alter  the  case.  In  doing  so  he  was  as 
much  his  own  master  and  doing  his  own  business  as  were  the  sec- 
tion men.  Had  it  appeared  that  it  was  part  of  his  duty  to  look 
after  the  premises  generally,  and  extingmsh  fires  that  might  be 
ignited  on  them,  his  omission  to  put  out  the  fire  might  possibly, 
within  the  case  of  Chapman  v.  N.  T.,  P.  R.  Co.,  83  N.  Y.  369,  be 
considered  the  negligence  of  the  defendant.  Sut  nothing  of  the 
kind  appears,  and  the  burden  is  upon  plaintiff  to  proves  afiirmatively 
every  fact  necessary  to  establish  defendant's  liability. 
Order  reversed,  and  new  trial  granted. 

See  Gilliam  «.  Soath  &  North  Alabama  R.  B.  Oo.,  and  note,  infra;  Denver 
&  Rio  Grande  R.  R.  Co. «.  Harris,  and  note,  infra. 


GHiUAH 

South  and  Kobth  Alabama  B.  B.  Oo. 

(70  Alabama  Beporti,  268.) 

The  role  o.  the  conmion  law,  held  the  master  responsible  for  an  injury 
done  by  the  negligent  act  of  his  servant  in  the  performance  of  his  senrioe, 
but  not  for  an  intentional  wrongful  act  of  his  servant,  unless  commanded  or 
adopted  by  him ;  but  this  rule,  as  applicable  to  railroad  corporations,  has 
been  modified  by  the  more  modem  cases;  and  this  court  adopts  the  modified 
rule,  which  holds  the  master  or  principal  responsible  for  the  intentional  tor- 
tious act  of  his  agent  or  serrant,  when  (and  only  when)  done  within  the 
range  of  his  employment. 

'*It  is  common  knowledge,"  that  if  the  conductor  of  a  passenger  train 
stops  his  train,  pursues  a  boy  on  foot  into  his  father's  house,  with  a  pistol  in 
his  hand,  seizes  the  boy,  and  carries  him  off  on  the  train,  these  wrongful 
acts  are  not  within  the  range  of  his  employment;  consequently,  the  railroad 
company  is  not  liable  in  damages  for  such  wrongful  acts,  without  averment 
and  proof  that  it  commanded,  authorized,  or  ratified  Uiem. 

Appeal  from  the  Circuit  Conrt  of  Blount. 
'  Tried  before  the  Hon.  John  Henderson. 

This  action  was  brought  by  James  T.  Gilliam  against  the  ap- 
pellee, a  domestic  railroad  corporation ;  and  was  commenced  on 
the  6th  December,  1878.  The  original  complaint  contained 
two  counts,  each  claiming  $25,000  damages,  ^^  for  wrongful  and 
unlawful  injuries  to  plaintiff  committed  by  defendant,"  as  fol- 
lows: 1.  "Whereas,  heretofore,  to  wit,  on  the  10th  day  of 
November,  1878,  the  north-bound  passenger  train  of  defendant 
was  stopped  at  or  near  plaintifPs  house,  not  a  regular  stopping- 
place  for  said  train,  and  the  conductor  thereof,  one  Matt  Hunt, 
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with  other  servants  of  defendant,  employed  by  defendant  for 
the  purpose  of  controlling  and  protecting  the  defendant's  train, 
and  performing  generally  the  duties  and  service  of  a  condnctor 
of  said  train,  and  while  engaged  in  the  performance  of  said  ser- 
vice, came  from  said  train,  upon  the  premises  and  into  the  house 
of  said  plaintiff,  with  pistols  in  their  hands,  and,  to  the  great 
danger  and  alarm  of  piaintifPs  familv,  seized  William  Gilliam, 
a  minor  child  of  plaintiff,  and  forced  him  to  enter  defendant's 
said  passenger  train,  and,  under  pretense  of  protecting  said  pas- 
senger train  from  said  William,  plaintiff's  minor  child,  him,  the 
said  child,  carried  away  upon  defendant's  said  train  to  the  next 
station  on  said  road.  Wherefore,  plaintiff  says  he  has  been 
damaged,"  etc.  2.  Whereas,  on  the  lOth  I^ovember,  1878, 
"  one  Matt  Hunt,  a  servant  of  defendant,  employed  for  the  pur- 
pose of  managing  and  controlling  the  passenger  train  of  defend- 
ant, and  for  receiving  and  protecting  passengers  thereon,  and 
denominated  the  condnctor  of  said  train,  and  being  then  engaged 
in  the  defendant's  service  as  such  servant,  caused  tne  defendant's 
said  train  to  stop  at  or  near  plaintiff's  house,  and,  under  pretense  of 
protecting  the  defendant's  property  and  the  passengers  on  said  train, 
entered  upon  plaintiff's  premises,  and  into  nis  house,  armed  with  a 
pistol,  and,  to  the  great  alarm  of  plaintiff's  family,  and  despite 
their  entreaties,  took  plaintiff's  minor  son,  William  Gilliam,  tnen 
in  the  plaintiff's  service,  and  who  was  in  no  way  endangering  the 
defendant's  property,  nor  the  passengers  on  said  train,  and  him 
forciblv  carried  mto  the  said  passenger  train,  away  from  the  ser- 
vice of  plaintiff.    Wherefore,  plaintiff  says  he  is  injured,"  etc. 

The  court  sustained  a  demurrer  to  each  of  tliese  counts,  and  the 
plaintiff  then  filed,  by  leave  of  the  court,  an  amended  complaint, 
or  additional  coun^  claiming  damages  as  before,  for  that  whereas, 
on  the  10th  November,  1878,  "  one  Matt  Hunt,  a  servant  of  de- 
fendant, employed  for  the  purpose  of  running  and  controlling  the 
passenger  trains  of  defenoant,  and  for  receiving  and  protecting 
passengers  thereon,  denominated  the  conductor  of  said  train,  being 
then  in  the  defendant's  service,  as  such  servant,  and  whilst  acting 
in  the  course  of  his  employment  as  such  servant,  caused  the  said 
train  to  stop  at  or  near  the  plaintiff's  house,  and  entered  upon  the 
premises  oi  plaintiff,  and  into  his  house,  armed  with  a  pistol,  and, 
to  the  great  alarm  of  plaintiff's  family,  and  despite  their  entreaties, 
took  pkintiff's  son,  a  minor  child,  named  William,  then  in  plain- 
tiff's service  and  who  was  plaintiff's  servant,  and  was  in  no  way  en- 
dangering the  defendant's  property,  nor  the  passengers  on  said  train, 
and  carried  him  into  said  passenger  train,  away  from  the  plaintiff's 
service,  to  the  next  station  on  said  road.  Wherefore,  plaintiff  says 
be  has  sustained  damages,"  etc  To  this  count,  also,  the  court 
sustained  a  demurrer. 

The  judgments  on  the  demurrers  are  now  assigned  as  error. 
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B.  Bandolph,  for  appellant,  cited  Eedfield  on  Railways,  §§  130, 
375 ;  5  Wait's  Actions  and  Defenses,  331 ;  Kailroad  Co.  v.  Kogers, 
38  Indiana,  116 ;  Duggins  v.  Watson,  4  Ark.  127;  Railroad  Co.  v. 
Derby,  14  How.  U.  S.  468 ;  Railroad  Co.  v.  Harmon,  47  Illinois, 
298 ;  Rex  v.  Dixon,  4  Campb.  124 ;  Rounds  v.  Railroad  Co.,  64 
N.  Y.  129  ;  Sliear.  &  Redf .  on  Negligence,  §  66 ;  Railroad  Co.  v. 
Anthony,  43  Illinois,  183 ;  Courtney  v.  Baker,  60  N.  T.  1. 

Thos.  G.  Jones,  contra. 

Stonb,  J. — The  present  case  presents  but  a  single  inquiry: 
whether  the  railroad  company  is  liable  in  damages  for  the  wrong 
alleged  to  have  been  committed  by  Hunt,  the  conductor.  The 
case  of  McManus  v.  Crickett,  1  East,  106,  is  the  leading  authority 
on  this  question.  That  case  drew  the  distinction  between  willful- 
ness and  negligence,  holding  that  when  the  servant,  in  the  per- 
formance of  Iiis  master's  service,  by  his  negligent  act,  does  an  in- 
jury to  another,  the  master  is  liable  in  damages;  when,  however, 
the  act  which  produced  the  injury  was  intentionally  done,  although 
done  while  in  the  performance  of  his  master's  service,  then  tne 
master  was  not  liable,  unless  he  commanded  the  act,  or  was  present 
and  did  not  dissent  from  it. 

The  rule,  as  stated  above,  has  never  been  fully  satisfactory. 
Since  railroads  have  been  introduced,  and  since  they  have  mo- 
nopolized, in  large  degree,  the  land  travel  and  transportation  of 
the  country,  many  of  the  revising  courts  of  the  country  have 
modified  the  rule.  The  modification,  however,  is  confined  to 
acts  which  are  within  the  range  of  the  aunt's  employment,  or 
delegated  authority.  The  precise  modification  is,  that  if  the 
agent,  while  acting  within  the  range  of  the  authority  of  his  em- 
ployment,  do  an  act  injurious  to  anoSier,  either  through  negligence, 
wantonness,  or  intention,  then,  for  such  abuse  of  the  authority 
conferred  upon  him,  or  implied  in  his  employment,  the  master  or 
employer  is  responsible  in  damages  to  the  person  thus  injured. 
But;  if  the  a^nt  go  beyond  the  range  of  his  employment  or 
duties,  and  of  his  own  will  do  an  unlawnil  act  injurious  to  another, 
the  agent  is  liable,  but  the  master  or  employer  is  not.  1  Redf. 
on  Railways,  5th  ed.  §  130,  subd.  4,  note  6 ;  Pierce  on  Railways, 
277-8 ;  6  Wait's  Ac.  &  Def.  311-2 ;  Flower  v,  Penn.  R.  R.  Co., 
69  Penn.  St.  210 ;  s.  c,  8  Amer.  Rep.  251 ;  N.  0.,  J.  &  Gr.  Nor. 
R.  R.  Co.  V.  Harrison,  48  Miss.  112 ;  s.  c,  12  Amer.  Rep.  356  ; 
Shearm.  &  Redf.  on  Negligence,  §  66 ;  Poulton  v.  Lon.  &  S.  W. 
Ry.  Co.,  2  Q.  B.  534 ;  Storey  v.  Ashton,  4  Q.  B.  476 ;  Phila.  & 
Read.  R.  R.  Co.,  14  How.  468 ;  Rounds  v.  Del.,  Lack,  and  W.  R 
R.  Co.,  64  N.  T.  129  ;  Cohen  v.  Dry  Dock,  East  Broadway  &  B. 
R.  R.  Co.,  69  N.  Y.  170 ;  Coleman  v.  N.  T.  &  N.  H.  R.  K.  Co., 
106  Mass.  160 ;  Lit.  Miami  R.  R.  Co.  v.  Whitman,  19  O.  St.  110 ; 
ToL,  Wab.  &  W.  R.  R.  Co.  v.  Harmon,  47  111.  298 ;  Jef .  R.  R. 
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Go.  V.  Bogers,  38  Ind.  116 ;  Hays  v.  Honston,  G.  K.  B.  R.  Co., 
46  Texas,  272. 

The  older  cases  follow  the  doctrine  declared  in  McManus  v. 
Grickett,  snpra,  and  relieve  the  master  or  employer  from  liability 
for  tortious  acts  of  the  agent,  if  intentionally  done,  although 
within  the  range  of  his  duties,  unless  the  tortious  act  was  com- 
manded or  adopted  by  the  master.  Foster  v,  Essex  Bank,  17 
Mass.  479;  Southwick  v.  Estes,  7  Cush.  Mass.  385;  Harris  v. 
Nicholas,  5  Mnmf.  483 ;  Wright  v.  Wilcox,  19  Wend.  843 ;  Van- 
derbilt  v.  Bich.  Turnpike  Co.,  2  Comst.  479 ;  Puryear  v.  Thomp- 
son, 5  Humph.  397 ;  111.  Cen.  B.  B.  Co.  v.  Downey,  18  111.  259 ; 
Wesson  v.  Seaboard  &  Boanoke  B.  B.  Co.,  4  Jones'  Law,  379 ; 
Church  V.  Mansfield,  20  Conn.  284 ;  Thames  Steamboat  Co.  v. 
Housatonic  B.  B.  Co.,  24  Conn.  40 ;  DeCamp  v.  Miss.  &  Mo.  B. 
B.  Co.,  12  Iowa,  348. 

In  S.,  B.  &  D.  B.  R  Co.  v.  Webb,  49  Ala.  240,  this  court  held 
that  a  railroad  company  cannot  be  sued  in  trespass  for  the  willful 
tort  of  its  employee,  unless  the  act  was  previously  ordered,  or  sub- 
sequently ratified  by  the  corporation.  We  think  the  principle 
there  announced  should  be  so  far  modified,  as  to  limit  its  applica- 
tion to  tortious  acts  of  the  agent,  done  outside  of  the  ran^  of  his 
employment.  To  this  extent,  we  adopt  the  modified  rule,  as  ap- 
plicable to  railroads  and  their  employees. 

It  is  common  knowledge,  that  the  wrongful  acts  charged  in  this 
case  to  have  been  done  by  the  conductor,  are  not  within  the  range 
of  his  employment.  There  is  no  averment  that  the  act  was  com- 
manded, or  authorized  by  the  corporation,  or  that  it  ratified  it 
afterwards.  The  Circuit  Court  did  not  err  in  sustaining  the  demur- 
rer to  each  count  of  the  complaint. 

AflSrmed. 

Company  noti-iable  for  Wilful  and  Malieioui  Act  of  Servantt — ^Notwith- 
standiDg  the  strong  current  of  late  authority  is  to  hold  a  railroad  company 
liable  for  every  act  of  its  servants,  it  is  conceived  that  where  an  act  is  done 
without  any  view  to  the  company^s  service  but  purely  out  of  malice,  the 
company  is  not  liable.  Whether  or  not  the  act  in  question  is  purely  volun- 
tary and  outside  of  the  scope  of  the  servant's  duty  is  for  the  jury.  Cohen 
V.  Dry  Dock,  £.  B.  &  B.  R.  Co.,  69  N.  T.  170;  Bounds  v.  Delaware,  L.  & 
W.  R  Co.,  64  N.  T.  129;  Jackson  «.  Second  Ave.  R.  R.  Co.,  47  N.  T.  274; 
Chicago  &  N.  W.  R.  Co.  «.  Bayfield,  87  Mich.  205 ;  DeCamp  v.  Mississippi 
&  M.  R.  Co.,  12  Iowa,  848. 

Some  acts  are  held  to  be  so  clearly  independent  and  outside  of  the  scope 
of  a  servant's  duty  that  they  will  be  so  pronounced  by  the  court.  The  com- 
pmy  clearly  cannot  be  held  liable  in  these  cases.  Thames  Steamboat  Co.  v, 
Mousatonic  R.  R.  Co.,  24  Conn.  40;  Isaacs  «.  Third  Avenue  R.  R.  Co.,  47 
K.  T.  122;  Stewart «.  Brooklyn  Cross- town  R.  R.  Co.,  9  Rep.  769;  Snyder  tj. 
Hannibal  &  St.  Joe  R.  Co.,  60  Mo.  412;  Little  Miami  R.  Co.  v.  Wetmore, 
19  Ohio  St.  110;  Pittsburg,  etc.,  R.  Co.  v,  Donohue,  70  Pa.  St.  119;  New 
Otleans,  etc.,  R.  Co.  «.  Harrison,  48  Miss.  112;  Phila.,  G.  &  N.  R.  Co.  v. 
Wilt,  4  Whart.  (Pa.)  143;  Illinois  Central  R.  Co.  «.  Downey,  18  111.  259; 
Evansville  &  C.  R.  Co.  v.  Baum,  26  Ind.  70;  Marion  «.  Chicago,  etc.,  R.  Co., 
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8  Am.  &  Eng.  R  R  Cas.  177;  Marrier  o.  8t  Paul,  M.  &  M.  R  Co.,  supnu 
And  see  Nashville  &  C.  R  Co.  o.  Starnes,  9  Heisk,  52;  T.  H.  ^k  L  R  Co.  «. 
Jackson,  6  Am.  &  Bng.  R  R.  Cas.  178;  Chicago  City  R  Co.  o.  McMahon,  8 
Am.  &  £ng.  R  R  Cas.  68;  Denyer  &  Rio  Grande  Ry.  Co.  «.  Harris,  and 
note,  infra. 


Denver  and  Bio  Grande  Bt.  Oo» 

V. 

Harris. 
(Adoanee  Casey  New  Mbsbw.     Janttarffy  1884.) 

Although  a  railroad  company  by  its  officers  cannot  legally  authorize  or 
sanction  a  wrongful  act,  yet  if  it  does  in  fact  authorize  or  sanction  such  act, 
the  company  will  be  liable  therefor. 

Certain  agents  and  employees  of  the  D.  &  R.  G.  R  Co.,  under  its  yice- 
president  and  assistant  general  manager,  attacked  the  agents  and  employees 
of  the  A.  T.  &  8.  F.  R  Co.,  of  whom  A.  was  one,  with  pistols  ana  other 
deadly  weapons,  and  took  forcible  possession  of  the  road  of  the  latter  com- 
pany, using  it  thereafter  as  their  own.  In  the  course  of  the  contest,  A.  was 
wounded  by  a  pistol  shot,  fired  by  one  of  the  D.  &  R  G.  R  Co*s  employees. 
In  a  suit  by  A.  against  the  latter  company  to  recover  damages,  A«2c2,  that 
there  was  evidence  to  go  to  the  jury  to  establish  the  liability  of  the  company 
defendant. 

Although  the  court  is  forbidden  by  statute  to  modify  instructiona  by 
erasure  or  interlineation,  yet  an  erasure  not  prejudicial  to  the  party  com- 
plaining thereof  forms  no  valid  ground  for  reversal  of  the  judgment. 

William  Breeden,  for  plaintiff  in  error. 

C.  H.  Gildersleeve  and  John  H.  Enaebel,  for  defendant  in  error. 

Bristol,  J. — This  case  is  here  on  writ  of  error  to  the  district 
court  for  the  first  judicial  district  and  county  of  Santa  F6. 
Harris,  the  plaintiff  below,  brought  an  action  of  trespass  against 
the  Denver  &  Rio  Grande  Ry.  Co.,  a  corporation  under  the  laws 
of  the  state  of  Colorado,  to  recover  damages  in  the  sum  of  $10,000 
for  bodily  injuries  inflicted  by  the  agents  and  employees  of  the 
defendant  corporation,  while  in  and  about  the  employment  of  their 
principal,  and  recovered  judgment  in  the  sum  of  $9000.  As  to 
the  merits  of  the  case  the  whole  controversy  turns  upon  the  ques- 
tion whether  the  injuries  were  inflicted  by  the  agents  or  employees 
of  the  defendant  corporation  or  other  persons  acting  on  their  own 
behalf  exclusively,  or  acting  withing  the  scope  of  their  employment 
by  such  corporation.  A  corporation  being  an  artificial  body  created 
by  law,  all  its  acts  necessarily  must  be  performed  by  its  agents  and 
servants.  And  when  a  corporation  is  sued  in  an  action  founded  on 
the  unlawful  or  tortious  acts  of  the  agents  or  servants,  the  fact 
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whether  the  acts  complained  of  were  done  on  their  own  accoant 
exclnsively  or  on  behalf  of  the  corporation  within  the  line  of  their 
employment  is  not  ordinarily  to  be  established  by  the  plaintiff  by 
proof  of  what  occurred  in  some  meeting  of  the  directors  of  the  cor- 
poration,— ^the  eyidence  of  which  is  uncfer  the  control  of  such  direc- 
tors,— ^but  by  proof  of  what  the  a^nts  and  servants  of  the  corpora^ 
tion  had  done,  and  of  the  attending  circamstances  indicating  the 
purpose  of  their  acts  and  the  object  to  be  attained  thereby ;  and 
especially  if  attained,  and  the  corporation  accepted  the  same  and 
used  the  fruits  thereof  as  its  own,  proof  thereof  might  be  received 
to  establish  the  corporate  liability. 

The  old  common-law  doctrine  that  "  A  corporation  cannot  be  aid- 
ing to  a  trespass,"  nor  ^'give  a  warrant  to  do  a  trespass  without 
writing,"  or  that  '^it  could  authorize  no  agent,  do  no  act,  and  give 
no  assent  but  by  deed,"  was  long  since  exploded.  The  doctrine  as 
now  understood  and  applied  by  the  courts  is  that  corporations  are 
liable  for  every  wrong,  every  trespass,  and  every  tort  committed 
by  their  agents  and  employees  within  the  scope  of  their  employ- 
ment as  sudi,  and  to  the  same  extent  as  indiviauals  under  like  cir- 
cumstances; and  the  doctrine  of  ultra  vires,  as  formerly  understood 
and  applied,  does  not  under  the  modern  decisions  have  any  appli- 
cation  to  such  cases.  Mechanics'  Bank  v.  State  Bank,  10  Wall. 
645 ;  Nat.  Bank  v.  Graham,  100  U.  S.  702 ;  State  v.  Morris  & 
E.  R.  Co.,  23  N.  J.  Law  (3  Zab.),  368,  369. 

The  doctrine  of  ultra  vires,  as  formerly  understood  and  applied 
by  the  courts  to  corporations,  was  that  such  institutions  were  en- 
dowed with  a  species  of  infallibility ;  that  they  in  their  corporate 
character  could  not  do  or  sanction  any  act  by  and  through  their 
agents  or  servants  which  they  were  not  authorized  to  do  by  their 
respective  charters  conferring  corporate  powers ;  that  because  they 
were  not  authorized  to  do  wrongful  ana  tortious  acts  they  could 
therefore  do  no  wrong.  But  it  was  soon  ascertained  that  these 
institutions  notwithstanding  they  had  no  legal  authority  to  do 
wrong,  yet  they  often  assumed  powers  ultra  vires  to  do  and  actually 
did  commit  all  sorts  of  trespasses  and  unlawful  and  wrongful  acts 
through  wholly  irresponsible  servants  and  employees,  often  caused 
the  greatest  losses  and  damages  to  private  individuals  and  their 
property ;  and  the  courts,  to  protect  society,  were  finally  impelled 
ex  necessitate  to  place  the  responsibility  oi  corporations  on  a  more 
enlightened  and  reasonable  basis. 

The  doctrine  of  ultra  vires,  as  now  interpreted  by  the  courts,  and 
applied  to  corporations,  signifies  merely  such  acts  and  doings  for 
any  corporation  which,  though  it  may  have  the  power  to  perform 
or  to  adopt  and  sanction  through  its  agents  or  servants,  yet  it  has 
no  legal  authority  to  do  under  its  charter  of  corporate  powers ;  in 
the  same  sense  precisely  that  every  act  performed  by  a  natural  per- 
son which  the  law  either  in  express  terms  or  by  necessary  implica- 
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tion  does  not  sanction,  nor  confer  on  bim  any  right  to  do,  would 
be  illegal,  and  migbt  be  termed  ultra  vires. 

In  the  well-considered  case  of  State  v.  Morris  &  R  B.  Co., 
snpra,  in  which  this  whole  subject  is  ablj  reviewed,  and  the  modern 
doctrine  clearly  expressed,  the  court,  by  its  chief  justice,  used  the 
following  language :  '^  But  it  is  said  that  although  a  corporation 
may  omit  to  perform  acts  made  obligatory  upon  it  by  law,  and  thus 
be  liable  for  nonfeasance,  yet  from  its  very  nature  it  cannot  use 
force,  and  therefore  cannot  commit  any  act  involving  force,  and 
which  must  be  charged  to  have  been  committed  vi  et  armis.  This 
argument  rests  entirely  upon  the  disability  of  the  corpox*ation  to 
commit  any  act  of  trespass  of  positive  wron^,  and  applies  to  its 
capacity  to  commit  civil  as  well  as  criminal  inpries.  It  is  the  very 
argument  by  which  it  was  sought  to  be  established  that  no  action 
for  a  trespass  or  tort  would  lie  against  a  corporation.  But  it  has 
been  well  said,  that  if  a  corporation  has  itself  no  hands  with  which 
to  strike,  it  may  employ  the  hands  of  others ;  and  it  is  now  per- 
fectly well  settled,  contrary  to  the  ancient  authorities,  Uiat  a  cor* 
poration  is  liable  civiliter  for  all  torts  committed  by  its  servants  or 
agents  by  authority  of  the  corporation,  expressed  or  implied. 
The  result  of  the  modem  cases  is  that  a  corporation  is 
liable  civiliter  for  torts  committed  by  its  servants  or  agents  pre- 
cisely as  a  natural  person ;  and  that  it  is  liable  as  a  natural  person 
for  the  acts  of  its  agents  done  by  its  authority,  express  or  implied, 
though  there  be  neither  a  written  appointment  under  seal,  nor  a 
vote  of  the  corporation  constituting  tne  agency  or  authorizing  the 
acb*      •      •      . 

"  It  is  further  objected  that  a  corporation  aggregate  cannot  be 
liable  to  indictment  for  a  crime  because  the  commission  of  the 
criminal  act  is  not  warranted  by  their  corporate  powers.  This 
argument,  pushed  to  its  legitimate  conclusion,  would  exempt  a 
corporation  from  all  liability  for  wrongs,  civil  as  well  as  crimmaL 
It  is  most  aptly  answered  by  Mr.  Binney,  in  his  argument  in  Chest- 
nut Hill  Turnpike  Co.  v.  Britter,  4  ^rg.  <&  R.  16 :  '  According 
to  the  doctrine  Qontended  for,  if  they  do  an  act  within  the  scope  ox 
their  corporate  powers  it  is  legal  and  they  are  not  answerable  for 
the  consequences.'  If  the  act  be  not  within  the  range  of  their 
corporate  powers  they  had  no  right  by  law  to  do  it ;  it  was  not 
one  of  the  objects  for  which  they  were  incorporated,  and  therefore 
it  is  no  act  of  the  corporation  at  all.  This  doctrine  leads  to  abso- 
lute impunity  for  every  species  of  wrong,  and  can  never  be  sanc- 
tioned by  any  court  of  justice.  .  .  .  It  is  said,  aeain,  that 
the  individuals  who  concur  in  making  the  order  or  in  doing  the 
work  are  individually  responsible.  And  so  is  every  servant  or 
agent  by  whose  agency  a  tort  is  committed,  but  it  has  never  been 
supposed  that  the  principal  is  therefore  exempt  from  liability.  On 
the  contrary,  the  principle  and  the  policy  of  the  law  has  ever  been 
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to  look  to  the  principal  rather  than  to  the  mere  agent ;  and  in  the 
case  of  corporations  it  is  the  clear  dictate  of  sound  law  not  only, 
but  of  public  policy,  to  look  rather  to  the  corporation  at  whose 
instance  and  for  whose  benefit  the  wrono^  is  perpetrated  than  to 
the  individual  directors  by  whose  order  the  wrong  was  done,  who 
may  be  entirely  unknown,  or  to  the  laborers  by  whom  the  work 
was  performed,  who,  in  a  great  majority  of  cases,  would  be  alike 
unknown  and  irresponsible." 

The  authority  of  the  agents  and  servants  of  the  corporation,  and 
the  approval  and  acceptance  of  their  work  and  its  fruits  by  their 
principal,  may  be  proved  by  the  acts  and  conduct  of  the  corpora- 
tion in  relation  thereto,  whether  the  same  are  manifested  by  it  col- 
lectively or  through  its  officers,  agents,  tenants,  etc.  Ang.  &  A. 
Corp.  (9th  ed.)  §  186. 

In  Magill  v.  Elaufman,  4  Serg.  &  K.  318,  the  Supreme  Court  of 
Pennsylvania  held  that  evidence  of  the  acts  and  declarations  of  the 
trustees  and  agents  of  the  corporation,  both  before  and  after  the 
incorporation,  while  transacting  business  relative  to  the  corpora- 
tion, as  well  as  evidence  of  what  passed  at  the  meeting  of  the  con- 
gregation when  assembled  on  busmess  in  relation  thereto,  were  ad- 
missible to  show  the  possession  of  the  corporation  of  land  and  the 
extent  of  its  claim  of  its  boundaries. 

We  cite  this  authority  in  answer  to  the  assumption  of  counsel 
for  plaintiff  in  error,  that  the  acts  and  declarations  of  the  agents  of 
the  defendant  corporation  on  the  trial  below  ought  not  to  have 
been  received  in  evidence  to  establish  its  liability  for  the  acts  of  its 
agents,  and  to  show  that  it  was  implicated  in  taking  possession  of 
the  railroad  in  question,  and  holding  the  same. 

Under  the  modern,  and  as  it  would  seem  controlling,  adjudica« 
tions  on  the  subject,  there  can  be  no  doubt  as  to  a  legal  proposition, 
that  if  the  defendant  corporation  (plaintiff  in  error  here)  in  any 
manner  had  formed  the  purpose  of  seizing,  through  its  agents  and 
employees,  the  Denver  o^  Rio  Grande  By.  while  in  the  peaceable 
possession  of  the  Atchison,  Topeka  &  Santa  F6  Ry.  Co.,  and  seiz- 
ing the  same  by  force,  if  necessary,  and  either  directed,  com- 
manded, or  counselled  the  same,  or  assented  thereto,  then  it  fol- 
lowed as  a  matter  of  law  that  the  acts  of  its  agents  or  employees,  in 
taking  possession  in  pursuance  thereof,  were  the  acts  of  the  corpo- 
ration. And  if  in  taking  such  possession,  under  such  circumstances, 
its  agents  or  employees  committed  acts  of  violence  amounting 
to  trespasses  or  torts,  for  which  an  action  would  lie  for  damages, 
the  corporation,  as  well  as  its  agents  and  employees  engaged  in  the 
same,  would  be  liable  to  respond  in  damages  to  the  injured  parties ; 
and  as  proper  circumstantial  evidence  tending  to  prove  the  connec- 
tion of  the  corporation  with  the  acts  of  its  agents  in  taking  posses- 
sion, such  acts  of  its  agents,  as  well  as  their  declarations  in  respect 
thereto,  and  the  object  thereof,  may  be  received.    And  if  the  cor- 
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poration  accepted  and  receired  into  its  possession  and  assumed 
control  of.  the  railroad  so  seized,  and  commenced,  and  for  a  time 
continued,  to  use  and  operate  the  same  as  its  own,  it  would  be  a 
very  strong  circumstance  indeed  tending  to  establish  the  fact  that 
its  agents  and  employees,  in  taking  possession,  were  acting  within 
the  scope  of  their  employment,  and  under  the  direction  of  their 
principal. 

The  record  discloses  the  fact  that  there  was  evidence  on  the  trial 
in  the  lower  court  to  the  effect  that  about  the  tenth  or  twelfth  of 
June,  1879,  the  Atchison,  Topeka  &  Santa  F6  Ry.  Co.  were  in 
peaceable  possession,  by  its  agents  and  employees,  of  a  certain  rail- 
road in  the  state  of  Colorado,  running  from  Alamosa  to  the  city  of 
Pueblo,  in  that  state ;  that  at  or  about  that  date,  and  while  the 
Atchison,  Topeka  &  Santa  Fe  Ry.  Co.  were  so  in  possession  of 
said  railroad,  the  plaintiff  in  error,  the  Denver  &  Rio  Grande  Ry. 
Co.,  by  an  armed  force  of  several  hundred  men,  acting  as  its 
agents  and  employees,  and  under  its  vice-president  and  assistant 
general  manager,  attacked  with  deadlv  weapons  the  agents  and 
employees  of  said  Atchison,  Topeka  &  Santa  F6  Ry.  Co.,  having 
charge  of  said  railroad,  and  forcibly  drove  them  from  the  same, 
and  took  forcible  possession  thereof ;  that  there  was  a  demonstra- 
tion of  armed  men  all  along  the  line  of  the  railroad  seized,  and 
while  this  was  being  done  and  the  seizure  was  being  made,  the  de- 
fendant in  error,  who  was  an  employee  of  the  Atchison,  Topeka  & 
Santa  F6  Ry.  Co.,  on  said  line  oi  railroad,  and  while  on  the  track 
of  the  road,  and  on  a  hand  car  thereon,  in  the  line  of  his  employ- 
ment, was  fired  upon  by  men  as  he  was  passing,  and  seriously 
wounded  and  injured ;  that  immediately  upon  the  seizure  of  the 
railroad,  as  aforesaid,  the  plaintiff  in  error  accepted  it,  and  at  once 
entered  into  possession  thereof,  and  commenced,  and  for  some  time 
continued,  to  use  and  operate  the  same  as  its  own. 

But,  notwithstanding  this  strong  circumstantial  evidence,  it  is 
contended  on  behalf  of  the  plaintiff  in  error  that  inasmuch  as  there 
is  no  direct  proof  that  the  iaentical  men  who  did  the  shooting  had 
any  specific  orders  or  directions  from  the  corporate  authorities  to 
act  in  the  premises,  we  ought  to  assume  that  no  such  orders  or  di- 
rections existed,  and  that  tliese  particular  men  were  acting  entirely 
on  their  own  behalf  and  independently  of  the  corporation.  This 
would  be  too  much  like  an  assumption  that  skirmishers  in  battle, 
because  somewhat  detached  from  the  main  body  of  troops,  did  not 
belong  to  the  army,  but  were  fighting  independently  on  their  own 
account,  and  without  orders  from  the  ofiicer  in  command.  All  this 
might  be  possible,  but  the  strong  presumption  would  be  the  other 
way.  The  fact  that  these  men  committed  the  violent  assault  with 
deadly  weapons  at  the  time  and  place,  and  in  the  manner  and 
under  the  circumstances,  detailed  m  the  evidence,  gives  rise  to  a 
very  strong  presumption  that  they  were  a  part  of  the  armed  force 
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employed  to  seize  the  railroad.  These  facts  and  circumstances, 
together  with  the  declaratioDs  of  the  agents  and  officials  of  the 
plaintiff  in  error,  under  whom  this  armed  force  acted  and  from 
whom  they  received  their  directions,  were  competent  to  go  to  the 
jnnr  as  evidence  tending  to  establish  the  corporation's  liability. 

If  the  acts  of  trespass  complained  of  were  the  acts  of  the  agents, 
employees,  or  other  persons  on  their  own  account,  and  were  in  no 
way  authorized  or  sanctioned  by  the  corporation,  it  was  within  the 
actual  knowledge  of  some  of  its  officers  or  agents,  and  could  have 
been  easily  proved.  No  attempt  of  this  kind  having  been  made, 
the  strong  nresumption  arises  that  these  armed  men,  including  those 
who  did  the  shooting,  were  acting  in  concert  within  the  line  of 
their  employment  by  tne  corporation,  for  the  attainment  of  a  specific 
object  on  its  behalf.     The  question  as  to  which  of  these  railway  com- 

Eanies  were  legally  entitled  to  the  line  of  railroad  in  controversv 
etween  them  does  not  arise  in  this  case.  Even  if  the  Denver  &, 
Bio  Grande  By.  Co.  had  been  legally  entitled  to  the  possession,  it 
would  not  have  justified  the  manner  of  seizure.  The  excessive 
violence  committed,  in  either  event,  would  have  constituted  a  tres- 
pass for  which  an  action  for  damages  would  lie.  We  hold,  there- 
fore, that  there  was  sufficient  evidence  submitted  to  the  jury,  which, 
if  true, — ^and  was  for  the  jury  to  determine  its  credibility, — justi- 
fied a  verdict  for  the  plaintiff. 

A  long  list  of  specific  instructions,  founded  mainly  on  the 
ancient  doctrine  that  a  corporation  was  incapacitated  from  doing  or 
sanctioning  any  act  of  its  servants  not  authorized  by  its  charter  or 
corporate  authority,  thus  exempting  it  from  all  liability  for  the 
wrongful  acts  of  its  employees,  though  directed  by  its  principal 
officers  and  managers,  were  asked  to  be  given  to  the  jury  on  behalf 
of  plaintiff  in  eiTor,  and  which  were  refused  by  the  court,  except 
two,  one  of  which  was  given  as  demanded  and  tne  other  given  with 
a  part  erased ;  to  the  ruling  of  the  court  on  each  one  of  which, 
except  the  one  given,  the  defendant  below  excepted.  All  the  un- 
conditional refusals  to  charge  as  demanded  were  proper,  and  con- 
stituted no  error. 

The  instruction  given  by  the  court  as  demanded  by  the  defend- 
ant corporation  was  as  follows :  ^'  Agents  or  managers  of  the  affairs 
of  a  railroad  corporation  such  as  the  defendant  cannot  be  legally 
employed  by  such  company  to  shoot  a  person,  nor  are  the  officers, 
agents,  or  managers  of  such  company,  m  the  usual  course  of  their 
employment  as  such  officer,  agent,  or  manager,  authorized  to  em- 
ploy any  one  to  shoot  another  person."  This  instruction  was  given 
in  full  as  demanded  on  behalf  of  the  defendant  corporation. 
There  was  no  exception  to  this  instruction  on  behalf  of  the  plain- 
tiff below,  and  we  quote  merely  to  show  that  it  was  more  liberal  to 
the  defendant  corporation  than  just.  Whilst  it  was  true  as  a  legal 
proposition  as  far  as  it  went,  yet  it  was  well  calculated  to  mislead 
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the  j^rj.  Having  been  given  as  an  independent  instruction,  the 
jury  might  have  inferred  from  its  phraseology  that  if  the  company 
could  not  legally  authorize  its  agents  to  commit  the  trespass,  it 
would  not  be  liable.  The  instruction,  to  be  proper,  ought  to  have 
contained  the  qualifying  words  that  notwithstanding  the  company 
could  not  legally  authorize  or  sanction  the  wrongful  act,  yet  if,  as 
a  matter  of  fact,  it  actually  did  not  only  authorize,  but  sanction  the 
same,  it  would  be  liable. 

The  other  instruction  that  was,  as  aforesaid,  partly  given  and 
partly  refused,  is  as  follows :  "  Before  a  railroad  company  can  be 
neld  liable  for  the  wilful  act  of  any  employee  or  agent  in  shooting 
a  person,  or  causing  a  person  to  be  shot,  it  must  appear  from  the 
evidence,  to  the  satisfaction  of  the  jury,  that  sucn  employee  or 
agent  had  been  emploved  by  the  company  under  authority  of  its 
board  of  directors  to  do  such  acts,  or  tnat  it  in  some  way  ratified 
the  said  act.  FftiUiig  m  6«eh  proofs  m  thk  case  the  jary  sbeald 
fifid  for  tho  dofondant." 

The  latter  clause  of  this  instruction  was  erased  evidently  by  the 
trial  judge,  and  marked  in  the  margin  bjhim  so  that  it  stands  upon 
the  record  thus :  "  Failing  such  proof  m  this  case  the  jury  should 
find  for  the  defendant.    Given  except  as  to  part  lined  out." 

This  instruction  was  excepted  to  on  behalf  of  the  plaintiff  in 
error  on  the  ground  that  the  entire  instruction  was  not  given. 
But  the  part  that  was  given  was  open  to  the  criticism  of  oeing 
liable  to  improperly  mislead  the  jury,  since  they  might  have  in- 
ferred thereirom  that  to  render  the  corporation  liable  for  the  tres- 
pass committed  by  its  agents  or  employees,  it  must  have  been  di- 
rected or  sanctioned  at  some  meeting  of  the  board  of  directors, 
which,  as  we  have  seen  from  the  authorities,  does  not  follow  as  a 
necessary  prerequisite  to  establish  such  liability,  since  the  same  may 
be  impliea  or  inferred  from  the  acts  of  officials  and  agents  of  the 
corporation,  and  the  attendant  circumstances,  witliout  any  formal 
meeting  of  the  board  of  directors  to  consider  the  matter.  The 
plaintitt  in  error  cannot  be  injured  or  prejudiced  by  this  instruc- 
tion, as  it  is  more  in  his  favor  than  the  law  would  seem  to  justify. 
But  the  erasure  in  this  instruction  is  an  irregularity  unaer  our 
statute,  which  provides  as  follows :  ^'  If  the  court  refuse  a  written 
instruction  as  demanded,  but  gives  the  same  with  a  modification, 
which  the  court  may  do,  such  modification  shall  not  be  by  inter- 
lineation or  erasure,  but  shall  be  well  defined,  and  shall  follow 
some  such  characterizing  words  as  ^  changed  thus,'  which  words 
shall  themselves  indicate  that  the  same  was  refused  as  demanded." 
Prince's  St.,  p.  127,  §  24. 

The  erasure  in  this  instruction  by  the  judge  was  clearly  a  viola- 
tion of  the  statute.  But  as  the  statute  on  the  subject  may  properly 
be  considered  as  directory  merely,  and  not  mandatory,  and  as  the 
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erasure  cannot  be  considered  as  prejndicial  to  the  plaintifi  in  error, 
it  is  not  such  an  irregularity  as  will  justify  a  reversal. 

No  substantial  error  appearing  from  an  examination  of  the  record, 
it  is  ordered  that  the  judgment  below  be  aflSrmed. 

Injuries  to  Passengers  by  Servants. — ^We  do  not  propose  in  this  place  to 
consider  the  subject  of  the  liability  of  a  railroad  company  for  injuries  occa- 
sioned to  passengers  by  the  voluntary  acts  of  servants  of  railroad  companies. 
This  subject  we  have  already  treated  upon  other  occasions.  The  modern  de- 
cisions are  all  based  upon  the  special  duty  owing  by  the  company  to  its  pas- 
sengers, thus  removing  the  cases  from  the  plane  of  ordinary  decisions  upon 
the  liability  of  a  master  for  the  act  of  the  servant.  Of  this  latter  class  is  the 
principal  case  reported  above. 

Ceneral  Principles. — A  railroad  company  is  liable  for  any  injury  inflicted 
by  the  act  of  its  servant  while  in  the  course  of  his  employment,  even  though 
he  may  have  acted  recklessly,  violently  and  without  regard  to  the  ordinary 
dictates  of  prudence.  Phila.  &  Reading  R.  R.  Co.  e.  Derby,  14  How.  (U.S.) 
468;  Toledo,  W.  &  W.  R.  Co.  v.  Harmon,  47  111.  298;  Donaldson  «.  Miss.  & 
Mo.  R.  R.  Co.,  18  Iowa,  280;  Louisville  &  N  R.  Co.  e.  Collins,  2  Duv.  (Ey.) 
114;  Kline  v.  Central  Pac.  R.  Co.,  87  Cal.  400;  Pittsburgh,  A  &  M.  Pass.  R. 
Co.  V.  Donahue,  70  Pa.  St.  119;  Shea  v.  Sixth  Avenue  R.  R.  Co.,  62  N.  Y. 
180;  Penna.  Co.  e.  Toomey,  1  Am.  &  Eng.  R.  R  Cas.  461;  Chicago,  B.  &  Q. 
R.  Co.  V.  Sykes,  2  Am.  &  Eng.  R.  R.  Cas.  254;  Hoffmann  v,  N.  Y.  C.  &  H. 
R.  R  Co.,  4  Am.  &  Eng.  R.  R.  Cas.  587 ;  Chicago  City  R.  Co.  v,  McMahon, 
8  Am.  &  Eng.  R.  R.  Cas.  68;  Johnson  v,  Chicago,  etc.,  R.  Co.,  8  Am.  & 
Eng.  R.  R.  Cas.  206;  Carter  «.  Louisvil}e,  etc.,  R.  R.  Co.,  8  Am.  &  Eng.  R. 
R.  Cas.  847;  Ellet  v,  St.  Louis,  etc.,  R  Co.,  12  Am.  &  Eng.  R  R  Cas.  188. 

On  the  other  hand  if  the  acts  complained  of  be  outside  the  scope  of  the 
servant^s  duty  and  prompted  by  malice  or  occurring  through  wantonness,  the 
company  cannot  be  held  liable.  Snyder  v,  Hannibal  &  St.  J.  R.  Co.,  60  Mo. 
418;  DeCamp  v.  Miss.  &  Mo.  R  R  Co.,  12  Iowa,  848;  Cooke  e.  Illinois  Cen- 
tral R  R  Co.,  80  Iowa,  202;  Porter  v,  Chicago,  R.  I.  &  P.  R  Co.,  41  Iowa, 
358;  Hudson  e.  M.  K.  &  T.  R.  Co,  16  Kans.  470;  New  Orleans,  J.  &  Gt.  N. 
R.  Co.  V,  Harrison,48  Miss.  112;  Little  Miami  R.  R  Co.  o.  Wetmore,  19  Ohio 
St.  110;  McEeon  v.  Citizens^  Ry.  Co.,  42  Mo.  79;  Penna.  Co.  v,  Toomey,  1 
Am.  &  Eng.  R.  R  Cas.  461;  Marion  v,  Chicago,  etc.,  R.  Co.,  8  Am.  &  Eng. 
R  R.  Cas.  177;  Galveston,  etc.,  R  R.  Co. «.  Donahue,  9  Am.  &  Eng.  R.  R 
Cas.  287;  C,  St.  L.  &  N.  O.  R.  R.  Co.  v,  Janett,  11  Am.  &  Eng.  R  R  Cas. 
455;  Marrier  v.  St.  Paul,  M.  &  M.  R.  Co.,  supra;  Gilliam  v,  Soutii  &  North 
Ala.  R.  Co.,  and  note,  supra. 

Particular  Instances. — ^For  the  convenience  of  our  readers  we  subjoin  some 
of  the  leading  cases  upon  the  topic  under  discussion  under  appropriate  heads. 

Assaults. — As  to  when  assaults  by  servants  or  individuals  are  deemed  so  far 
out  of  the  line  of  the  servant^s  duty  as  to  exempt  the  company  from  liability, 
see  Hudson  v.  M.  K.  &  T.  R.  Co.,  16  Eans.  470;  Porter  v.  Chicago,  R  I.  Ss 
P.  R.  Co.,  41  Iowa,  858;  New  Orleans,  Jackson  &  Gt.  N.  R.  Co.  v,  Harrison, 
48  Miss.  112;  McKeon  v.  Citizens'  Ry.  Co.,  42  Mo.  79;  Little  Miami  R  Co. 
V,  Wetmore,  19  Ohio  St.  110;  Gilliam  v.  South  &  North  Ala.  R.  Co.,  and  note, 
supra. 

The  following  are  cases  in  which  the  assaults  were  held  within  the  line  of 
the  servant's  duty,  and  the  company  was  held  liable  accordingly.  Shea  v. 
Sixth  Avenue  R  R  Co.,  62  N.  Y.  180;  Pittsburgh,  A.  &  M.  Pass.  Ry.  Co.  v. 
Donahue,  79  Pa.  St.  119. 

Running  Trains. — ^The  en^neer's  wilful  act  in  purposely  running  over  a 
person  or  cattle  on  the  track  is  not  imputable  to  the  company.    DeCamp  v. 
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Miss.  &  Mo.  R  R.  Co.,  12  Iowa,  848;  Cooke  «.  Illinou  Central  R.  R.  Co.,  80 
Iowa,  202. 

Ordinarily,  however,  the  railroad  company  is  liable  for  the  gross  negli- 
gence or  carelessness  or  wanton  behavior  of  the  engineer  in  running  a  train. 
Toledo,  W.  &  W.  R  Co.  v.  Harmon,  47  111.  298;  Donaldson  v.  Miss.  &  Mo.  R. 
R  Co.,  18  Iowa,  280;  Louisville  &  N.  R.  Co.  «.  Collius,  2  Duv.  (Ky.)  114; 
Phila.  &  Reading  R  R  Co.  v,  Derby,  14  How.  (U.  8.)  468. 

Practice. — Where  the  particular  act  complained  of  as  producing  the  in- 
jury is  not  specially  ordered  by  the  master,  but  is  simply  performed  by  the 
servant  in  the  general  scope  of  his  employment,  the  proper  form  of  action  is 
trespass  on  the  case,  not  trespass  vi  et  armis.  Phila.  G.  &  N.  R  Co.  v.  Wilt, 
4  Whart  148;  Illinois  Central  R  R  Co.«.  Reedy,  17  IlL  580;  A.  Y.  R  Co.  v. 
McLean,  1  Am.  &  Sng.  R  R  Cas.  464. 


Day 
Highland  Street  By.  Co. 

(185  Ma89tushuieUi  Beparti,  118.) 

A  street  railway  car,  which  is  run  on  Sunday  for  the  purpose  of  accommo- 
dating the  public  generally  and  earning  money  from  any  one  who  may  see 
fit  to  travel  upon  it,  is  run  in  violation  of  the  Gen.  Sts.  of  Massachusetts,  c. 
84,  §§  1,  2,  although  some  of  the  passengers  are  lawfully  travelling. 

A  conductor  of  a  street  railway  car,  wno  is  performing  the  ordinary  duties 
of  his  employment  on  Sunday,  is  both  laboring  and  travelling  in  violation  of 
the  Gkn.  Sts.,  c.  84,  1,  2;  and  if,  while  standing  on  the  step  on  the  side  of  an 
open  car,  he  is  injured  by  being  struck  by  a  car  of  another  corporation  passing 
on  a  parallel  track,  his  illegal  acts  necessarily  contribute  to  cause  his  injury, 
and  preclude  his  maintaining  an  action  therefor,  notwithstanding  the  St.  of 
1877,  c.  282. 

Tort  for  personal  injuries  occasioned,  on  Sunday,  June  20, 1880, 
to  the  plaintiff,  a  conductor  in  the  employ  of  the  Metropolitan  B.  B. 
Co.,  while  standing  on  the  step  on  tne  side  of  an  open  street  car, 
and  leaning  into  the  car  foe  the  purpose  of  collecting  fares,  by  bein^ 
struck  by  a  car  of  the  defendant  corporation  passing  on  a  parallel 
track.  At  the  trial  in  the  Superior  Court,  the  jury  returned  a 
verdict  for  the  plaintiff;  and  the  defendant  alleged  exceptions* 
The  facts  appear  in  the  opinion. 

The  case  was  argued  in  March,  1882,  by  Q.  F.  Verry  fJ.  Hew- 
ins  with  him)  for  the  defendant,  and  by  S.  B.  Allen  (W.  B.  Allen 
with  him)  for  the  plaintiff ;  and  was  afterwards  submitted  on  briefs 
by  the  same  counsel. 

CoLBiTEN,  J. — The  question  whether  the  car,  upon  which  tho 
plaintiff  was  conductor,  was  being  run  in  violation  of  the  Gen.  Sts. 
c.  84,  §§  1,  2,  at  the  time  of  the  accident,  or  whether  there  was 
evidence  in  the  case  which  would  warrant  the  jury  in  finding  that 
the  car  was  not  being  run  in  violation  of  the  statute,  lies  at  the 


SERVANTS — NBOLIG£K0E— SUNDAY.  161 

foundation  of  the  case.  For  if  the  car  was  ran  lawfully,  for  the 
purpose  of  carrying  passengers,  the  plaiutiff  was  violating  no  law 
in  performing  the  nsnal  duties  of  conductor  of  the  car,  and  his 
rights  and  obligations  were  substantially,  if  not  entirely,  the  same, 
though  it  was  the  Lord's  day,  as  they  would  have  been  on  any 
other  day. 

We  are  of  opinion  that  the  whole  evidence  in  the  case  shows  that 
this  car  was  being  run  for  substantially  the  same  purposes,  and  from 
the  same  motives,  that  street  cars  are  usually  run  on  secular  days, 
for  the  purpose  of  accommodating  the  public  genei-ally,  and  earn- 
ing money  from  any  one  who  might  see  fit  to  travel  upon  it.  And 
we  are  of  opinion  that  a  car  so  run  is  run  in  violation  of  law, 
though  some  of  its  passengers  may  be  lawfully  travelling. 

It  is  not  within  our  province  to  determine  the  wisdom  or  ex- 
pediency of  the  law,  or  how  far  there  has  been  a  change  in  public 
sentiment  in  relation  to  the  proper  manner  of  observing  the  Lord's 
day.  These  considerations  ar^  for  the  Legislature.  We  can  only 
take  the  law  as  it  is  written,  and  apply  it  according  to  its  obvious 
meaning  and  the  intention  of  the  Legislature. 

We  do  not  intend  to  decide  that  a  street  car  may  not  be  so  run 
on  Sunday  as  to  come  within  the  exception  of  the  statute,  and  be 
employed  in  a  work  of  necessity  or  charity.  We  only  decide  that 
in  this  case  there  was  no  evidence  which  would  warrant  a  jury  in 
finding  that  this  car  was  run  from  considerations  of  necessity  or 
charity,  and  that  the  jury  should  have  been  so  instructed.  We 
cannot  hold  that  the  mere  fact  that  some  of  the  passengers  on  the 
car  were  lawfully  travelling  rendered  the  running  of  the  car  lawful. 
Commonwealth  v.  Sampson,  97  Mass.  407;  Commonwealth  v. 
Josselyn,  97  Mass.  411. 

The  plaintiff  was  engaged  in  performing  his  ordinary  duties  as 
conductor  of  a  street  car,  and  in  performing  those  duties  he  was 
doing  labor  or  work.  Though  he  was  travelnng,  he  was  primarily 
laboring,  and  his  travelling  was  merely  an  incident  of  the  kind  of 
work  in  which  he  was  engaged.  The  car  being  run  in  violation  of 
law,  he  was  both  laboring  and  travelling  on  the  Lord's  day  in  viola- 
tion of  law.  The  question  then  arises  whether  his  violation  of  law 
contributed  to  cause  his  injury. 

The  general  principles  applicable  to  the  case  are  well  settled  in 
this  Commonwealth.  The  question  has  more  frequently  arisen  in 
cases  of  travelling,  doubtless  for  the  i*eason  that  travelling  is  the 
more  common  form  in  which  the  statutes  for  the  observance  of 
the  Lord's  day  are  violated,  or  for  the  reason  that  in  travelling  a 
person  is  more  exposed  to  injury  than  in  laboring. 

It  has  been  uniformly  held  in  numerous  decisions,  from  Bosworth 
V.  Swansey,  10  Met.  363,  to  Davis  v.  Somerville,  128  Mass.  594, 
that  a  person  travelling  on  the  Lord's  day,  in  violation  of  law,  can- 
not recover  in  an  action  against  a  city  or  town  for  injuries  sustained 
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from  a  defect  in  a  highway.  This  is  not  because  the  liability  of  a 
city  or  town  for  a  defect  in  a  way  is  imposed  by  statute,  or  because 
a  city  or  town  stands  in  any  different  position  from  an  individual, 
or  other  corporation,  but  only  because  the  act  of  travelling,  which 
is  the  act  prohibited,'  necessarily  contributes  to  cause  the  injury. 
The  act  of  travelling  in  violation  of  law  on  the  Lord's  day,  with  no 
evidence  of  any  other  negligence,  has  been  held  to  be  necessarily 
contributory  to  the  injury  sustained  by  the  plaintiflE.  Stanton  v. 
Metropolitan  K.  R.,  14  Allen,  485 ;  Smith  v.  Boston  &  Maine  R. 
E.,  150  Mass.  490 ;  Lyons  v.  Desotelle,  124  Mass.  387 ;  Bucher 
V.  Fitchburg  R.  R,  131  Mass.  156 ;  s-c,  6  Am.  &  Eng.  R  E. 
Cas.  213. 

In  McGrath  v,  Merwin,  112  Mass.  467,  which  was  an  action 
brought  to  recover  for  injuries  sustained  by  the  plaintiff,  while  en- 
gaged in  clearing  out  a  wheel-pit  unlawiuUy  on  the  Lord's  day, 
from  the  negligence  of  the  deiendant  in  carelessly  starting  the 
wlieel,  it  was  held  that  the  illegal  aijt  of  the  plaintiff  was  insepara- 
bly connected  with  the  cause  ot  action,  and  contributed  to  his  in- 
jury, and  that  he  could  not  recover. 

In  all  cases  of  travelling  or  laboring  on  the  Lord's  dav,  in  violation 
of  law,  all  the  acts  of  travelling  or  laboring  being  illegal,  if  any 
act  of  so  travelling  or  laboring  by  a  plaintiff  contributes  to  his  in- 
jury, it  is  held,  under  our  decisions,  that  his  illegal  act  must  neces- 
sarily be  a  contributory  cause  of  his  injury,  and  prevent  his  re- 
covery. 

The  plaintiff  contends  that,  by  the  provisions  of  the  St.  of  1877, 
c.  532,  liis  illegal  travelling  (the  defendant  being  a  common  carrier 
of  passengere)  constitutes  no  defence  to  his  action.  We  have  not 
found  it  necessary  to  determine  whether  the  words  "a  person  so 
travelling,"  in  the  St.  of  1877,  mean  a  person  travelling  in  any  way, 
or  whether  they  are  confined  to  a  person  travelling  as  a  passenger 
with  a  common  carrier  of  passengers,  as  in  our  view  it  was  rather 
as  a  laborer  than  as  a  traveller  that  the  plaintiff  was  injured. 

We  cannot  doubt  that  the  acts  of  the  plaintiff  in  laboring  neces- 
sarily contributed  to  his  injury.  The  place  he  was  occupying  on 
the  car,  and  the  attitude  he  assumed  at  the  time  in  collecting  fares, 
especially  exposed  him  to  the  injury  he  received,  and  contributed 
to  it.  The  case  of  McGrath  v.  Merwin,  ubi  supra,  is  decisive  of 
this  case. 

A  majority  of  the  court  are  of  opinion  that,  under  the  undis- 
puted facts  in  the  case,  the  jury  should  have  been  instructed  that 
the  plaintiff's  illegal  acts  contributed  to  his  injury,  and  that  he  was 
not  entitled  to  I'ecover.  Smith  v.  Boston  &  Maine  E.  E.,  ubi 
supra. 

Exceptions  sustained. 

Sunday  Lawsi — Ordinarily  in  an  action  against  a  common  carrier  for  per- 
sonal injuries,  it  is  no  defence  that  the  accident  occured  on  Sunday  either 
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while  the  plaintiff  is  travelling  or  employed  upon  his  ordinary  occupation. 
Philadelphia  R  R.  v.  Towboat  Co.,  28  How.  217;  Carroll  v,  Staten  Island 
Co.,  68  N.  Y.  126;  McArthur  v.  Green  Bay  Co.,  34  Wise.  139;  Sawyer  «.  Oak- 
man,  7  Blatch.  C.  Ct.  290;  Mohney  v.  Cook,  26  Pa.  St.  342;  Schmid  v. 
Humphrey,  48  Iowa,  652 

In  Massachusetts  the  law  is  to  a  contrary  effect.  Stanton  «.  Metropolitan 
R.  R.  14  Allen  485;  Feital  o.  Railroad  Co.,  109  Mass.  898;  Smith  v,  Boston 
R.  R.  Co.,  120  Mass.  490;  Lyons  v,  Desotelle,  124  Mass.  887;  Buchner  «. 
FitchbuTff  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  212. 

As  to  ^e  applicability  of  Sunday  laws  to  work  on  railroads  in  general,  see 
Tonoski  v.  State,  5  Am.  &  Eng  R.  R.  Cas.,  40;  Phila.  W.  &  B.  R.  Co.  «. 
Lehman,  6  Am.  &  Eng.  R.  R.  Cas.  194;  Commonwealth  v  Louisrille,  etc.,  R. 
Co.,  6  Am.  &  Enff.  R.  R.  Cas.  216;  Augusta  R  R  v,  Renz,  55  Ga.  126; 
State  V.  Bait.  &  Ohio  R  R  Co.,  15  West  Va.  862;  Gulf  C.  &  S.  F.  R.  Co., 
9.  Levy,  12  Am.  7  Eng.  R  R  Cas.  96. 


BuBLmaTON,  Cedab  Bapids  and  Nobthebn  By.  Co. 

V. 

DowELL,  Administrator. 
(Achanee  Caae,  Iowa.    Dtemr^ber  15,  1883.) 

The  brakeman  of  a  railroad  train  who  was  riding  on  the  engine  with  the 
conductor  was  ordered  by  the  latter  to  look  back  and  see  if  the  train  was 
broken.  He  stepped  to  the  side  of  the  engine,  fell  out  and  was  killed.  No 
one  saw  him  fall  or  knew  how  the  accident  happened.  There  were  high 
banks  of  snow  on  either  side  of  the  track,  in  the  condition  in  which  they 
bad  been  left  by  the  snow-plough.  The  evidence  was  contradictory  as  to  how 
near  these  banks  were  to  the  engine.  At  the  place  where  the  accident  oc- 
curred there  was  no  indication  that  decedent  had  been  struck  by  the  bank 
but  only  that  he  had  fallen  against  it.  In  an  action  by  the  administrator  of 
the  deceased  against  the  company  to  recover  damages  for  his  death, 

Hdi^  that  there  was  no  evidence  of  iiegligence  on  the  part  of  the  railroad 
company  to  sustain  a  verdict  for  the  plaintiS. 

A  railroad  company  is  not  chargeable  with  negligence  to  its  employees  in 
letting  a  snow  bank  stand  on  either  side  of  the  track  in  the  manner  in  which 
it  has  been  left  by  the  snow-plough. 

In  an  action  by  the  administrator  of  a  decedent  to  recover  damages  for  caus- 
ing his  death,  a  payment  to  the  widow  of  the  decedent  (not  his  administra- 
trix) cannot  be  pleaded  in  satisfaction. 

AcnoN  to  recover  damages  to  the  estate  of  which  plaintiff  is  the 
administrator,  resulting  from  the  death  of  the  intestate  caused  by 
personal  injuries  received  by  him  through  the  alleged  negligence 
of  defendant  while  he  was  in  its  employment,  as  a  brakeman.. 
There  was  a  judgment  upon  a  verdict  for  plaintiS ;  defendant  ap- 
peals. 

J.  &  S.  K.  Tracy  for  appellant. 

Traer  &  Voris  for  Appellee. 
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BscKy  J. — The  plaintifiPs  intestate  while  in  the  discharge  of 
his  daty  as  a  brakeman  upon  a  train  rnnning  upon  defendant's  road, 
fell  from  the  engine,  where  he,  with  the  conductor,  was  at  the  time, 
and  was  run  over  and  killed  by  the  train.  He  was  directed  by  the 
conductor  to  look  back  to  discover  whether  the  train  was  separated, 
and  in  obedience  to  this  command,  went  to  the  side  of  the  engine. 
He  was  last  seen  in  life  then.  No  one  observed  his  fall,  ana  the 
cause  of  it  is  not  shown  by  the  evidence.  At  the  time  the  train 
was  passing  through  a  snow  bank  about  ten  feet  high.  The  track 
had  been  cleaned  off,  and  the  snow  deposited  by  the  snow-plough  ou 
the  bank  four  or  five  days  before  the  accident.  The  snow  bank  at 
the  bottom  was  far  enough  away  to  permit  the  cars  to  pass;  audit 
receded  at  an  angle  of  about  forty-five  decrees,  according  to  the 
testimony  of  some  witnesses.  Others  testified  that  the  bank  at 
some  points  approached  to  within  fifteen  inches  of  the  car.  The 
intestate  assisted  to  clear  off  the  ti*ack  and  had  knowledge  of  char- 
acter of  the  snow  bank  and  the  distance  it  was  from  the  car. 

Plaintiff  insists  that  the  intestate  in  looking  back  as  directed 
by  the  conductor,  was  struck  by  the  snow  bank,  which  caused  his 
fall,  and  that  defendant  was  negligent  in  permitting  the  bank  to 
remain  too  near  the  track.  But  there  is  no  positive  evidence  sup- 
porting the  fact  upon  which  this  theory  is  based,  and  the  jury  so 
lind  in  response  to  a  question  propounded  to  them.  The  appear- 
ance of  the  snow  at  the  place  where  the  intestate  fell,  did  not  in- 
dicate that  he  was  struck  by  the  bank.  It  did  show  that  he  fell 
against  the  bank. 

The  court  directed  the  jury  in  effect  that  if  from  the  evidence 
they  could  not  find  whether  the  accident  was  the  result  of  defend- 
ant's negligence  or  want  of  ordinary  care  by  the  intestate,  and  "  the 
matter  is  thus  left  to  conjecture,"  their  verdict  should  be  for  de- 
fendant. And  that  if  they  found  the  snow  bank  was  so  near  the 
cars  that  the  intestate  could  not  have  obeyed  the  order  to  look  back 
without  being  struck,  while  exercising  ordinary  care  and  in  ignor- 
ance of  the  fact  that  there  was  a  snow  bank  at  the  place,  they  should 
find  for  plaintiff. 

The  defendant's  counsel  asked  instructions  to  the  effect  that  the 
defendant  was  not  to  be  regarded  as  negligent  on  account  of  the 
proximity  of  the  snow  bank  to  the  track,  and  the  deceased  assumed 
in  entering  the  employment  the  risk  of  the  dangers  resulting  there- 
from. These  instructions  were  refused.  We  are  of  the  opinion 
that  defendant  ought  not  to  be  charged  with  negligence  on  account 
of  the  proximity  of  the  snow  bank  to  the  track.  The  accumulation 
of  snow  upon  the  railroad  ti*ack  must  be  removed  in  order  to  make 
the  operation  of  the  trains  possible.  This  was  done  in  this  instance 
by  a  snow-plough,  a  common  instrument  used  for  the  purpose  of 
removing  snow  from  the  track.  The  defendant  was  not  negligent 
in  using  it.     These  conditions  and  incidents  connected  with  snow 
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are  known  to  the  employees  of  railroads  and  was  well  known  to  the 
intestate  for  he  assisted  m  clearing  the  track.  The  bank  where  the 
accident  occurred  was  in  the  condition  in  which  it  was  left  by  the 
snow-plongh.  The  dangers  from  the  snow  bank  were  sncli  as  are  in- 
separable from  the  operation  of  the  road  when  snow  prevails,  and 
is  removed  from  the  track  and  the  risk  of  them  was  assumed  by 
the  intestate.  Bailroad  employees  assume  the  risk  of  all  dangers 
necessarily  attendant  upon  the  operation  of  the  roads.  The  dan- 
gers from  snow  and  its  removal  from  the  track  in  the  usual  manner 
always  attend  the  operation  of  railroads  when  snows  prevail,  and  are 
contemplated  by  railroad  employes  when  they  accept  employment 
in  the  operation  of  trains  in  winter,  and  the  railroad  companies  are 
not  liable  for  accidents  resulting  therefrom.  These  doctrines  should 
have  been  expressed  in  an  instruction  to  the  jury. 

We  are  of  the  opinion  that  the  verdict  is  without  the  support 
of  evidence.  There  is  no  evidence  tending  to  prove  that  defendant 
was  negligent  In  leaving  the  snow  bank  stand  so  near  the  track 
it  is  not  chargeable  with  negligence,  and  it  is  not  attempted  to  es- 
tablish negligence  upon  any  otner  ground.  And  there  is  no  evi- 
dence that  the  intestate  was  struck  by  the  snow  bank  causing  him  to 
fall.  The  only  evidence  upon  this  point  of  the  case  tended  to  prove 
that  he  was  not  struck  by  tne  bank. 

Defendant  pleaded  satisfaction  of  the  damages  claimed  in  this 
case  by  payment  to  the  widow  of  intestate.  She  is  not  and  was  not 
the  administrator,  and  could  not  release  the  claim  of  the  estate  of 
the  intestate  based  upon  his  death  through  negligence  of  defend- 
ant. She  could  release  the  claim  for  damages  she  individually 
sustained,  and  the  satisfaction  pleaded  by  defendant  could  extend 
no  farther. 

For  the  errors  pointed  out  the  judgment  of  the  District  Ck)urt  is 
reversed. 

lee  and  SnoWi — ^A  company  is  not  bound  to  keep  the  ground  near  its  tracks 
free  from  ice  and  snow  and  the  danger  incident  to  such  a  condition  of  the 
groand  is  an  ordinary  risk  of  a  brakeman^s  empoyment.  Piquegno  o.  Chi- 
cago &  G.  T.  R.  Co.,  12  Am.  &  Eng.  R.  R.  Cas.  210. 

Settlement  of  Claim  for  Damages.— Where  the  railroad  company  settles 
with  the  decedent  during  his  lifetime  for  the  injury  he  has  sustained,  this 
will  preclude  an  action  by  his  administrator  to  recover  damages  for  his 
death.  Beade.  Great  Eastern  R.  Co.,  L.  R.  8  Q.  B.  555;  Dibble  v.  New 
York,  etc.,  R.  R.  Co.,  25  Barb.  (N.  Y.)  183. 

See  generally,  Stout «.  Indianapolis,  etc.,  R.  R.  Co.,  41  Ind.  149;  Bamett 
«.  Lucas,  L.  R.  6  C.  P.  247;  McGovem  v.  New  York,  etc.,  R.  R.  Co.,  67  N. 
Y.417;  Hansford's  Admz.  v.  Payne,  11  Bush,  380;  Conner's  Administratrix 
«.  Paul,  12  Bush,  140.  Cf.  Corcoran  «.  Boston  &  Albany  R.  R.  Co.,  12  Am. 
&  Eng.  R.   R.  Cas.  226. 
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Martin 

V. 

North  Star  Iron  Works. 

(Advance  Ccue,  Minneiota.     January  14,  1884.) 

Defendant  negligently  piled  a  quantity  of  smoke-stacks  and  other  mate- 
rial near  the  track  of  the  Minneapolis  Eastern  Ry.  Co.  A  train  of 
cars  coming  along,  one  of  the  cars  caught  one  of  the  stacks,  pushed  it 
against  a  tower  in  which  the  plaintiff  was  stationed  in  his  employment  of 
signaling  trains,  and  he  was  injured.  Held,  that  whether  so  piling  the 
smoke-stacks,  etc.,  was  an  act  of  negligence  as  to  plaintiff,  was,  under  the 
circumstances,  a  question  for  the  jury ;  that,  so  far  as  defendant  is  concerned, 
negligence  in  law  is  not  to  be  attributed  to  either  the  railroad  company  or 
to  the  plaintiff  merely  because  knowing  of  the  danger  to  passing  trains  from 
the  fire  of  smoke-stacks,  etc.,  the  former  continued  to  run  its  trains,  and  the 
latter  continued  in  his  employment  of  signaling  trains. 

Appeal  from  an  order  of  the  district  court,  Hennepin  county. 

Merrick  &  Merrick,  for  respondent. 

F.  Hooker  and  F.  B.  Hart,  for  appellant. 

QiLFiLLAN,  0.  J. — The  defendant  cansed  to  be  piled  a  large  num- 
ber of  smoke-stacks,  boilers,  and  other  material  alon&^-side  of  and 
very  near  the  track  used  by  the  Minneapolis  Eastern  JEly.  Co.,  on  or 
along  River  street,  in  the  city  of  Minneapolis.  The  plaintiflE  was 
employed  in  signaling  railroad  trains,  and  for  that  purpose  was 
stationed  in  a  tower  standing  on  posts  beside  the  track,  and  about 
100  feet  distant  from  the  pile  of  smoke-stacks,  boilers,  etc.  A  train 
of  cars  coming  along,  one  of  them,  by  reason  of  the  proximity  to 
the  track  of  said  pile  of  smoke-stacks,  etc.,  caught  and  became  at- 
tached to  and  pushed  along  the  surface  of  the  ground  one  of  the 
smoke-stacks  against  the  stairway  leading  up  into  the  tower,  ca- 
reening the  tower  in  such  manner  as  apparently  to  endanger  the 
life  of  plaintiff,  then  employed  in  it,  signaling  trains,  and  he,  to 
escape,  leaped  from  the  tower  to  the  ground,  and  thereby  was  in- 
jured. To  recover  for  such  injury  tnis  action  is  brought.  The 
trial  below  resulted  in  a  verdict  for  the  plaintiff.  The  jury  found, 
of  course,  that  it  was  negligence  in  defendant  to  pile  the  smoke- 
stacks, boilers,  etc.,  in  the  manner  in  which  they  were  piled,  so 
near  the  track,  and  we  do  not  understand  that  any  exception  is 
taken  here  to  that  finding.  The  questions  made  here  are :  Was 
there  negligence  as  to  the  plaintiff?  If  so,  was  it  the  proximate 
cause  of  the  injury  ?  Was  there  contributory  negligence  on  the 
part  of  plaintiflr?  The  first  of  these  was,  under  the  circumstances, 
certainly  a  question  for  the  jury.  If  piling  the  material  nfear  the 
track  was  a  negligent  act,  it  was  negligence  not  only  as  to  the  rail- 
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road  company,  whose  property  and  trains  might  be  endangered 
thereby,  bat  also  as  to  all  persons  who  mi^ht  probably  be  put  in 
danger  from  its  probable  consequences.  If  the  material  was  so 
piled  as  to  create  a  danger,  such  as  an  ordinarily  prudent  person 
might  foresee,  that  the  material  would  be  caught  and  pushed  along 
in  a  dangerous  manner,  so  piling  it  was  an  act  of  negligence  as  to 
all  who  might  usually  be  within  the  reach  of  the  consequences 
that  might  be  apprehended.  It  is  none  the  less  so  because  the 
railroad  company  was  more  likely  than  they  to  suffer  from  it.  It 
was  for  the  jury  to  say  whether  an  ordinarily  prudent  person 
would  have  foreseen  that  so  piling  the  material  maae  liable  to  hap- 
pen the  very  things  that  did  happen,  to  wit,  that  a  passing  train 
should  catch  and  push  or  carry  the  material  against  the  tower  so  as 
to  endan^r  any  one  stationed  in  it.  That  defendant's  negligence 
was  not  the  proximate  cause  of  the  injury  is  claimed  from  the  rule 
that  where  an  independent,  efficient,  wron^ul  cause  intervenes 
between  the  original  wrongful  act  and  the  mjury  ultimately  suf- 
fered, the  former  and  not  uie  latter  is  deemed  the  proximate  cause 
of  the  injury.  It  is  claimed  that  negligence  of  the  railroad  com- 
pany intervened  between  that  of  de^ndant  and  the  injury  to 
plaintiff,  and  that  but  for  such  negligence  the  injury  would  not 
nave  happened. 

The  imputation  of  negligence  to  the  railroad  company  is  made 
on  the  same  propositions  oi  fact  and  the  same  line  of  reasoning  as 
those  on  which  negligence  is  attributed  to  plaintiff,  and  the  two 
may  be  considered  together.  The  fact  that  tne  smoke-stacks,  boil- 
ers, etc.,  were  piled  near  the  track,  and  the  manner  in  which  they 
were  so  piled,  appears  to  have  been  known  for  'some  weeks,  both 
to  the  railroad  com(>any  and  to  the  plaintiff,  and  it  is  urged  that  if 
the  presence  of  the  piles  made  it  dangerous  to  run  the  trains,  as 
the  company  had  the  same  knowledge  of  it  that  defendant  had,  it 
was  negligence  in  law  on  the  part  oi  the  company  to  continue  run- 
ning them ;  and  if  the  presence  of  the  piles  and  the  running  of 
the  trains  endangered  one  employed  in  the  tower,  as  the  plaintiff 
had  the  same  knowledge  of  it  that  defendant  had,  it  was  negli- 
gence in  law  on  his  part  to  continue  there  employed.  To  put  the 
argument  in  the  shape  of  a  general  proposition  it  amounts  to  this : 
If  one  by  negligence  makes  it  permanently  dangerous  to  another 
to  continue  in  a  lawful  employment,  or  in  the  lawful  use  and  oc- 
cupation of  his  property,  tne  law  will  attribute  to  the  latter,  if  he 
so  continue,  the  consequences  of  the  negligence  of  the  former,  so 
as  to  prevent  recovery  m  case  of  injury  from  the  negligence.  The 
proposition  needs  no  answer.  It  is  true  that,  when  the  catastrophe 
comes,  the  law  will  not  excuse  one  for  unnecessarily  putting  him- 
self in  the  way  of  it,  nor  for  heedlessly  neglecting  present  appar- 
ent means  to  oivert  it ;  but,  as  said  by  the  court  in  Schell  v.  Sec- 
ond Nat  Bank,  14  Minn.  43  (Gil.  34),  "  it  is  undoubtedly  true 
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that  a  man  cannot  be  driven  from'  the  nse  of  his  own  property  by 
the  acts  or  negligence  of  his  neighbor.  He  may  nse  and  occupy 
his  own  property,  and,  although  it  may  be  in  an  exposed  condition, 
that  does  not  absolve  his  neighbor  from  the  exercise  of  proper 


care." 


There  was  no  negligence  in  law  on  the  part  of    plaintiff  or 
the  railroad  company  that  can  be  alleged  by  tnis  defendant. 
Order  afiirmea.  , 

Mitchell,  J.,  concurring.  In  view  of  the  undisputed  fact  that 
the  railroad  knew  that  their  smoke-stados  were  in  dangerous  prox- 
imity to  its  track,  I  think  it  was  guilty  of  negligence  in  running 
its  trains  without  first  having  these  obstructions  removed.  But 
still,  the  negligence  of  defendant  in  placing  these  obstructions  so 
near  the  track  was  the  proximate  cause  of  plaintiffs  injury,  al- 
though it  would  not  have  occurred  but  for  tne  succeeding  negli- 
gence of  the  railroad  company.  It  was  simply  a  cajse  of  tlie  con- 
current or  successive  negligence  of  two  persons,  combined  together, 
resulting  in  an  injury  to  a  third  person,  for  which  he  may  recover 
damages  from  the  one  guilty  of  the  first  wrong,  notwithstanding 
the  succeeding  negligence  ox  the  other  united  in  producing  the  in- 
jury. Burrows  v.  Gas  Co.,  L.  R.  5  Exch.  67 ;  Ilfidge  v.  Goodwin, 
5  Car.  &  P.  190  ;  Byrne  v.  Wilson,  15  Ir.  R.  C.  L.  332 ;  Pastine  v. 
Adams,  49  Cal.  87 ;  Ricker  y.  Freeman,  50  N.  H.  420.  On  this 
ground  I  concur  in  the  decision  of  the  case. 


Union  Pacifio  Ry.  Co. 
Fbay. 

(AcU>anoe  Com,  KanMs.    April  2, 1884.) 

Where  a  servant  of  a  railroad  company  employed  in  operating  a  derrick  is 
charged  with  others  with  the  duty  of  keeping  a  rope  about  the  derrick  wet, 
and  his  duty  is  not  attended  to  in  consequence  of  which  the  rope  breaks,  in- 
juring'the  plaintiff,  he  cannot  recoyer  damages  from  the  railroad  company. 

Instructions  which,  though  correct  as  abstract  propositions  of  law,  are  in- 
applicable to  the  case  in  hand  and  tend  to  mislead  the  jury  constitute  ground 
for  reversal. 

Where  a  jury  renders  a  general  verdict  and  makes  special  findings  by  an- 
swering special  questions  submitted  to  them,  and  some  of  the  special  find- 
ings are  not  true,  and  some  of  the  answers  given  to  the  special  questions  are 
so  evasive  and  unsatisfactory  as  to  lead  to  the  belief  that  the  party  against 
whom  the  jury  rendered  its  verdict  did  not  have  a  fair  and  impartial  trial,  the 
verdict  and  findings  should  be  set  aside  and  a  new  trial  granted. 

Ebbob  from  "Wyandotte  county. 

J.  P.  Usher  and  Charles  Monroe  for  plaintiff  in  error. 

I.  B.  Sharp  and  R.  P.  01»rk  for  defendant  in  error. 
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Valentine,  J. — This  was  an  action  brought  by  William  Fray 

r'nst  the  Union  Pacific  Ry.  Co.  for  the  recovery  of  damages  for 
alleged  negligence  of  the  defendant  in  failing  to  provide  and 
maintain  a  safe  and  sufficient  derrick,  with  sufficient  ropes  and 
appliances  for  the  safe  handling  of  stone,  in  building  a  culvert, 
whereby  the  plaintiff  was  injured  The  case  was  tried  before  the 
court  and  a  jury,  and  jud^ent  was  rendered  in  favor  of  the  plain- 
tiff, and  agamstthe  defendant,  for  $2000  damages,  and  costs  of  suit. 
The  defendant  now  appeals  to  this  court. 

It  appears  that  on  November  17,  1882,  the  plaintiff  was  in  the 
employment  of  the  defendant,  aiding  and  assisting  in  building  a 
culvert  for  1;Jie  defendant  on  its  line  of  railroad,  in  "Wyandotte 
county,  Kansas,  at  a  point  known  as  "  Deep-hollow  Bridge,"  near 
a  station  on  the  line  of  the  road  called  "  Tiblow."  The  employ- 
ment of  the  plaintiff  was  in  the  management  and  operation  of  a 
derrick,  provided  by  the  defendant  for  moving  heavy  stones  from 
freight  cars  to  the  places  required  for  the  construction  of  the  cul- 
vei-t.  While  the  plaintiff  was  assisting  in  the  management  of  said 
derrick,  in  moving  a  large  stone,  a  rope  attached  to  a  pulley  con- 
nected with  the  derrick  broke,  whereby  the  cog-wheeis,  pulleys, 
and  other  parts  of  the  derrick  were  broken,  and  portions  thereof 
were  thrown  against  the  plaintiff,  striking  him  on  his  head  and  face 
and  elsewhere,  whereby  injuries  were  inflicted  upon  him  from 
which  he  suffered  great  loss  and  pain.  It  is  admitted  that  all  that 
happened  was  the  result  of  the  breaking  of  the  rope,  and  that  the 
rope  was  broken  because  of  negligence  on  the  part  of  some  person 
in  not  keeping  it  properly  wet  with  water,  so  as  to  prevent  its 
burning  from  friction.  The  only  Question  between  the  parties  is, 
who  was  the  negligent  party  in  not  keeping  the  rope  properly  wet  ? 
Was  it  the  plaintiff,  eitlier  alone  or  in  conjunction  with  the  other 
emplovees  of  the  defendant,  or  was  it  the  other  employees  alone  ? 
The  plaintiff  claims  that  it  was  no  part  of  his  duty  to  attend  to  the 
rope  or  to  keep  it  wet,  and  that  the  negligence  in  not  keeping  it 
wet  was  solely  the  negligence  of  the  otner  employees ;  whue  the 
defendant  claims  that  it  was  the  duty  of  the  plaintiff,  along  with 
one  or  two  others  of  its  employees,- to  jointly  and  severally  keep  a 
careful  watch  of  the  rope,  and  to  keep  it  thoroughly  wet,  so  that  it 
would  not  bum  or  break  from  friction.  The  evidence  with  respect 
to  whose  dutv  it  was  to  watch  the  rope,  and  to  keep  it  wet  at  the 
exact  time  wnen  the  accident  occurred,  is  to  some  extent  unsatis- 
factory and  conflicting ;  and  from  this  unsatisfactory  condition  of 
the  evidence  it  is  at  least  doubtful  whether  exact  justice  was  done 
by  the  verdict  and  judgment  rendered  in  the  case. 

Many  of  the  instructions  of  the  court  to  the  iury  are  hardly  ap- 
plicable to  the  facts  of  this  case,  and  many  of  the  special  flnaings 
of  the  jury  are  unfair,  evasive,  and  unsatisfactory.  It  may  be  that 
the  general  verdict  of  the  jury  is  right,  but  the  manner  m  which 
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the  jury  answered  many  of  the  special  questions  submitted  to  them 
is  certainly  sufficient  to  raise  great  doubts  as  to  the  correctness  even 
of  their  general  verdict. 

At  the  present  we  shall  pass  over  the  instructions  of  the  court 
and  shall  nrst  consider  the  special  findings  of  the  jury,  remarking, 
however,  that  we  think  it  is  probable  that  some  of  tne  irrelevant 
instructions  are  so  misleading  under  the  facts  of  this  case  that  the 
judgment  ought  to  be  reveraed  upon  the  instructions  alone.  We 
would  also  state,  before  giving  tne  special  findings  of  the  jury, 
that  Samuel  Mallison  was  the  general  superintendent  of  the  work 
in  building  the  culvert ;  that  William  Ulrich  was  the  overseer  or 
foreman  of  the  work,  under  Mallison ;  and  that  John  Nelson  and 
the  plaintiff  were  laborers  handling  the  derrick,  and  that  they  were 
the  only  pei-sons  present  upon  the  platform  and  near  the  derrick 
when  the  accident  occurred. 

The  special  findings,  with  our  comments  thereon,  are  as  follows : 

"  (1)  Did  Mallison,  for  the  defendant,  have  the  control  and  di- 
rection of  the  work,  the  way  and  manner  of  its  performance,  in- 
cluding the  derrick  and  its  apparatus,  where  tne  plaintiff  was 
injured  ?  Answer.  Yes,  when  present ;  when  absent  tiiat  duty  was 
delected  to  the  foreman,  UlricJi." 

This  finding,  we  think,  is  correct. 

"  (2)  Was  tne  plaintiff  instructed  by  Mallison,  acting  under  the 
defendant,  that  there  was  danger  of  the  brake-rope  burning  in 
letting  the  rock  down  into  place  if  the  rope  was  not  kept  wet  f  A. 
Any  instruction  then  given  was  not  given  particularly  to  the  plain- 
tiff, but  generally  to  all  concerned." 

Mallison  did  give  special  instructions  to  the  plaintiff,  and  also 
general  instructions  to  all  concerned. 

^'(3)  Did  not  Samuel  Mallison,  at  or  about  the  commencement 
of  tne  work  for  the  defendant,  direct  the  plaintiff  to  get  a  bucket 
of  water  with  a  cup  or  can,  to  be  used  in  wetting  the  brake-rope  ? 
A.  He  ordered  plaintiff  to  bring  up  a  bucket  of  water  and  a  cup, 
and  then  he,  Mallison,  poured  the  water  on  himself." 

This  finding  is  literally  true,  but  Mallison  poured  the  water  on 
the  brake-rope  himself  principally  for  the  purpose  of  showing  the 
plaintiff  and  the  other  employees  how  it  should  be  done. 

^^  (4)  Did  not  Samuel  Mallison  direct  the  plaintiff  to  keep  a 
bucket  well  supplied  with  water  at  all  times,  to  wet  the  brake-rope 
while  lowering  rock,  and  to  see  to  it  himself  that  tlie  rope  whei'e 
it  wound  around  the  shaft  should  be  kept  wet  while  rock  was  being 
lowered  ?  A.  The  preponderance  of  evidence  shows  that  he  did 
not  so  direct  him." 

l!his  finding,  we  think,  is  literally  untrue.  The  question  should 
have  been  answered  by  a  simple  amrmative. 

"  (S)  If  the  brake-rope  had  been  kept  wet  where  it  was  wound 
around  the  shaft  and  the  friction  occurred  would  it  have  burned 
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and  broken?  A,  It  would  not  have  burnt,  but  migat  have 
broken." 

The  answer  that  the  rope  might  have  broken  is  mere  conjecture, 
for  the  fact  is  that  the  rope  burned,  and  it  probably  would  not 
have  broken  if  it  had  not  burned. 

"  (6)  Did  the  plaintiff  observe  and  obey  the  directions  of  Samuel 
Mallison  in  respect  to  keeping  the  rope  wet?  A.  The  plaintiff 
obeyed  all  orders  that  he  received  in  reference  to  the  water  until 
such  directions  were  annulled  by  other  directions  from  the  fore- 
man, TJlrich." 

The  answer  in  effect  that  TTlrich  annulled  the  directions  of  Mal- 
lison is  not  responsive  to  the  question,  nor  is  it  true.  IJlrich  gave 
to  the  plaintiff  another  duty  to  perforin — that  of  giving  signals ; 
but,  from  the  preponderance  of  the  evidence,  the  plaintiff  mi^ht 
have  attended  to  both  duties — that  of  giving  signals  and  also  that 
of  keeping  the  rope  wet.  Upon  this  subject,  however,  the  evi- 
dence is  conflicting. 

"  (7)  Was  not  the  plaintiff  repeatedly  warned  by  Samuel  Malli- 
son and  Wm.  Ulrich,  the  foreman  upon  the  works,  to  be  careful  to 
attend  and  see  that  the  brake- rope  was  kept  wet  while  rock  was 
being  lowered  by  the  derrick  to  work  below  ?  A,  The  .warnings 
of  Mallison  and  ITlrich  were  not  particularly  to  the  plaintiff,  but 
general  to  all  concerned." 

Some  of  the  warnings  were  given  particularly  to  the  plaintiff, 
and  others  were  given  generally  to  all  concerned. 

"  (8)  Were  not  the  accident  to  the  plaintiff  and  the  injury  sus- 
tained by  him  caused  by  the  burning  of  the  brake-rope  wnile  low- 
ering the  rock  ?  A.  They  were  caused  by  the  burning  and  wear 
of  the  rope." 

This  finding,  we  think,  is  correct. 

"  (9)  Would  the  brake-rope  have  burned  if  it  had  been  kept  wet 
as  directed  by  Mallison  ?    A.  It  would  not  have  burnt." 

This  finding  we  also  think  is  correct. 

"(10)  Did  any  one  for  the  defendant,  at  any  time,  relieve  the 
plaintiff  from  observing  the  directions  given  him  by  Mallison,  in 
respect  to  keeping  the  rope  wet  ?  If  so,  name  the  person,  and  state 
what  was  said.  A.  The  evidence  shows  that  the  directions  of  Malli- 
son in  reference  to  the  water  were  not  special  to  plaintiff.  Plaintiff 
was  relieved  of  any  duty  devolving  on  him  in  consequence  of  such 
directions  when  Owens  was  sent  up  to  pour  water  on  the  shaft, 
and  the  plaintiff  assigned  the  duty  of  giving  signals  by  Ulrich." 

This  finding  is  evasive  and  untrue.  Some  of  the  directions  of 
Mallison  were  special  to  the  plaintiff,  and  some  of  them  were  gen- 
eral to  all  concerned.  And  wnile  Owens,  at  one  or  more  times,  was 
directed  to  pour  water  on  the  rope,  and  while  the  plaintiff  was 
directed  to  give  signals,  yet  the  plaintiff  was  at  no  time  relieved 
from  pouring  water  on  the  rope,  if  he  could  conveniently  do  so 
15  A.  &  E.  R  Cas.— 11 
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and  it  was  necessary  that  the  same  should  be'  done.  At  the  time 
this  accident  occurred  Owens  was  not  at  the  derrick  or  near  there, 
but  was  down  under  the  bridge  mixing  mortar,  and  at  that  time 
had  nothing  to  do  with  the  derrick  or  with  wetting  the  rope. 

"(11)  Was  not  the  plaintiff  provided  with  a  bucket  for  the 
water  which  he  was  to  use  in  wetting  the  brake-rope,  and  a  proper 
vessel  for  applying  the  water  to  the  rope,  and  was  not  water  flow- 
ing near  by  wnich  the  plaintiff  could  get  to  wet  the  rope  %  A.  A. 
bucket,  can,  and  water  were  there,  but  it  was  not  the  plaintiff's  duty 
to  use  them." 

The  plaintiff  was  at  one  time  provided  with  a  bucket,  etc.,  for 
water,  and  it  was  at  one  time  his  duty  to  use  them.  Whether  it 
was  his  duty  to  use  them  at  the  particular  time  when  the  accident 
occurred  is  the  doubtful  question.  If  he  was  not  relieved  from 
such  duty  by  having  the  additional  duty  imposed  upon  him  of  giv- 
ing signals,  then  it  was  still  his  duty  to  use  the  water  in  wetting 
the  rope  at  the  time  the  accident  occurred. 

"  (12^  Was  not  the  brake-rope  new  and  ample  for  the  purpose  of 
controlling  the  lowering  of  the  rock  by  the  derrick,  and  was  not 
the  only  thing  needed  to  make  it  absolutely  safe  the  keeping  it  wet 
as  directed  by  Mallison  ?  A,  It  was  not.  Ulrich  was  informed 
before  the  accident  that  the  brake-rope  was  in  a  very  defective  con- 
dition." 

Upon  this  subject  the  evidence  was  conflicting ;  but  the  finding, 
or  at  least  the  first  part  of  the  answer,  is  probably  against  the 
weight  of  the  evidence. 

"  (13)  Had  not  the  defendant  a  large  quantity  of  new  rope  at  his 
worlc,  from  which  brake-ropes  were  to  oe  taken  as  often  as  the 
brake-rope  should  become  worn  so  as  to  be  unsafe  ?    A.  Yes." 

This  nnding  is  literally  true. 

The  f  oregomg  are  all  the  special  findings  in  the  case. 

We  shall  now  give  some  of  the  instructions  of  the  court  to  the 
jury,  with  our  comments  thereon.    They  are  as  follows : 

"  (5)  .  .  .  The  jury  are  instructed  that  in  determining  the  ques- 
tion 01  negligence,  as  in  this  case,  thev  should  take  into  consider- 
ation the  situation  and  conduct  of  botn  parties  at  the  time  of  the 
alleged  injury,  as  disclosed  by  the  evidence;  and  if  the  jury  believe 
from  the  evidence  that  the  injury  complained  of  was  caused  by  the 
defendant's  agents,  superintendents,  overseera,  and  servants,  as 
charged  in  the  petition,  and  without  any  greater  want  of  care  and 
skill  on  the  part  of  the  plaintiff  than  was  reasonably  to  be  expected 
from  a  person  of  ordinary  prudence  and  care  in  the  situation  in 
which  he  found  himself  as  placed,  then  the  plaintiff  is  entitled  to 
recover." 

Now,  the  defendant  has  at  all  times  admitted  that  "  the  injury 
complained  of  was  caused  by  the  defendant's  agents  .  .  .  and  ser- 
vants, as  charged  in  the  petition."    It  has  at  all  times  admitted 
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that  the  in  jniy  complained  of  was  caused  by  the  negligence  of  the 
plaintiff  and  Nelson  in  not  keeping  the  rope  wet,  and  claims  that 
they  were  its  agents  and  servants  for  the  particular  purpose,  among 
others,  of  keepmg  the  rope  wet. 

"  (7)  The  jury  are  instructed  that  a  master  employing  servants 
upon  any  work — particularly  a  dangerous  work — must  use  due  and 
reasonable  diligence  that  he  does  not  induce  them  to  work  under 
the  notion  that  they  are  working  vrith  proper  and  safe  machinery 
while  employing  aefective  and  dangerous  machinery;  and  if  an 
employee  it  so  injured  on  that  account,  and  without  any  fault  of  his 
own,  the  master  is  liable  in  damages.'' 

There  was  no  question  in  this  case  with  regard  to  the  dangerous 
character  of  the  work.  All  parties  knew  that  it  was  comparatively 
safe  if  the  rope  was  kept  wet,  but  that  it  was  very  dangerous  if  the 
rope  was  not  kept  wet ;  and  the  defendant  did  not  "  induce"  the 
plaintiff  and  his  associates  "to  work  under  the  notion  that  they 
were  working  with  proper  and  safe  machinery  while  employing 
defective  and  dangerous  machinery."  All  parties  knew  the  condi- 
tion of  the  machinery  and  in  what  the  danger  consisted. 

**  (9)  Where  business  is  carried  on  by  machinery,  as  is  used  in 
operating  a  derrick,  as  appears  in  the  testimony,  in  this  case,  it  is 
the  duty  of  the  employer,  whether  corporate  or  not,  to  keep  the 
machinery  in  such  condition  as  from  the  nature  of  the  business  and 
employment  the  servant  or  employee  has  a  right  to  expect  it  will 
be  kept,  and  when  the  emplojrer  tails  to  do  so,  through  the  exer- 
cise of  ordinary  care,  he  or  it  is  liable  for  the  injuries  arising  from 
its  neglect." 

This,  as  an  abstract  proposition,  is  correct ;  but,  as  applied  to  the 
facts  of  this  case,  is  misleading  and  erroneous.  Of  course,  the 
plaintiff  has  a  right  to  expect  that  the  railroad  company,  or  its  ser- 
vants or  agents,  would  keep  the  rope  in  safe  eondition  ;  but  if  he 
and  Nelson  were  the  special  servants  and  agents  of  the  railroad 
company  for  that  purpose  he  can  hardly  expect  to  recover  for  in- 
juries resulting  from  nis  own  negligence  in  not  keeping  the  rope 
in  safe  condition.  He  was  really  in  a  situation  that  ne  could  have 
known  at  all  times  the  condition  of  the  rope. 

"  (10)  The  jury  are  instructed  that  derricks,  with  their  pulleys, 
ropes,  and  other  appliances,  used  in  raising  or  lowering  heavy  rocKs, 
are  liable  to  wear  out,  to  break,  to  become  defective  and  dangerous, 
and  any  employer,  whether  corporate  or  not,  employing  such 
agencies,  is  charged  with  notice  of  this  fact,  and  consequently  is 
bound  to  exercise  a  degree  of  watchfulness  over  them,  commensu- 
rate with  the  nature  of  the  business  in  which  they  are  employed, 
and  the  consequences  incident  to  the  neglect.  Therefore,  ii  an 
employer  whetner  corporate  or  not,  fails  to  make  frequent  exam- 
inations of  its  machinery  and  appliances,  or  fails  to  take  other  mea- 
sures or  precautions  necessary  to  prevent  such  appliances  and  ma- 
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chinery  from  becoming  defective  and  dangerous  from  natural 
canses,  and  if  from  such  defects,  wliicli  might  have  been  known  by 
the  nse  of  ordinary  care  and  diligence,  an  employee  saffers  injury 
witliout  his  fault,  negligence  may  be  predicated  thereon,  as  sucn 
omission  would  be  regarded  as  negligence." 

Of  course,  a  railroad  company  is  required  to  exercise  diligence 
in  keeping  its  machinery  in  good  order ;  but  where  it  attempts  to 
do  the  same  through  an  agent  or  servant,  it  is  not  liable  to  that 
agent  or  servant  for  injuries  resulting  from  defects  in  the  machin- 
ery which  that  agent  or  servant  could  and  ought  to  have  remedied. 

"  (11)  The  jury  are  instructed  that  the  law  will  not  allow  the 
machinery  of  the  defendant,  in  constant  use,  to  be  out  of  repair  for 
want  of  ordinary  care  and  skill  in  its  management,  and  it  is  a  ques- 
tion of  fact  for  the  jury  to  find  from  the  evidence  whether  the  de- 
fendant might  have  known,  by  the  exercise  of  ordinary  and  rea- 
sonable care  and  diligence,  that  the  machinery  was  unsafe  and 
dangerous." 

ThiB  instruction  is  clearly  misleading.  It  is  a  virtual  instruction 
to  the  iury  to  find  for  the  plaintiff,  for  it  wholly  ignores  the  alleged 
obligation  of  the  plaintiff  to  keep  the  rope  wet,  and  virtually  says 
that  if  the  defendant  knew  or  "  might  nave  known,  by  the  exer- 
cise of  ordinary  and  reasonable  care  and  diligence,  that  the  machin- 
ery was  unsafe  and  dangerous"  the  plaintiff  might  recover.  Now, 
the  defendant  did  know  that  the  machinery  would  be  unsafe 
and  dangerous  if  the  rope  was  not  kept  wet,  and  it  was  bound, 
through  the  plaintiff,  or  some  other  employee  to  keep  the  rope  wet, 
but  it  did  not  do  so.  This  instruction  is  erroneous  in  wholly  ignor- 
ing the  real  and  material  question  involved  in  the  case. 

"  (12)  The  jury  are  instructed  that  it  is  the  duty  of  defendant  to 
keep  a  sufficient  lorce  at  hand  and  of  capacity  snfficient  to  discover 
obvious  defects  in  its  machinery,  and  apply  the  remedy.  Negli- 
gence to  keep  defendant's  machinery  in  a  reasonably  safe  condition, 
if  injury  or  loss  occur  thereby,  the  defendant  will  be  liable,  and  it 
ought  to  be  so  liable,  because  it  is  required  to  exercise  reasonable 
and  proper  care  to  see  that  its  machinery  is  in  proper  condition  and 
to  guara  a^inst  defects  that  may  arise  from  use  or  other  natural 
causes.  Irom  this  responsibility  defendant  cannot  be  relieved, ex- 
cept by  showing  that  the  defect  was  sudden  and  unforeseen,  or  that 
it  could  not  be  discovered  or  remedied  by  ordinary  care  or  fore- 
sight." 

This  instruction  is  about  as  bad  as  instruction  No.  11.  It  vir- 
tually instructs  the  jury  to  find  for  the  plaintiff,  for  it  says  that 
the  defendant  could  not  be  relieved  from  responsibility  "  except 
by  showing  that  the  defect  was  sudden  and  unforeseen,  or  that  it 
could  not  be  discovered  or  remedied  by  ordinary  care  or  foresiffht." 
Now,  the  defendant  admits  that  the  defect  was  such  as  could  nave 
been  discovered,  foreseen,  and  remedied  by  ordinary  care  and  fore- 
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eight ;  and  it  claims  that  it  was  the  dxxtj  of  the  plaintijBf,  under  the 
instmctions  from  the  snperintendent  and  foreman  of  the  work,  to 
discover,  foresee,  and  remedy  such  defect.  Indeed,  the  defendant 
claims  that  all  Pf^ieB  at  all  times  knew  of  the  danger,  and  that  it 
was  the  plaintiff's  duty  to  remedy  the  same. 

"(13)  The  jury  are  instructed  that  if  defendant  did  not  appoint 
a  foreman  or  other  person,  whose  business  it  was  to  examine,  sup- 
ply, repair,  or  remedy  defective  machinery  in  actual  use,  it  is  guilty 
of  negligence  in  refusing  to  do  something  that  a  reasonabfe  em- 
ployer would  do.  If  it  does  appoint  a  foreman  or  other  person  to 
represent  defendant  in  this  regard,  and  such  foreman  or  other  per- 
son omits  his  duty  when  he  has  knowledge  of  defects  existing  in 
machinery  in  use,  or  fails  to  ascertain  or  remedy  defects  he  ought 
to  have  known  or  might  have  known  by  the  exercise  of  reasonable 
and  proper  care  on  his  part  by  examining  and  inspecting  the  same, 
his  negligence  will  be  tne  negligence  of  the  defendant." 

Did  the  court,  by  this  instruction,  mean  that  the  defendant  should 
have  appointed  some  other  person  than  the  plaintiff  to  examine  the 
machinery  and  keep  it  in  proper  condition  ?  The  jury  may  have 
80  nnderstood  the  court;  and,  if  so,  the  instruction  was  misleading; 
for  the  plaintiff  was  amply  competent  to  take  care  of  the  rope  and 
see  that  it  was  wet.  Or  if  the  court  did  not  mean  to  say  that  the 
defendant  should  have  appointed  some  other  person  than  the  plain- 
tiff, then  did  the  court  mean  to  say  that  "  his  [the  plaintiff's]  neg- 
ligence will  be  the  negligence  of  the  defendant  ?" 

"  (16)  Negligence,  as  applied  to  the  facts  in  this  case,  is  the  fail- 
ure to  observe  that  care  and  circumspection  which  ordinarily  pru- 
dent men  observe,  considering  the  circumstances  surrounding  the 
performance  of  the  given  act ;  in  other  words,  it  is  a  failure  to  ob- 
serve that  care  in  view  of  the  consequences  that  may  result  from 
negligence  fairly  commensurate  with  the  perils  or  dangers  likely  to 
be  encountered." 

This  instruction  is  subject  to  substantially  the  same  criticism  as 
several  of  the  others.  The  defendant  admitted  that  the  accident 
was  caused  by  negligence,  but  claims  that  the  negligence  was  that 
of  the  plaintiff,  and  not  that  of  the  defendant. 

The  judgment  in  this  case  must  be  reversed.  Many  of  the  in- 
structions^  as  before  stated,  are  irrelevant  and  inapplicable  under 
the  facts  of  this  case ;  and  while  they  may  be  correct  as  abstract 
propositions  of  law,  or  as  applied  to  the  facts  of  some  other  case, 
yet,  under  the  facts  of  this  case,  they  are  misleading  aud  erroneous. 
And  it  is  a  general  principle  that  irrelevant  instructions,  though 
correct  as  abstract  propositions  of  law,  if  containing  matters  which 
might  mislead  the  jury  under  the  facts  of  the  particular  case  in 
which  they  are  given,  are  erroneous.  The  special  findings  of  the 
jury  show  that  they  were  misled  from  some  cause  in  several  par- 
ticulars.    From  some  of  the  special  findings  it  would  seem  that  the 
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jary  beHeved  that  if  the  instructions  of  the  superintendent  and 
foreman  to  the  employees  of  the  company  to  keep  the  rope  wet  were 
general  to  all  concerned,  including  the  plaintiff,  and  not  special 
and  particular  to  him,  he  was  not  Bound  to  obey  such  instructions 
or  to  ffive  any  attention  to  them.  This  was  certainly  erroneous. 
The  plaintiff  had  no  more  right  to  disregard  instructions  given  to 
him  along  with  others  than  though  they  had  been  ^ven  to  him 
specially.  We  think  the  judgment  in  this  case  should  be  reversed 
because  of  the  manner  in  which  the  jury  answered  the  special  que&- 
tions  submitted  to  them.  As  before  stated,  some  of  their  answers 
were  untrue,  some  of  them  were  evasive,  and  many  of  them  were 
so  unsatisfactory  as  to  lead  to  the  belief  that  the  defendant  did  not 
have  a  fair  and  impartial  trial ;  and  when  a  jury  renders  a  general 
verdict  and  makes  special  finding  by  answering  special  questions 
submitted  to  them,  and  some  of  the  special  findings  are  not  true 
and  some  of  the  answers  given  to  the  special  questions  are  so  evasive 
and  unsatisfactory  as  to  lead  to  the  oelief  that  the  party  against 
whom  the  jury  rendered  its  verdict  did  not  haye  a  fair  and  impar- 
tial trial,  the  verdict  and  findings  should  be  set  aside  and  a  new 
trial  granted. 
Judgment  reversed. 


BALDWm 

V. 

St.  Louis,  K.  and  N.  W.  R.  Oo. 

(Adoance  Oa$e,  Iowa.    April  9»  1884.) 

In  an  action  for  a  personal  injury  a  plaintiff  cannot  be  deemed  to  have  been 
necessarily  guilty  of  contributory  negligence,  if  the  danger  might  have  been 
seen,  and  avoided  if  seen. 

Where  a  jury,  by  a  finding  contrary  to  evidence,  exclude  from  their  con- 
sideration a  fact  which,  although  not  necessarily  of  a  determinative  character, 
is  nevertheless  very  important,  a  motion  for  a  new  trial  must  be  gpranted. 

A  trial  court  does  not  commit  error  in  refusing  to  instruct  the  iury  that 
the  defendant  is  not  liable  to  the  plaintiff  for  the  negligence  of  its  other 
servants  and  employees,"  etc.,  because  such  an  instruction  would  preclude  a 
recovery  by  an  employee  of  a  corporation  for  the  negligence  of  any  other  em- 
ployee, of  whatever  grade  he  might  be,  and  even  if  he  was  not  a  co-employee. 

Appeal  from  Lee  District  Court. 

Action  for  a  personal  injury  alleged  to  have  been  sustained  by 
the  falling  of  a  pile  of  lumber  owned  by  the  defendant  and  piled 
by  it  on  its  premises.  The  plaintiff  was  employed  by  the  defend- 
ant as  a  carpenter  in  building  a  round-house.  A  short  distance 
from  this  house  were  two  piles  of  lumber,  which  were  so  near  each 
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otber  aB  to  be  in  contact.  The  two  piles  are  described  by  the  plain- 
tilE  in  his  testimony  as  ^^  a  small  pile  and  a  larger  one.''  The  plain- 
tiff and  another  carpenter,  while  engaged  m  their  duties,  were 
taking  a  stick  of  timber  from  the  small  pile  when  a  portion  of  the 
lar^e  pile  fell  and  caused  the  injury  of  which  the  plaintiff  com- 
plains. The  plaintiff  avers,  in  substance,  that  the  defendant  was 
Suilty  of  negligence  in  that  it  constructed  the  pile  so  as  to  be 
angerous  and  flowed  it  to  remain  so.  There  was  a  trial  to  a  jury, 
and  verdict  and  judgment  were  rendered  for  the  plaintiff.  The 
defendant  appeals. 

Anderson  Bros.  &  Davis  and  Geo.  F.  Hatch  for  appellant. 
Browne  &  Browne  for  appellee. 

Adams,  J. — The  defendant  denied  all  negligence  upon  its  part, 
and  averred  that  the  plaintiff  was  guilty  of  negligence  which  caused 
the  injury.  The  alleged  defect  in  the  construction  of  the  pile  that 
fell  consisted  in  using  cross-strips  of  insufficient  length.  The  pile 
consisted  of  three  tiers  of  timber.  Precisely  how  long  the  cross- 
strips  were  is  not  shown.  They  were  long  enough,  as  we  infer,  to 
pass  through  the  middle  tier  and  reach  into  the  outside  tiers,  but 
not  long  enough  to  reach  through  the  outside  tiers.  The  disturb- 
ance of  the  small  pile,  by  taking  a  stick  of  timber  therefrom,  either 
removed,  as  we  infer,  a  needed  support  from  the  larger  pile,  or 

Jostled  it.  The  defendant  insists  that  the  plaintiff  saw,  or  should 
lave  seen  in  the  exercise  of  reasonable  care,  how  the  pile  was  con- 
structed, and  that  if  such  was  the  fact  he  was  guilty  of  contributory 
negligence.  In  the  determination  of  the  fact  it  became  an  impor- 
tant inquiry  as  to  whether  there  was  anything  to  prevent  the  plain- 
tiff from  seeing  how  the  timbers  were  piled.  On  this  point  the 
other  carpenter  who  was  working  with  tne  plaintiff  was  examined 
as  a  witness,  and  testified  in  these  words:  ^^ There  was  nothing  to 
prevent  any  one  that  was  working  there  from  seeing  how  they 
were  piled."  No  witness  testified  to  the  contrary.  Wnen  the  case 
was  submitted  to  the  jury  a  special  interrogatory  was  jjropounded, 
as  follows :  "  Was  there  anything  to  prevent  the  plaintiff  from  see- 
ing the  manner  in  which  the  tinibers  were  piled  *"  To  this  inter- 
rogatory the  jury  answered,  "  Yes."  This  finding  was  not  only 
unsupported  by  the  evidence,  but  directly  contrary  to  the  evidence. 
A  motion  for  a  new  trial  was  made  upon  this  ground,  but  over- 
ruled. The  defendant  assigns  the  overruling  as  error.  In  an  action 
for  a  personal  injury  the  plaintiff  cannot  be  deemed  to  have  been 
necessarily  guilty  of  contributory  negligence  if  the  danger  might 
have  been  seen,  and  avoided  if  seen.  Grreenleaf  v.  Dubuque  &  S. 
C.  R.  Co.,  33  Iowa,  59.  Somewhat  depends  upon  the  duty  which 
the  injured  person  was  discharging,  and  somewhat  upon  the  obvious- 
ness of  the  danger.  The  fact  inquired  about  was  not  then,  neces- 
sarily, of  a  determinative  character.    It  was  nevertheless  a  very 
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important  fact.  It  should  properly  have  had  a  large  influence. 
Tlie  jury  excluded  it  from  tneir  consideration  by  finding  contrary 
to  the  fact.  In  view  of  its  importance,  as  we  look  upon  the  case, 
we  feel  constrained  to  say  that  we  do  not  think  that  the  defendant 
had  a  fair  trial,  and  that  the  motion  for  a  new  trial  should  have 
been  sustained. 

One  other  question  is  presented  which  may  arise  npon  another 
trial,  and  whicn  accordin^y  calls  for  a  determination.  The  defend- 
ant asked  for  an  instruction  in  these  words :  ^^  The  defendant  is  not 
liable  to  the  plaintiff  for  the  negligence  of  its  other  servants  and 
employees ;  accordingly,  if  ^on  find  the  plaintiff  was  injured  by  rea- 
son 01  the  negligence  of  ms  fellow-servants  or  fellow-employees, 
then  he  cannot  recover."  The  conrt  refused  this  instruction,  and 
the  refusal  is  assigned  as  error. 

If  there  was  any  negligence  in  the  manner  in  which  the  timber 
was  piled,  it  was  donbtless  the  n^ligence  of  some  one  who  might 
be  denominated  an  employee.  The  first  part  of  this  instruction,  it 
appears  to  us,  is  objectionable.  It  would!^  preclude  a  recovery  by 
an  employee  of  a  corporation  for  the  negligence  of  any  other  em- 
ployee, 01  whatever  g^e  he  might  be.  Tne  last  part  of  the  instruc- 
tion, respecting  the  negligence  of  a  co-employee,  might,  we  think, 
properly  enough,  havel)een  given,  but  the  instruction  as  a  whole, 
we  think,  could  not  be,  and  we  think  that  the  court  did  not  err  in 
refusing  it. 

We  do  not  feel  called  upon,  as  the  case  is  now  presented  to  us, 
to  attempt  to  point  out  precisely  who  would  be  a  co-employee,  in 
such  a  case  as  this,  as  distinguished  from  an  employee  oi  a  higher 
grade.  The  evidence  may  differ  upon  another  trial,  and  it  is  im- 
possible, therefore,  to  anticipate  the  precise  question  which  may 
arise. 

For  the  error  pointed  out  under  the  first  division  of  the  opin- 
ion, we  think  that  the  judgment  must  be  reveised. 


Pbiob 

V. 

Hannibal  and  St.  Joseph  R  B.  Go. 

(77  Missouri  Beports,  508.) 

Where  a  senrant  accepts  employment  knowiiig,  as  well  as  his  employer, 
its  perils,  or  continues  in  service  after  he  acquires  such  knowledge,  he  has  no 
claim  for  damages  against  the  employer  for  an  injury  occasioned  by  such 
perils. 
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It  IB  error  to  give  instructions  which  are  contradictory,  or  are  not  warranted 
by  any  evidence  in  the  case. 

Appeal  from  Jackson  Circuit  Court, 

Geo.  W.  Easley  for  appellant. 

W.  D.  Carlisle  and  A.  J.  Blethen  for  respondent. 

Henry,  J. — This  action  is  for  the  recovery  of  damages  for  the 
death  of  plaintifiPs  husband  caused  by  injaries  received  by  him,  at 
defendant's  round-house  in  the  City  of  Kansas,  on  the  24th  day  of 
January,  1879.  The  deceased  was  employed  by  defendant  as  a 
fireman  upon  its  locomotive  engines.  IrlaintifE  had  judgment  for 
$5000,  from  which  defendant  has  appealed. 

It  was  stipulated  that  the  following  facts  should  be  taken  as  ad- 
mitted by  both  parties :  That  the  engine-house  was  not  lighted  on 
the  niffht  of  the  injury  to  Price,  in  any  other  manner  than  by  the 
smaU  nand-lamps  carried  by  a  portion  of  the  employees ;  that  the 
deceased,  and  the  person  who  backed  the  engine  into  the  stall, 
were  both  well  aware  of  the  fact  that  the  engine-house  was  not 
lighted;  and  both  the  deceased  and  the  said  person  handling  the 
engine  had  known  that  said  engine-house  had  not  been  lighted 
from  the  time  it  wbjb  built,  up  to  the  time  of  the  accident ;  that 
the  deceased  lay  down  between  stalls  two  and  three  in  said  engine- 
house,  from  half  an  hour  to  an  hour  before  the  injury,  ana  fell 
asleep ;  and  in  his  sleep,  a  short  time  before  the  injury,  turned 
over  so  that  his  foot  lay  on  the  rail  of  the  track  of  the  stall,  and 
that  the  engine  was  backed  over  or  against  his  foot  by  one  of  de- 
fendant's agents  or  servants,  so  that  his  foot  was  injured  to  such 
an  extent  that  amputation  became  necessary,  from  which  amputa- 
tion he  died ;  that  plaintiff  was  the  widow  of  the  deceased,  K.  B. 
Price,  and  still  is  such  widow. 

The  testimony  for  plaintiff  proved  that  the  railroad  tracks  in  a 
round-house  are  used  for  putting  engines  on  and  are  called  "  stalls" ; 
that  the  space  between  them  is  eight  or  ten  feet  wide,  and  there 
are  no  walls  or  fences  between  the  stalls.  The  round-house  was 
built  in  August  o^  September,  1878,  and  the  deceased  and  other 
employees  of  defendant,  with  the  knowledge  and  consent  of  the 
company,  had  been  sleeping  in  the  round-house  in  the  space  be- 
tween the  stalls,  the  most  of  the  time  after  its  erection,  until  the 
death  of  the  deceased.  He  was  seen  asleep  on  the  night  in  ques- 
tion, within  two  or  three  feet  of  the  track.  A  short  time  before 
the  engine  which  passed  over  his  leg  went  into  the  round-house,  no 

Eart  of  his  body  was  on  the  track.  There  were  no  lights  in  the 
ouse  at  the  time  except  small  tin  hand-lamps  or  torches  carried 
about  by  the  men  in  their  hands.  There  were  no  stationary  lights. 
The  fireman  who  ran  the  engine  in  knew  that  men  were  sleeping 
between  the  stalls.  Requisition  had  been  made  by  the  foreman  of 
the  engine-house  for  lights  for  this  house  on  the  9th  day  of  Sep- 
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tembcr,  1878,  but  they  were  not  furnished  until  after  Price  was 
killed.  The  bell  on  the  locomotive  was  rung  as  usual  that  night 
when  it  started  to  the  round-house,  about  sixty  yards  from  the 
round-house.  This  was  the  only  and  usual  signal.  The  employees 
were  permitted  and  encouraged  by  the  foreman  of  the  engine- 
house  to  sleep  in  the  round-house. 

These  were  substantially  the  facts  established  by  the  evidence, 
and  the  court  refused  an  instruction  asked  by  defendant,  that  on 
these  facts,  plaintiff  was  not  entitled  to  recover.  The  deceased 
and  the  fireman,  who  ran  the  engine  into  the  round-house,  were 
fellow  servants,  and  if  his  death  was  occasioned  by  the  negligence 
of  the  fireman,  plaintiff  was  not  entitled  to  a  verdict. 

If  it  be  conceded  that  the  defendant  owed  a  duty  to  its  employees 
to  provide  the  round-house  with  lights,  and  that  the  death  of  rnce 
is  to  be  attributed  to  the  neglect  of  that  duty,  yet  Price  was  aware 
that  it  had  been  neglected  ever  since  the  erection  of  the  house, 
four  or  five  months  before  he  was  injured.  He  was  aware  that  on 
that  night  there  were  no  lights  in  the  house,  and  he  had  every 
reason  to  know  that  there  would  be  none.  He  nad  slept  there  most 
of  the  time  after  the  house  was  built  until  the  ni^ht  in  question. 
He  was  aware  of  the  danger  to  which  he  exposed  himself  by  sleep- 
ing in  such  a  place.  It  was  not  only  carelessness,  but  such  care- 
lessness as  amounted  to  recklessness  on  his  part  to  voluntarily  place 
himself  in  such  danger.  It  is  no  answer  to  this  to  say  that  he  was 
encouraged  to  sleep  there  by  defendant,  or  that  the  service  he  was 
engaged  in  required  it,  because,  even  if  that  be  so,  he  continued  in 
that  service,  and  repeatedly,  almost  continuously,  placed  himself 
in  that  peril,  knowing  as  well  as  the  company,  its  nature  and  ex- 
tent. In  such  case  the  servant  assumes  the  risK.  Keegan  v.  Kava- 
naugh,  62  Mo.  232 ;  Porter  v.  Hann.  &  St  Jo.  R  R.  Co.,  71  Mo. 
67. 

The  evidence  on  the  part  of  plaintiff — ^none  was  introduced  by 
defendant— discloses  such  a  clear  case  of  contributory  negli^nce 
on  the  part  of  the  deceased,  as  precludes  a  recovery  by  plaintiff. 
There  was  no  evidence  that  the  company  required  defendant  or 
any  of  its  employees  to  sleep  in  the  round-nouse.  All  that  the  evi- 
dence tends  to  prove  on  tnat  subject  is,  that  knowing  that  they 
were  in  the  haoit  of  doing  so  it  was  permitted,  and  m  some  in- 
stances, encouraged ;  but  in  either  aspect  of  the  case,  a  servant  who 
takes  employment  knowing  as  well  as  the  employer  the  risk,  or 
continues  in  that  service  alter  he  acquires  that  Knowledge,  has  no 
claim  for  damages  against  the  employer  for  an  injury  he  may  sus- 
tain resulting  from  Sie  risk  he  has  taken.  If  by  the  terms  of  the 
employment  a  servant  were  required  to  sleep  in  that  round-house 
between  tiie  stalls,  and  he  was  lully  aware  oi  the  danger  to  which 
it  would  expose  him,  he  has  his  option  to  enter  or  decline  the  ser- 
vice, but,  accepting  it,  he  assumes  all  such  risks  as  are  equally  as 
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well  known  to  him  as  to  his  emplojen  '^  If  the  risk  is  such  as  to 
be  perfectly  obvious  to  the  sense  of  any  man,  whether  servant  or 
master,  then  the  servant  assumes  the  risk«"  Keegan  v.  Kavanaugh, 
supra. 

The  court  in  the  second,  third,  fourtli  and  fifth  instructions  given 
at  defendant's  instance,  properly  declared  that  if  the  deceased  was 
injured  in  consequence  of  the  negligence  of  the  servants  of  defend- 
ant engaged  in  putting  the  engine  into  the  round-house,  plaintiff 
could  not  recover,  but  in  the  first  given  for  plaintiff,  told  the  jury 
that  if  his  injury  was  occasioned  by  the  negligence  or  unskilf ulness 
of  defendant,  its  a^nts  or  servants,  while  running  one  of  its  loco- 
motives, and  that  x^rice  at  the  time  exercised  ordinary  care  and 
prudence,  plaintiff  should  recover.  This  was  in  direct  conflict 
with  those  given  for  defendant. 

In  the  ^ain tiff's  second  instruction  the  jury  were  told  that 
although  Price's  own  negligence  contributed  directly  to  his  injury, 
that  would  not  preclude  plaintiff's  recovery,  if  defendant  could 
have  avoided  the  injury  to  him,  after  notice  that  he  was  lying 
partly  on  the  track.  There  was  not  a  scintilla  of  evidence  oi  any 
such  notice,  and  it  was,  therefore,  error  to  give  the  instruction. 

All  concurring,  the  judgment  is  reversed! 


Manning 
bublington,  c.  b.  and  x  b.  co. 

(Advance  Caae,  loioa,    December  12,  1883.) 

^  Plaintiil  who  was  employed  as  a  sweeper  by  a  railroad  company  was  in- 
imred  by  stepping  into  a  hole  in  the  round-house.  In  an  action  brought  by 
nim  aeainst  the  company  to  recover  damages  there  was  no  evidence  that 
plaintiff  had  ever  been  employed  about  the  round-house  before.  The  court 
nevertheless  instructed  the  jury  that  if  plaintiff  had  been  employed  about 
the  round-house  before  and  knew  of  the  excavation  he  could  not  recover, 

Edd,  that  as  the  instruction  was  based  upon  facts  of  which  there  was  no 
no  proof,  it  was  erroneous. 

Appeal  from  Lynn  District  Court 

The  plaintiff,  an  employee  of  the  defendant,  brings  this  action  to 
recover  damages  sustained  b^  stepping  into  a  hole  in  defendant's 
round-house,  m  which  })laintiff  was  employed.  There  was  a  jury 
trial,  and  a  verdict  and  judgment  for  the  defendant.  The  plaintiff 
appeals. 

Blake  &  Hormel  and  J.  B.  Young  for  appellant. 

J.  &.  S.  K.  Tracy  for  appellee. 
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Day,  C.  J. — ^The  evidence  shows  that  prior  to  September  8, 1881, 
the  plaintiff  was  in  the  employ  of  defendant,  when  he  had  a  rib 
broken  and  was  laid  np  for  nearly  five  months.  The  evidence  does 
not  show  what  the  plamtifPs  employment  was  prior  to  September 
third.  Onthe-twenty-seventh  of  March,  1882,  tne  plaintiff  was  em- 
ployed by  the  defendant  as  a  sweeper,  and  about  8  o'clock  in  the 
morning  of  the  same  day  he  sustained  the  injury  for  which  he  sues 
by  stepping  into  a  hole  in  the  round-house,  where  he  was  engaged 
as  a  sweeper.  The  evidence  shows,  without  conflict,  that  plaintiff 
had  never  been  in  the  round-house  before  the  day  he  got  hurt,  un- 
less it  was  to  so  through  it  when  he  went  to  his  work  in  the  morn- 
ing, and  that  he  did  not  know  of  the  existence  of  any  holes  there. 
The  court  instructed  the  jury  as  follows :    ^ 

"  If  you  find  from  the  evidence  that  plaintiff  was  an  employee  of 
defendant  in  the  round-house  in  question,  and  working  about  this 
excavation  prior  to  the  alleged  accident,  and  knew  of  its  location 
and  unsafe  condition,  and  continued  to  work  about  there  without 
objection,  and  by  accident  stepped  or  fell  into  it,  then  he  could  not 


recover." 


Within  three  days  after  the  vordict  the  plaintiff  filed  exceptions 
to  this  instruction,  which  were,  by  reference,  incorporated  into  the 
motion  for  a  new  trial.  The  exception  taken  to  the  instruction  is 
that  there  was  no  evidence  adduced  showing  or  tending  to  show 
that  plaintiff  ever  worked  in  the  round-house  in  controversy  before 
the  morning  of  the  day  when  he  received  the  injuries  complained 
of.  The  exception  to  this  instruction  is  well  taken.  It  nas  no 
basis  whatever  in  the  evidence.  It  has  frequently  been  held  by 
this  court  that  it  is  error  to  give  an  instruction  based  upon  a  state 
of  facts  of  which  there  is  no  proof.  Hess  v.  Wilcox,  58  Iowa,  380, 
and  cases  cited;  Clark  v.  Balls,  58  Iowa,  201 ;  Star  Wagon  Co.  v. 
Swezy,  59  Iowa,  609. 

For  the  error  in  giving  this  instruction  the  judgment  is  reversed* 


MoCuNB 

V. 
NOBTHEBN  PaCIFIO  By.   Oo. 

(Advanee  Ocue,  XT.  8.  OireuU  Courts  Oregon,    January  9,  1884.) 

In  an  action  against  a  railroad  company  to  recover  damages  for  injuries 
sustained  while  working  upon  the  construction  of  a  railroad  bridge,  the  neg- 
liorence  alleged  on  the  part  of  the  defendant  was  the  furnishing  of  an  insuf- 
ficient stay-lath.    The  company  defended  on  the  ground  that  the  plaintiff 


8HBVANT8 — ^NEGLIGENCE — ^BRIDGE.  173 

had  been  gailty  of  contributory  negligence  in  attempting  to  use  the  stay- 
lath  as  a  scaffold,  and  a  verdict  was  rendered  against  it. 

Hdd^  that  a  new  trial  would  not  be  granted  to  give  the  company  an 
opportunity  of  defending  on  the  ground  of  accident,  as  it  was  not  clear  that 
the  verdict  on  such  trial  would  be  for  defendant. 

Where  a  party  has  a  defence  to  an  action  arising  out  of  the  testimony  in 
the  case,  and  omits  to  present  it  to  the  jury,  but  relies  upon  a  defence 
involving  a  different,  if  not  inconsistent,  conclusion  from  the  testimony,  a 
new  trial  will  not  be  ^ranted  to  enable  him  to  submit  the  case  to  another 
jury  upon  this  untriea  question,  unless  it  clearly  appears  from  the  evidence 
that  he  is  entitled  to  a  verdict  on  that  ground,  and  then  only  upon  the  pay- 
ment of  the  costs  of  the  first  triaL 

MonoN  for  a  new  trial  in  an  action  for  injuries  to  the  person. 
The  opinion  states  the  facts. 
William  H.  Effinger  and  Arthur  C.  Emmons  for  the  plaintiff. 
Buf us  Mallory  for  the  defendant. 

Deady,  J. — The  plaintiff,  a  citizen  of  Indiana,  brought  this 
action  against  the  defendant,  a  corporation  formed  under  a  law  of 
the  United  States,  to  recover  ten  thousand  dollars  damages,  for  an 
injury  to  his  person  occasioned  by  a  fall  from  an  unfinished  bridge, 
on  which  he  was  at  work  for  the  defendant,  which  fall  was  caused 
by  the  negligence  of  the  defendant  in  providing  the  scaffolding, 
whereon  3ie  plaintiff,  in  the  course  of  nis  employment,  was  re- 
quired to  work ;  and  without  any  negligence  on  the  part  of  the 
plaintiff.  The  answer  of  the  defendant  contains  a  denial  of  any 
negligence  in  the  premises  on  its  part,  and  a  plea  or  defence  that 
the  injury  complained  of  was  caused  by  the  negligence  of  the 
plaintiff. 

The  cause  was  tried  with  a  jury  on  November  15th  and  16th, 
and  there  was  a  verdict  for  the  plaintiff  for  two  thousand  five 
hundred  dollars.  And  now  the  defendant  moves  the  court  for  a 
new  trial  on  the  grounds :  1.  That  the  evidence  is  insuflBcient  to 
justify  the  verdict ;  and  2.  For  errors  of  law  occurring  at  the  trial. 

On  the  argument  of  the  motion  the  second  ground  was  not 

Eressed,  and  the  only  point  relied  on  is  that  the  verdict  should 
ave  been  for  the  defendant  because  the  testimony  did  not  warrant 
the  conclusion  that  the  injury  to  the  plaintiff  was  caised  by  the 
negligence  of  the  defendant;  but  that  upon  the  whole  evidence  the 
reasonable  conclusion  is,  that  the  injury,  if  not  caused  by  the  plain- 
tiff's carelessness,  was  the  result  of  accident,  for  which  no  one  is  to 
blame. 

The  evidence  given  on  the  trial  goes  to  show  that  the  plaintiff 
was  injured  while  working  on  the  defendant's  bridge  at  the  second 
crossing  of  Clarke's  Fork  of  the  Columbia  river,  in  Missoula 
county,  Montana,  on  March  2,  1883 ;  that  he  had  been  in  the  em- 
ploy of  the  defendant  for  nearly  three  years  prior  thereto — most 
of  the  time  with  the  engineers — and  about  naif  a  month  on  the 
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bridge,  during  which  period  he  had,  by  overwork,  put  in  nineteen 
days  labor ;  and  that  two  bents  of  the  bridge,  of  two  stories  each, 
of  about  twenty  feet  across,  and  the  same  distance  apart,  were 
then  raised  on  the  west  bank  of  the  river. 

When  the  two  lower  of  these  bents  were  raised,  they  were  kept 
in  position  by  means  of  a  gang-plank  and  three  or  four  pieces  of 
timber,  called  stay-laths,  laid  across  from  bent  to  bent,  and  spiked 
down  to  the  caps.  This  plank  was  four  b^  sixteen  inches  in  size, 
and  placed  somewhat  to  tne  left  of  the  middle  of  the  caps,  while 
the  stays  were  laid  on  either  side  of  the  plank,  and  about  tnree  feet 
apai*t. 

These  stays  were  poles  or  green  fir-trees,  from  four  to  six 
inches  in  diameter,  and  had  been  cut  in  the  woods  near  by,  within 
two  weeks,  by  the  plaintiff  and  others,  under  the  direction  of  the 
foreman  of  tne  work.  Both  they  and  the  plank  were  intended 
primarily  to  hold  the  lower  bents  in  position  while  the  upper  ones 
were  being  raised  and  the  ^rders  put  in  place ;  but  they  were  also 
necessarily  used  as  scaffolding  dunng  these  operations,  particularly 
the  plank,  and  none  other  was  furnished. 

When  the  plank  and  stays  were  spiked  upon  the  lower  bents, 
the  top  bents  were  then  raised  upon  them — ^the  cap  of  the  former 
serving  as  the  sill  of  the  latter.  The  top  bents  consisted  of  2i  cap 
and  four  posts,  each  about  twelve  inches  square.  When  the  bents 
were  in  position  and  stayed,  two  girders  were  laid  across  the  lower 
story,  from  cap  to  cap,  next  to  the  outer  post,  and  spiked  down  as 
a  permanent  stay  or  tie. 

On  the  occasion  in  question,  the  first  ^rder  was  being  placed  on 
the  two  bents  next  to  the  river.  Several  men  were  engaged  at  the 
work,  including  the  plaintiff.  The  girder  was  put  upon  a  dolly 
and  pushed  along  from  the  direction  of  the  bank  on  the  gang- 
plank until  tlie  farther  end  was  pretty  well  across  the  space 
between  the  bents,  when  it  was  swun^  diagonally  around  and 
turned  over  on  its  edge — the  men  standing  on  either  side  of  it  on 
the  gang-plank,  cap,  and  stays,  as  they  could  or  was  convenient — 
then  taking  hold  ot  it  with  their  cant-hooks  and  launching  it  along 
in  the  direction  required.  When  the  farther  end  of  the  girder  was 
upon  the  farther  cap,  and  just  to  the  left  of  the  post  next  to  the 
outside  one,  the  plaintiff,  who  was  on  the  right  oi  the  girder,  and 
the  farthest  man  forward  on  that  side,  stepped  from  the  cap 
around  and  outside  of  the  inner  post,  on  to  tne  end  of  the  stay, 
which  projected  beyond  the  cap  some  three  or  four  feet,  for  the 
purpose  OI  making  room  for  tne  man  immediately  behind  him, 
and  taking  hold  of  the  girder  near  the  end  with  his  hook,  and 
helping  put  it  into  place.  As  he  stepped  upon  it,  and  before  he 
put  his  nook  to  the  girder,  the  stay  broke  and  let  him  fall  on  to 
the  stones  and  frozen  ground  beneath,  a  distance  of  about  twenty 
feet,  whereby  his  left  nip  was  temporarily  injured,  and  his  left 
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arm  permanently  disabled  by  the  fractnre  of  the  olecranon,  or 
elbow. 

The  ease  was  tried  by  the  defendant  npon  the  theory  that  the 
stays  were  not  sufficient  for  scaffolding,  and  were  not  intended  to 
be  so  nsed,  and  that  the  plaintiff  was  guilty  of  negligence  in  step- 
ping npon  the  stay,  as  he  did,  which  negligence  was  the  canse  of 
his  injury.  But  the  weight  of  the  evidence  is  directly  contrary  to 
this  theory.  Nor  is  it  apparent  how  the  defendant  could  escape 
the  charge  of  negligence  in  the  matter  of  providing  sufficient  scaf- 
folding whereon  to  do  this  work,  unless  these  stays  were  fit  for  the 
purpose.  No  proof  was  offered  on  either  side  as  to  the  probable 
strength  of  such  timbers,  but  I  think  it  common  knowledge,  upon 
which  the  court  and  jury  may  act  witliout  further  evidence,  that 
a  sound  fir-tree,  from  four  to  six  inches  in  diameter,  would  sup- 
port the  weight  of  the  plaintiff  (one  hundred  and  sixty-five 
pounds),  and  much  more.  The  only  apparent  danger  in  using 
these  stays  as  scaffolding  arose  from  tneir  shape,  and  not  their 
want  of  stren^h.  Being  round  and  comparatively  small,  a  person 
was  liable  to  lose  his  baufance  and  fall  from  them,  and  if  any  one 
had  been  injured  by  such  means  it  is  not  apparent  how  the  defend- 
ant could  have  escaped  liability  therefor  on  the  ground  of  not 
having  provided  sufficient  scaffolding.  And  in  my  judgment 
there  ought  to  hare  been  at  least  three  planks  thrown  across  the 
opening  between  the  bents — one  in  each  space  between  the  posts 
— ^before  any  work  was  attempted  thereon.  On  his  examination 
in  chief,  the  plaintiff  said  tnat  after  his  fall  he  examined  the 
broken  stay  at  a  distance  of  twenty  feet  from  it,  meaning,  as  I 
suppose,  from  the  ground  where  he  fell  to  the  top  of  the  bent 
where  it  broke,  and  that  it  broke  nearly  square  off,  and  appeared 
to  be  a  fresh  break ;  but  upon  re-examination  by  his  counsel,  and 
in  answer  to  a  direct  question,  he  said  that  he  looked  at  it  '^  after- 
ward "  and  he  thought  "  it  had  a  crack  on  top." 

It  does  not  appear  from  tho  evidence  whether  this  impression, 
that  the  stay  was  cracked  on  top,  was  received  at  the  examination 
when  he  thought  it  was  a  fresh  break  or  "  afterward,"  and  if  so, 
how  long ;  nor  does  it  appear  whether  the  end  of  the  stay  fell  to 
the  ground  with  the  plaintiff,  as  it  would  if  it  had  broken  square 
off,  or  whether  it  was  simply  split  down  and  remained  attached  to 
the  stay  at  the  bent. 

The  plaintiff  appears  to  have  been  removed  from  the  locality  to 
a  hospital  immediately  after  the  injury,  and  it  does  not  appear 
that  he  was  ever  on  the  ground  again.  And  supposing,  as  it  is 
probable,  that  his  only  examination  of  the  break  in  the  stay  was  a 
cursory  glance  upwara,  as  he  lay  on  the  ground,  to  the  top  of  the 
bent,  where  the  fracture  occurred,  I  do  not  think  much  reliance 
can  be  placed  on  his  impression  as  to  whether  the  break  was  alto- 
gether a  freeix  one  or  not.    The  defendant  was  in  the  possession  of 
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the  stay  when  it  broke  and  onght  to  be  able  to  produce  it  or  ac- 
count for  it,  or  produce  a  witness  who  had  examined  it  carefully 
and  could  testify  as  to  its  condition.  But  it  offered  no  evidence 
on  the  subject  nor  any  excuse  for  not  doing  so. 

The  foreman  was  on  the  ground  at  the  time  of  the  occurrence, 
ang  in  justice  to  both  parties,  ought  to  have  looked  into  the  cir- 
cumstances of  the  case  with  a  view  of  ascertaining  how  the  casu- 
alty occurred,  and  who  was  to  blame  for  it,  if  any  one ;  and  pre- 
sumably he  did  so.  But  although  he  was  called  as  a  witness  by 
the  deiendant,  no  question  was  asked  him  on  the  subject.  !No 
question  was  made  on  the  trial  but  that  Mr.  Anderson,  the  fore- 
man or  superintendent  of  this  work,  stood  in  the  place  of  the  de- 
fendant, and  that  his  negligence,  if  any,  was  the  negli^nce  of  the 
defendant ;  but  the  same  was  tacitly  conceded,  ana  me  court  so 
instructed  the  jury.  The  defendant  did  not  s^  for  any  special 
instruction  to  the  jury,  nor  take  any  exceptions  to  the  charge 
given  by  them  to  the  court,  but  was  content  with  the  presentation 
and  argument  of  its  case  to  the  jury  upon  the  question  of  fact,  that 
the  staylaths  were  not  used  nor  intended  to  be  used  for  scaffold- 
ing, and  therefore  the  plaintiff  was  guilty  of  negligence  in  attempt- 
ing, as  he  did,  to  use  one  of  them  K>r  that  puipose. 

And  in  this  connection  the  court  said  to  tne  jury :  "  This  case 
must  turn  upon  the  question.  Was  the  negligence  in  regard  to  the 
stay-lath  the  negligence  of  the  defendant  or  the  plaintiff  or  was 
the  injury  the  resmt  of  an  accident  for  which  neitner  party  is  to 
blame  ?  If  you  find  that  the  injury  sustained  by  the  plaintiff  was 
caused  by  the  negligence,  in  tms  respect,  of  the  defendant,  your 
'  verdict  should  be  for  the  plaintiff ;  but  if  you  find  that  such  in- 
jury was  caused  by  the  negligence  of  the  plaintiff,  or  that  it  was 
the  result  of  accident,  then  your  verdict  should  be  for  the  de- 
fendant." 

On  the  proposition  that  the  stays  were  not  used  nor  intended  to 
be  used  as  scaffolding,  the  case,  on  the  evidence,  was  clearly  agairst 
the  defendant,  and  a  verdict  for  the  plaintiff  on  that  issue  ought 
not  to  be  disturbed  by  the  court  But  it  appears  to  me  that  Qie 
question  of  whether  this  injury  was  the  result  of  accident,  is  not  so 
clear.  And  if  the  defence  had  been  made  to  the  jury  on  that 
ground,  the  verdict  might  have  been  different. 

But  in  the  consideration  of  the  question,  weight  must  be  given 
to  the  fact  that  the  defendant,  with  the  apparent  ability  to  show 
the  actual  condition  of  the  stay  at  the  time  of  the  fall,  failed  to  do 
so,  or  give  any  excuse  therefor.  And  then,  ought  the  court  to 
grant  a  new  trial  to  enable  the  defendant  to  submit  the  case  to 
another  jury  upon  the  proposition  that  the  injury  was  the  result 
of  acciaent,  notwithstanding  it  might  have  done  so  on  the 
former  trial  ?  It  may  be,  if  there  was  no  room  for  doubt  or  differ- 
ence of  opinion  on  this  question,  that  the  court  ought  to  grant  a 
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new  trial  upon  the  condition  that  the  defendant  pay  the  cost  of 
the  former  one,  in  which  it  was  fairly  cast  npon  the  case  as  then 
presented  by  it. 

But  it  does  not  appear  that  the  case  is  so  clearly  one  of  accident 
that  it  would  be  the  duty  of  the  court  to  instruct  the  jury  to  find 
a  verdict  for  the  defendant  on  that  ground. 

For,  if  possible,  it  is  highly  improbable  that  a  fir  pole  or  tree, 
at  least  four  inches  in  diameter,  broke  off  or  split  down  close  to 
the  cap  of  the  bent  simply  with  the  plaintiff's  weight,  unless  it  was 
originally  defective  or  haa  since  been  iniured  in  some  way ;  and  in 
either  case,  the  injury  might  be  the  result  of  accident,  or  the  negli- 
lence  of  the  plaintiff  or  defendant.  For  instance,  if  the  defective 
condition  of  the  stay  could  not  have  been  known  and  provided 
against  by  the  defendant,  by  the  exercise  of  ordinary  prudence 
and  diligence,  the  fall  of  the  plaintiff  therefrom  was  so  far  an  ac- 
cident, for  which  the  defendant  is  not  responsible.  But  if  the 
defendant  could  by  such  means  have  prevented  the  injury,  then  it 
is  liable  therefor.  And  if  the  defect  was  so  apparent  that  the 
plaintiff,  by  the  exercise  of  ordinary  prudence  and  diligence,  under 
the  circumstances,  ought  to  have  observed  it  and  not  gone  upon 
the  stay,  then  his  negligence  contributed  to  the  result,  and  the  de- 
fendant, however  negligent,  is  not  liable  to  him  for  tiie  injury. 

So  that  it  cannot  be  said  upon  the  evidence  that  this  is  a  clear 
case  of  accident.  The  most  tnat  can  be  said  is,  that  a  jury  might 
find  it  so,  but  probably  would  not.  -Ajid  upon  the  consideration 
of  the  defence  of  accident,  the  furflier  question  would  arise.  Ought 
not  the  defendant  to  have  provided  a  safer  and  better  kind  of  scaffold- 
ing than  it  did  ?  In  my  judgment,  there  ought  at  least  to  have  been  a 
timber  or  plank,  like  the  one  called  the  gang-plank,  laid  across 
from  bent  to  bent  in  each  of  the  three  spaces  oetween'  the  posts, 
instead  of  only  one,  and  those  few  round  poles  or  stays.  This 
would  have  given  only  four  feet  in  width  of  scaffold  to  twenty  feet 
in  width  of  operation. 

I  know  the  witnesses  said  that  this  bridge  was  scaffolded,  in  this 
respect,  in  the  same  way  that  the  other  bridges  were  that  were 
built  on  the  road.  But  that  does  not  settle  the  question,  by  any 
means,  of  what  is  sufficient  scaffolding.  And  in  as  simple  a  matter 
as  this,  the  court  and  jury  can  see  for  themselves  that  the  scaffold- 
ing in  this  case  was  insufficient  in  both  character  and  quantity. 

xhe  only  ground  upon  which  this  motion  can  be  allowed  was 
correctly  stated  on  the  argument  by  the  counsel  for  the  defendant. 
It  is  this :  The  motion  must  be  allowed,  if  upon  the  trial  the  court,  at 
the  request  of  the  defendant,  would  have  been  bound  to  instruct  the 
jury  to  find  for  it  for  the  reason  that  it  appeared  beyond  a  ques- 
tion, from  the  evidence,  that  the  injury  to  the  plaintiff  is  the  re- 
sult of  accident,  and  not  the  negligence  of  the  defendant.  But  in 
my  judgment  the  case  is  open  to  question  on  this  point,  and  the 

15  A.  &  £.  R  Cas.— 12 


178  JACKSON  V.  KANSAS  CITY,  ETC.,   R.   R.   CO. 

court  mnst  have  refused  the  instruction  and  submitted  the  ques- 
tion to  the  jury. 

The  defendant  having  chosen  to  put  the  case  to  the  jury  on  the 
ground  that  the  plaintin  was  guilty  of  negligence  in  attempting  to 
use  the  stay-lath  as  a  scafiold  under  any  circumstances,  and  it  not 
appearing  certain  that  a  different  result  would  follow  from  a  trial 
in  which  the  defence  would  rely  on  the  proposition  that  the  in- 
jury to  the  plaintiff  wbb>  the  result  of  accident,  the  motion  for  a 
new  trial  is  denied. 


Jackson 

V. 

Kansas  Cnr,  Lawrence  and  Southern  Kansas  B.  B.  Co.  . 

{Adffonee  Cmb,  Komm,    April  1,  1884.) 

Where  the  step  of  a  railroad  engine  is  slightly  defectiye,  and  the  conduc- 
tor of  the  train  has  full  knowledge  of  the  condition  of  such  step,  and  con- 
tinues to  use  it,  he  cannot  recover  damages  from  the  railroad  company  for 
injuries  claimed  to  have  resulted  from  the  defective  condition  of  the  step 
and  received  by  him  while  using  it. 

The  reversal  of  an  engine  in  switching  and  in  making  up  trains  is  not 
negligence  per  se,  and  negligence  is  never  presumed  without  proof;  but  in 
all  cases  must  be  proved. 

Ebbor  from  Sumner  Connty. 

Herrick  &  George,  McDonald  ife  Parker,  Isaac  G.  Beed  for 
plaintiff  in  error. 
J.  Wade  McDonald,  A.  A.  Hard  for  defendant  in  error. 

Valentine,  J. — This  was  an  action  bronrfit  by  "William  M. 
Jackson  agaiut  the  Kansas  City,  Lawrence  &  Southern  Kansas  R. 
R.  Co.,  to  recover  damages  for  injuries  received  by  him  while  in 
the  employment  of  the  railroad  company  as  a  conductor  of  one  of 
its  construction-trains.  The  plaintin  alleges  in  his  petition  below 
that  these  injuries  were  caused  by  the  negligence  of  the  railroad 
companv.  The  case  was  tried  before  the  court  and  a  jury,  and 
after  all  the  plaintiff's  evidence  was  introduced,  the  defendant 
demurred  thereto,  upon  the  ground  that  it  did  not  prove  any  canse 
of  action  in  favor  of  the  plaintiff  and  against  the  railroad  company. 
The  demurrer  was  sustained  by  the  court.  The  plaintiff  then 
moved  the  court  for  a  new  trial  upon  various  grounds,  which 
motion  was  overruled.  Afterward,  the  plaintiff  brought,  or  at- 
tempted to  bring  the  case  to  this  court  for  review. 

Now,  assuming  that  the  plaintiff  has  got  his  case  into  this  court, 
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and  assnming  that  the  plaintiff  exercised  proper  care  and  diligence 
on  his  part  to  avoid  the  injuries  of  which  he  now  complains ;  still, 
we  do  not  think  that  he  proved  any  negligence  on  the  part  of  the 
railroad  company,  and,  therefore,  and  for  this  reason,  if  for  no 
other,  we  think  the  conrt  below  did  not  err  in  its  various  rulings 
against  the  plaintiff.  We  think  it  is  unnecessary  to  comment  upon 
the  evidence  or  upon  the  facts  of  the  case  to  any  great  extent ;  out 
perhaps  it  would  not  be  out  of  place  to  state  some  of  the  principal 
facts.  The  plaintiff,  as  before  stated,  was  the  conductor  of  one  of 
the  construction-trains  operated  on  the  defendant's  railroad,  and 
he  received  the  injuries  of  which  he  now  complains  while  switch- 
ing the  engine  and  cars  for  the  purpose  of  making  up  the  train  for 
a  particular  occasion.  Just  prior  to  the  time  when  said  injuries 
were  received,  the  en^ne  was  on  the  main  track  of  the  railroad, 
without  any  cars  attached  thereto,  and  was  bein^  moved  backward, 
toward  the  plaintiff,  by  the  person  in  charge  thereof,  at  the  rate 
of  from  three  to  five  miles  an  hour,  and  the  plaintiff,  seeing  it 
coming,  moved  a  switch-track  and  locked  it,  and,  when  the  engine 
reached  the  point  where  he  stood,  he  caught  hold  of  the  hand-holds 
and  placed  his  right  foot  upon  the  step  of  the  engine  and  was  lift- 
ing his  left  foot  from  the  ground  to  place  it  on  the  step  of  the 
tender,  when  the  engine  was  reversed,  and,  in  consequence  of  such 
reversal,  his  foot  slipped  from  the  step  of  the  engine  and  fell  upon 
the  rail  of  the  railroad  track,  and  one  of  the  drive-wheels  of  the 
engine  passed  over  it  and  crushed  it  so  badly  that  a  part  of  the 
same  had  to  be  amputated.  It  is  claimed  that  the  step  ox  the  engine 
was  defective,  in  not  having  sufficient  guards  at  the  sides,  but  it 
would  seem  that  the  plaintiff  had  full  Knowledge  with  reference 
to  the  condition  of  the  step,  and  as  full  knowledge  as  any  other 
person;  hence,  he  cannot  claim  negligence  on  tne  part  of  the 
railroad  company  with  respect  to  the  step ;  for  if  the  step  was  not 
fit  for  use,  he  knew  it,  and  was  giiilty  of  contributory  negligence 
in  attempting  to  use  the  same  alter  having  full  knowledge  of  its 
fiupposed  defective  condition.  The  L.  S.  &  M.  S.  Ey.  Co.  v, 
McCormick,  74  Ind.  440 ;  s.  c,  5  Am.  &  Eng.  R.  R.  Cas.  474 ; 
Pittsburgh,  etc.,  R.  R.  Co.  v.  Sentmeyer,  92  ra.  St.  276 :  s.  c,  5 
Am.  &  Eng.  R.  R,  Cas.  508 ;  XJraback  v.  L.  S.  &  M.  S.  Ry.  Co., 
83  Ind.  191;  s.  c,  8  Am.  &  Eng.  R.  R.  Cas.,  98;  H.  &  T.  C. 
Ry.  Co.  V.  Meyers,  55  Tex.  110;  s.  c,  8  Am.  &  Eng.  R.  R. 
Cas.  114 ;  H.  &  T,  C.  Ry.  Co.  v.  Fowler,  56  Tex.  452 ;  s.  c,  8 
Am.  &  Eng.  R.  R.  Cas.  504 ;  De  Forest  v.  Jewett,  88  N.  Y.  264 ; 
8.  c,  8  Am.  &  Eng.  R.  R.  Cas.  495 ;  Devitt  v.  Pac.  R.  R.  Co.,  50 
Mo.  302 ;  Dillon  v,  U.  P.  R.  R.  Co.,  3  Dillon,  320, 324 ;  Richard- 
son V.  Cooper,  88  111.  271 :  M.  R.  &  L.  E.  R.  R.  Co.  v.  Barber, 
5  O.  St.  541,  559,  560;  Coates  v.  Burlington,  etc.,  R.  R.  Co., 
decided  bv  supreme  court  of  Iowa,  Dec,  13,  1883,  17  N.  W.  Rep. 
760 ;  2  Thompson  on  negligence,  1008 ;  note  to  case  of  Ballon  v. 
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The  Chicago,  etc.,  Ry.  Co.,  5  Am,  &  Eng.  R  R.  Gas.  480,  506 ; 
B.  c,  64  Wis.  257. 

The  step,  however,  was  not  really  defective,  but  was  simply  of 
a  different  pattern  from  those  often  used  on  railroad  engines ;  and 
the  plaintin  admits,  in  his  brief,  that  the  evidence  does  not  show 
such  a  defective  or  nnsafe  condition  of  the  step  as  to  preclnde  its 
nse,  and  he  also  admits  that,  except  for  the  reversal  of  the  engine, 
he  would  not  have  fallen  or  been  injured.  Besides,  there  was  no 
necessity^  for  the  plaintiff  to  use  the  step  at  the  time  he  did.  And 
we  certainly  think  that  no  negligence  can  be  imputed  to  the  rail- 
road company  on  account  of  the  use  of  said  step  by  the  plaintiff  at 
the  time  ne  used  it.  Probably  neither  the  plaintiff  nor  tne  railroad 
company  was  guilty  of  negligence  in  using  said  step. 

This  brings  us  to  the  question  whether  any  negligence  can  be 
imputed  to  the  railroad  company  because  of  the  reversal  of  said 
engine.  Now,  no  negligence  was  shown  with  respect  to  such 
reversal.  The  evidence  shows  that  engines  are  often  reversed  in 
switching  cars  and  in  making  up  trains ;  and  there  was  no  evidence 
introduced  tending  to  show  that  the  engine  in  the  present  case 
was  not  reversed  for  a  good  and  sufficient  reason ;  and  thei'e  was 
no  evidence  introduced  tending  to  show  that  the  person  in  charge 
of  the  engine  had  any  knowledge  that  the  plaintiff  was  on  the 
engine,  or  attempting  to  get  upon  the  same,  at  the  time  the  engine 
was  reversed.  We  suppose  it  will  be  admitted  that  the  reversal 
of  an  engine  is  not  negligence  per  se,  and  that  negligence  is  never 
resumed  without  proof,  but  in  all  cases  must  be  proved. 

Wq  would  also  refer  to  the  following  casee^  as  having  some 
application  to  this  case.  The  Mo.  Fac.  Ky.  Co.  v.  Haley,  25  Eas. 
35;  s.  c,  5  Am.  ife  Eng.  R.  R.  Cas.  594;  Williams  v.  The  A.  T.  ife 
S.  F.  R.  R.  Co.,  22  Kas.  117 ;  McQueen  v.  C.  B.  TJ.  F.  R.  R.  Co., 
30  Kas.  689,  692,  and  cases  there  cited ;  s.  c,  1  Facific  Reporter, 
139,  141. 

The  judgment  of  the  court  below  will  be  affirmed. 

Servants  using  Defective  Apparatus  wKh  Knowledge  of  Defect. — ^The  law 
is  well  settled  by  many  authorities  that  if  a  person  in  the  employ  of  a  rail- 
road company  discoyers  that  the  appliances  with  which  he  is  at  work  are 
unsafe  and  continues  notwithstanding  to  use  them  without  complaint^  he  is 
guilty  of  such  contributory  neffligence  as  will  preclude  recovery  for  an  injury 
occurring  in  consequence.  Chicago  R.  R.  Co.  v,  Munroe,  85  HI.  25 ;  Ladd  o. 
Bedford  R.  R.  Co.,  119  Mass.  412;  Georgia  R.  R  Co.  «.  Eenney,  58  Ga.  455; 
Ford  V.  Fitchburg  R.  R.  Co.,  110  Mass.  87;  Michigan  Central  R.  R  Co.  v. 
Austin,  40  Mich.  225 ;  Mehan  «.  B.  B.  &  N.  Y.  R  R  Co.,  78  N.  T.  585 ; 
Gibson  v.  Erie  R  R  Co.,  68  N.  T.  449;  Crutchfield  v.  Richmond,  etc.,  R  R 
Co.,  78  N.  C.  800;  Hamathy  c.  Northern,  etc.,  R  Co.,  46  Md.  280;  Ft.  Wayne 
&  C.  R.  R.  Co.  0.  Gildersleeve,  88  Mich.  188;  Eielly  v,  Beecher,  etc.,  Mining 
Co.,  8  Bawy.  500;  Hawley  «.  Northern  Central  R  Co.,  2  Am.  &  Eng.  R  R 
Cas.  248;  Green  &  Coates  St.  Pass.  Ry.  Co.  d.  Bresmer,  4  Am.  &  Eng.  R.  R. 
Cas.  647 :  Pittsburgh,  etc.,  R  Co.  «.  Sentmeyer,  5  Am.  &  Eng.  R.  R  Cas. 
508;  Rains  9.  St.  Louis,  etc.,   R  R  Co.,  5  Am.  &  Eng.  R  R  Cas.  610; 
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Houston  &  T.  C.  R.  Co.  v.  Myers,  8  Am.  A  Eng.  R.  R.  Cas.  114;  Louisville, 
etc.,  R.  R.  Co.  9.  Orr,  8  Am.  &  EDg.  R.  R.  Cas.  94;  Umback  «.  L.  S.  &  M. 
S.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  98;  Sweeney  v.  Central  P.  R.  Co.,  8  Am. 
&  Eng.  R.  R.  Cas.  151 ;  De  Forest  v.  Jewett,  8  Am.  &  Eng.  R.  R.  Cas.  495; 
Houston  &  T.  C.  R.  Co.  v.  Fowler,  8  Am.  &  Eng.  R.  R.  Cas.  504;  Mayes  «. 
Chicago,  etc.,  R.  Co.,  8  Am.  &  Eug.  R.  R.  Cas.  527;  Watson  «.  H.  &  T.  C. 
R.  R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas.  218. 


ElLEY,  Admx. 

CONNBOTIOUT  BlYEB  R.   E.  Co. 
(135  Ifas9aehtuetts  BeporU^  292.) 


An  action  cannot  be  maintained  against  a  railroad  corporation  for  personal 
injuries  occasioned  to  a  brakesman  in  its  employ  by  being  struck  by  a  bridee, 
while  on  a  moving  train,  and  resulting  in  his  death,  if  the  evidence  wholly 
fails  to  show  that  he  was  using  due  care,  or  that  his  death  was  not  instan- 
taneous. 

ToBT,  by  the  administratrix  of  the  estate  of  John  Riley,  for  per- 
sonal injuries  sustained  by  her  intestate  in  his  lifetime,  while  a 
brakeman  upon  a  freight  train  of  the  defendant  corporation.  The 
declaration  alleged  that  the  injuries  were  caused  by  the  intestate 
coming  in  contact  with  a  bridge,  which  he  was  required  to  pass 
while  m  the  discharge  of  his  duties,  and  which  was  negligently 
maintained  by  the  defendant.  Trial  in  the  Superior  Court,  before 
Rockwell,  J.,  who  reported  the  case  for  the  determination  of  this 
court,  in  substance  as  follows : 

The  plaintiff  offered  to  prove  that  the  accident  which  caused  the 
intestate's  death  occured  at  about  eleven  o'clock  in  the  morning  of 
July  29, 1881,  at  or  near  a  brid^  which  crossed  the  defendant's 
railroad  at  Bemardston,  and  that  he  died  the  same  day ;  that  he  had 
been  in  the  defendant's  employ  about  six  weeks  prior  to  the  time  of 
the  accident ;  that,  at  the  time  of  the  accident,  the  train  was  run- 
ning in  a  northerly  direction,  at  the  rate  of  fifteen  miles  an  hour ; 
that  the  intestate  was  on  the  train  in  the  regular  discharge  of  his 
duties ;  that  the  train  consisted  of  twelve  or  fifteen  cars,  the  first 
of  which,  next  to  the  tender  of  the  engine,  was  a  close  or  box  car, 
and  next  to  said  box  car  in  the  rear  was  a  platform  car  without 
sides ;  that  the  intestate  was  last  seen  alive  withm  about  a  quarter  of  a 
mile  southerly  of  said  bridge,  at  which  time  he  left  the  tender  of 
the  locomotive  and  got  upon  the  box  car  which  was  next  in  the 
rear  of  said  tender,  and  was  standing  on  the  box  car  in  the  regular 
discharge  of  his  duties ;  that  he  was  next  seen  dead  on  the  track, 
about  one  hundred  rods  on  the  northerly  side  of  the  bridge,  after 
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the  train  bad  passed  it,  and  when  f  onnd  the  body  was  so  mntilated 
that  it  eonld  be  recognized  only  by  the  clothing ;  that  there  was  no 
blood  on  the  track  within  about  sixty  rods  north  of  the  bridge,  but, 
for  the  distance  of  about  forty  roos  farther  to  the  north,  to  the 
place  where  the  body  was  found,  there  was  blood  on  the  track ;  that 
there  was  blood  on  the  trucks  of  the  platform  car;  that  after 
the  body  of  the  intestate  was  found,  his  watch  was  found  on  the 
platform  car,  and  his  watch-chain,  knife  aud  bunch  of  keys  were 
lound  scattered  on  the  track  from  sixty  to  one  hundred  rods  north 
of  the  bridge :  that  the  bridge  was  only  sixteen  feet  aboye  the  rails 
or  track  of  the  road;  that  the  defendant  was  legally  bound  to 
maintain  the  bridge ;  that  the  car  upon  which  the  deceased  was 
last  seen  standing  was  about  ten  feet  nine  inches  high^  and  so  high 
tiiat  his  person,  S.  standing,  would  coine  in  contact  with  the  bridge 
at  the  time  of  passing ;  and  that  there  were  no  warning  signal, 
guards,  or  "  telltales '"maintained  on  either  side  of  the  bridge  to 
warn  the  brakeman  of  approaching  danger. 

Upon  this  offer  of  eyidence,  the  plaintiff  contended  that  the  jury 
might  infer  due  care  and  diligence  on  the  part  of  the  intestate; 
that  the  defendant  was  guilty  of  gross  negligence,  which  caused  the 
injury ;  and  that  the  intestate  surviyed  the  accident. 

The  plaintiff  further  contended  that,  if  the  intestate  was  in  the 
exercise  of  due  care,  and  the  defendant  was  gailtjr  of  gross  negli- 
gence, and  thereby  caused  the  injury,  the  plaintiff  couid  recoyer, 
eyen  if  the  intestate  did  not  suryiye  the  injury. 

The  judge  ruled  that  the  action  could  not  be  maintained ;  and 
directea  the  jury  to  return  a  yerdict  for  the  defendant. 

If  the  rulings  were  correct,  the  yerdict  was  to  stand ;  otherwise, 
a  new  trial  to  oe  had. 

J.  B.  O'Donnell,  for  the  plaintiff. 

G.  Wells,  for  the  defendant 

By  the  Coijet. — ^This  case  cannot  be  distinguished  f ron  Corcoran 
V.  Boston  &  Albany  E.  R.,  133  Mass.  507 ;  s.  c,  12  Am.  ife  Eng. 
R.  R.  Cas.  226.  The  eyidence  offered  wholly  fails  to  show  that 
the  intestate  was  using  due  care,  or  that  his  death  was  not  instan* 
taneouB.  It  does  not  sustain  the  burden  of  proof  which  the  law 
places  upon  the  plaintiff. 

Judgment  on  the  yerdict. 

Low  Bridget. — As  to  injuries  to  seryants  strdck  by  low  bridges  whilo  upon 
moYing  trains  see  Wabash  R  Co.  «.  Elliot,  4  Am.  &  Eng.  K.  R.  Cas.  661 ; 
Pittsburgh  &  Conn.  R.  R.  Co. «.  Sentmeyer,  5  Am.  &  Eng.  R.  R.  Cas.  508 ; 
Rains  9.  St.  Louis,  Iron  Mt.  &  B.  R.  Co.,  5  Am.  &  Eng.  R  R.  Cas.  610; 
Wells  V,  Burlington,  C.  R  &  N.  R  Co.,  2  Am.  &  Eng.  R  R  Cas.  248. 


8SBVANT8 — KEGLIGENCS.  188 


LUEBEB 

Ohioaoo,  M.  and  St.  P.  Kt.  Co. 

ft 

(Advance  Case,  Wisamnn.    December  11,  1888.) 

To  fo  under  a  car,  standing  alone  on  a  side  track,  for  the  purpose  of 
lepainng  it,  is  not  a  dan^rous  service,  the  risks  of  which  the  employee 
taxes  upon  himself;  and,  in  the  absence  of  any  testimony  showing  that  a 
watchman  was  placed  to  protect  such  car,  while  the  railroad  company  admits, 
by  its  answer,  tnat  according  to  the  customs  and  regulations  of  the  company 
such  work  should  not  be  done  except  while  the  car  is  being  protectea  by 
watchmen,  or  other  suitable  means,  the  case  should  not  be  taken  from  the 
jury.  To  provide  against  injury  in  such  an  employment  is  clearly  the  duty 
of  the  company. 

Appeal  from  Circuit  Court,  Milwaukee  County. 
Charles  M.  Bice  for  appellant,  William  Laebke. 
John  W.  Cary  &  Burton  Hanson  for  respondent,  the  Chicago, 
M.  &  St  P.  By.  Co. 

Obton,  J. — ^The  plaintiflE  had  been  employed  by  the  company  to 
work  on  repairing  cars  on  two  tracks,  called  repair  tracks,  which 
were  kept  locked  except  when  a  car  had  been  repaired  on  one  of 
the  tracks  and  it  was  unlocked  and  the  car  run  out.  On  the  day 
of  the  accident,  while  the  plaintiff  was  at  work  on  the  regular 
repair  tracks,  he,  with  another,  was  ordered  by  the  foreman  to  go 
a  short  distance  upon  a  side  track,  to  repair  a  car  standing  there 
and  detached.  He  did  not  know  that  they  were  to  make  up  trains 
on  this  track,  and  apprehended  no  danger.  While  he  was  under 
the  car  making  the  necessary  repairs,  and  where  it  was  necessary 
for  him  to  be  for  Hiat  purpose,  an  advancing  train  of  cars  struck 
this  car  under  which  the  plaintiff  was  on  his  knees  to  repair,  and 
pushed  it  over  him  and  caused  his  injury.  These  are  briefly  the 
facts.  There  was  no  evidence  that  any  watchman  had  been  placed 
to  guard  this  car  so  being  repaired,  or  the  plaintiff  so  repairing  it, 
from  danger  from  approachmg  cars  on  that  side  track.  When  it 
is  considered  that  fliis  kind  of  service  upon  the  regular  repair 
tracks  was  amplv  protected  by  locking  up  the  tracks  (a  most  praise- 
worthy precaution  against  danger  from  the  neglij^ence  of  others), 
the  ad[mi6sion  in  the  answer  of  the  companv  to  this  action  is  candid 
and  praiseworthy.  The  answer  admits  "  tnat  while  cars  are  being 
repaired  upon  other  than  repair  tracks,  ordinary  prudence,  care, 
and  the  customs  and  regulations  of  the  company,  require  that  such 
work  should  not  be  done  except  while  the  car  is  being  protected 
by  watclmaten  or  other  suitaole  protection."    This  admission  of 
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the  answer  sufficiently  disposes  of  the  claim,  most  unworthily 
made  on  the  argument,  that  it  was  the  duty  of  the  repairer  him- 
self, who  is  compelled  to  go  under  the  cars  to  repair  them,  to  pro- 
vide his  own  watchmen  and  look  out  for  himself. 

Before  seeking  to  apply  the  well-known  principles  of  law  to  such 
a  case,-  it  may  be  well  to  dispose  of  the  position  assumed  by  the 
learned  counsel  of  the  respondent,  that  this  plaintiff  took  the 
chances  and  hazards  of  a  most  dangerous  service.  Is  this  so? 
When  a  car  is  standing  still  and  disconnected  from  any  power 
which  could  move  it,  and  in  a  place  where  there  was  not  tne  re- 
motest reasonable  suspicion  or  apprehension  that  it  would  be 
moved  or  at  all  disturbed,  where  is  the  danger?  There  would  be 
nearly  the  Bame  danger  in  degree,  and  the  same  in  principle,  if  a 
person  should  go  under  a  two-horse  wagon  in  a  farmer's  yard,  to 
repair  it,  without  any  apprehension  that  the  farmer  would  hitch  to 
it  while  he  was  so  under  it,  and  draw  it  over  him.  If  the  rule  is 
to  be  established  that  any  railway  service  is  dangerous,  because 
all  employees  are  careless  and  negligent  whose  duty  it  is  to  guard 
him  from  injury,  then  there  is  no  railway  service  which  is  not  dan- 
gerous, and  the  employee  takes  his  chances,  not  that  the  particular 
service  or  duty  is  dangerous  in  itself,  but  that  it  will  be  made  so 
by  the  habitual  negligence  of  everybody  who  might  be  able,  by 
his  negligence,  to  injure  him.  Under  tne  effect  of  such  a  role, 
even  travelers  and  passengers  take  the  chances  of  a  most  hazardous 
and  dangerous  method  of  travel,  and  cannot  complain  if  they  are 
injured  by  such  negligence  as  is  the  normal  characteristic  of  rail- 
way service. 

There  are  some  presumptions  upon  which  any  one  connected 
with  the  railway  service,  either  as  employee  or  passenger,  has  a 
right  to  rely.  They  are  (1),  that  the  company  has  provided  all 
necessary  and  proper  means  and  appliances  for  their  protection ; 
and  (2),  that  the  employees  themselves  will  do  their  duty  in  such 
responsible  service.  In  this  view,  the  business  of  repairing  this 
car  by  the  plaintiflE,  by  going  under  it,  which  was  necessary,  was 
not  (W^erous  service.  The  car  would  not  move  over  him,  unless 
moved  oy  some  other  force  applied  by  the  ^oss  negligence  of 
some  one  else.  The  car  standing  still  and  disconnected  was  not 
dangerous  any  more  than  any  other  inert  body,  and  it  was  perfectly 
safe  to  lie  down  under  its  wheels,  if  necessary,  as  it  could  do  no 
harm.  The  danger  of  this  service  consisted  in  the  outrageous  care- 
lessness of  somebody  else  in  the  management  of  the  trains  on  that 
track,  which  he  was  not  only  not  bound  to  presume,  but  he  had  no 
right  to  presume  or  expect.  No !  the  service  was  not  dangerous 
in  itself,  like  going  between  cars,  when  in  motion,  to  couple  or 
uncouple  them,  or  to  go  upon  cars  when  in  motion  to  set  the 
brakes,  or  other  similar  services,  concerning  which  it  has  been  held 
the  service  is  dangerous,  and  the  employee  takes  the  chances  and 
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hazards  thereof.  Here  the  company  admit  that  it  was  their  duty 
to  have  had  a  watchman  on  this  gromid  to  prevent  this  collision, 
or  at  least  to  have  done  what  they  reasonably  should  have  done  to 
prevent  it.  The  Circuit  Court  granted  a  non-suit  in  the  case  on 
the  testimony  in  behalf  of  the  plaintiff.  There  was  no  evidence 
whatever  that  the  company  had  provided  such  a  watchman.  K 
the  case  had  been  fully  tried,  the  company  might  have  proved 
that  Buch  an  admitted  and  reasonable  precaution  liad  been  taken. 
In  such  a  state  of  the  case,  what  is  the  presumption  of  the  law  as 
to  this  most  important  fact  ?  If  a  watchman  had  been  provided 
for  that  duty,  the  first  presumption  would  be  that  he  was  on  duty 
at  the  proper  place ;  and  if  so,  secondly,  that  he  discharged  that 
duty  to  prevent,  if  possible,  the  moving  of  the  cars  against  the  one 
under  which  the  plaintiff  was,  so  unconsciously  of  danger,  at  work, 
and  the  collision  would  not  have  occurred. 

The  conclusion  from  these  presumptions  is,  that  the  company 
did  not,  in  this  instance,  provide  a  watchman  or  any  other  precau- 
tion, which  they  admit  m  their  answer  it  was  their  duty  to  do. 
Besides,  negatively  at  least,  there  was  proof  that  no  watchman  was 
there.  The  company  sought  to  show,  on  cross-examination  of  the 
plaintiff,  that  the  person  who  was  working  with  him  under  the 
car,  or  some  one  who  did  not  arrive  on  the  ground  and  who  was  to 
assist  him  in  the  work,  was  the  watchman ;  but  this  is  not  only 
denied  by  the  plaintiff,  but  common  sense  would  indicate  that 
under  the  car  bemg  repaired  was  no  proper  place  for  a  watchman 
to  prevent  a  train  of  cars,  far  distant  on  the  track,  from  running 
against  the  one  under  which  he  was  at  work.  It  mav  be,  if  it  was  in 
proof  that  the  company  employed  a  watchman  at  this  place  who  was 
competent,  the  company  performed  its  full  duty.  To  this  extent, 
at  least,  they  admit  their  duty,  and  that  is  sufScient  for  this  case. 
This  question  is  more  one  of  fact  than  of  law  in  this  case,  because 
the  defendant  company  admit  the  law  as  claimed  on  behalf  of  the 
plaintiff.  But  the  authorities  are  abundant  that  the  company  owed 
the  absolute  duty  to  the  plaintiff,  situated  as  he  was,  in  the  common 
and  necessary  business  of  the  company,  to  have  had  a  competent 
watchman  to  guard  against  his  injury  from  moving  the  car  under 
which  he  was  at  work.  The  cases  of  Railway  v.  Lavalley,  36  Ohio 
St.  221,  5  Am.  &  Eng.  R.  R.  Cas.  549,  and  Vose  v.  Railway, 
2  Hurl.  &  N.  728,  are  nearly  parallel  and  closely  in  point,  and 
many  cases  in  this  court  are  in  principle  the  same.  See  "Wedge- 
wood  V.  Ry.  Co.,  41  Wis.  483 ;  Bessex  v.  Ry.  Co.,  45  Wis.  477 ; 
Smith  V.  Ry.  Co.,  42  Wis.  526.  Many  other  cases  might  be  cited 
to  show  that  the  duty  to  provide  a  watchman,  or  some  other 
proper  precautions,  against  the  injury  of  one  doing  such  service, 
was  clearly  that  of  Sie  company ;  but  this  duty,  as  said  several 
times  before,  is  admitted  in  the  answer.  It  is  not  perceived  how 
the  question  of  co-employees,  or  of  the  contributory  negligence  of 
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the  plaintiff,  «an  have  any  place.    The  case  should  have  gone  to  the 
jiuy,  and  the  evidence  upon  the  most  vital  issue  should  Jbave  been 

S resented ;  for  as  the  case  stood  when  the  non-suit  was  granted,  the 
ef endimt  was  clearly  in  fault  in  not  providing  a  watchman,  or  some 
other  proper  precaution,  to  guard  the  safety  of  the  plaintiff  when 
placed  oy  the  companv  where  he  could  not  look  out  for  himself. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
remanded  for  a  new  triaL 

Cassoday,  J.,  dissenting.  In  answer  to  a  Question  from  the 
bench,  counsel  for  the  plamtiff  frankly  admitted,  in  effect,  that  if 
there  was  any  negligence  on  the  part  of  the  defendant,  it  consisted 
in  the  fact  that  the  foreman  ordered  the  plaintiff  to  do  the  repair- 
ing in  question  at  the  place  of  the  injury,  without  providing  a 
watch,  or  knowing  that  tne  watchman  was  on  duty  to  guard  him 
during  the  time  of  such  repairing.  If  counsel  was  correct  in  that 
statement,  then  I  apprehend  the  court  would  be  agreed  that  there 
can  be  no  recovery ;  for  it  is  well  settled  by  this  court  that  such 
foreman  was  at  the  time  a  co-employee  with  the  plaintiff,  and  that 
the  latter  could  not  recover  for  any  injury  resulting  from  the  negli- 
gence of  the  foreman.  Brabbits  v.  Railway.  Co.,  38  Wis.  289  ;  How- 
land  V.  Eailway  Co.,  54  Wis.  226 ;  s.  c,  5  Am.  &  Eng.  B.  K.  Cas. 
6T8 ;  Hoth  v.  reters,  55  Wis.  405 ;  Dwyer  v.  Amer.  Exp.  Co.,  55 
Wis.  453 ;  s.  c^  8  Am.  &  Eng.  K.  B.  Cas.  159 ;  Schadewald  v.  Bail- 
wav  Co.,  55  Wis.  577 ;  Heine  v.  C.  &  N.  W.  By.,  17  N.  W.  Eep. 
420.  In  the  last  case  dted  a  strenuous  effort  was  made  to  induce 
this  court  to  recede  from  the  rule  thus  settled,  and  to  follow  what 
was  characterized  as  the  more  humane  and  reasonable  rule  adopted 
in  Ohio  and  some  other  States,  but  which  had  long  a^o  been  ex- 
pressly repudiated  in  this  State.  Moseley  v.  Chamberlam,  18  Wis. 
705.    The  effort,  however,  was  unavailing. 

The  case  of  By.  Co.  v.  Lavalley,  36  Ohio  St.  226 ;  s.  c,  5 
Am.  &  Eng.  B.  B.  Cas.  549,  cited  in  the  opinion  of  the  major- 
ity of  the  court,  puts  the  liability  of  the  company,  on  the 
ground  that  the  foreman  was  negligent  in  directing  the  plaintiff 
below  to  repair  the  car  without  either  keeping  watch  nimself 
or  requiring  some  of  his  other  men  to  keep  such  watch. 
That,  as  I  understand,  is  the  veir  doctrine  which  this  court  has 
expressly  refused  to  adopt ;  and,  m  so  far  as  it  may  have  received 
the  sanction  of  the  majority  opinion,  it  is,  as  it  seems  to  xne,  in 
direct  conflict  with  the  rule  settled  by  this  court,  as  above  indicated. 
Possibly  I  may  be  wrong,  but  I  cannot  escape  the  conviction  that 
if  the  injury  in  question  was  the  result  of  negligence  on  the  part 
of  any  one,  then  it  was  such  negligence,  as  was  suggested  by  the 
plaintiff's  counsel,  on  the  part  of  the  foreman ;  or,  if  «ot  him,  then 
the  man  who  had  been  working  with  the  plaintiff,  or  the  brakeman, 
or  the  gang-boss,  who  seems  to  have  had  the  immediate  charge  of 
the  repairing ;  for  there  is  no  evidence  that  any  other  person  con- 
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nected  with  the  compan  j  had  any  knowledge  or  inf  drmation  that 
any  sach  repairing  was  to  be  done  on  the  car  and  at  the  place  in 
question,  much  less  that  the  plaintiff  was  about  to  do,  or  in  the  act 
of  doin^,  such  repairing.  For  an  injury  resulting  from  the  negli- 
gence 01  any  of  uiose  persons,  it  seems  to  me,  the  plaintiff  is  not 
entitled  to  recover,  by  reason  of  the  role  settled  by  this  court,  as 
above  indicated.  Nor  am  I  able  to  find  anv  fact  or  circumstance 
in  the  case  which  brings  it  within  any  established  exception  to  that 
rule.  I  find  no  admission  in  the  answer  which,  taken  together,  as 
it  should  be,  can  in  anv  way  aid  the  plaintiff.  A  party  seeking  to 
recover  on  the  ground  of  negligence,  certainly  has  the  burden  of 
proving  it  A  specific  disclaimer  of  negligence  does  not,  as  it 
seems  to  me,  cast  upon  the  party  disclaiming  the  burden  of  prov- 
ing due  care  or  the  absence  of  negligence.  A  presumption  of 
negligence  should  not  be  indulged  from  an  injury  which  may  have 
been  the  result  of  a  mere  accident.  Kelley  v.  C,  M.  &  St.  r.  By. 
Co.,  53  Wis.  74 ;  s.  c,  5  Am.  &  Enff.  R  K.  Cas,  469.  Such  being 
the  recognized  roles  of  law,  I  am  unable  to  find  anything  in  the  case 
here  from  which  an  absolute  or  prima  fade  liability  may  be  pre- 
dicated, upon  the  mere  fact  that  the  plaintiff,  in  pursuance  of  an 
order  from  the  foreman,  and  immediate  direction  of  the  gang- 
boss,  went  under  a  car  standing  upon  an  unlocked  side  track, 
where  other  cars  were  liable  to  go,  and  did  go,  and  cause  the 
injury. 
Taylor,  J.    I  concur  in  the  above  opinion  of  Justice  Cassoday. 
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V. 

Waohtbb. 

{dO  Maryland  Bep<>rt8,  B\i5,) 

W.  employed  as  a  repairman  by  the  PennslYania  R.  R.  Oo.,  while  proceed- 
ing down  the  track  on  a  hand  car,  on  a  yery  fosgj  mominff  to  surface  up 
the  track,  was  run  into  by  an  extra  train  coming  m  an  opposite  direction,  at 
a  rapid  speed,  and  without  any  preyious  warning,  and  was  permanently 
injured  by  the  collision.  It  was  the  practice  of  the  company,  of  which  W. 
had  knowledge,  to  run  extra  trains  without  previous  notice.  In  an  action 
against  the  railroad  company  by  W.  to  recover  damages  for  the  injuries  he 
had  sustained,  it  was  ?iM : 

1st.  That  when  W.  entered  the  service  of  the  defendant  as  a  repairman  on 
its  road,  he  took  upon  himself  the  natural  and  ordinary  risks  belonging  to 
such  service. 

2nd.  That  if,  with  the  knowledge  that  the  defendant  in  the  management 
of  its  road,  was  in  the  habit  of  running  extra  trains  without  notice,  and  tlmt 
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it  was  his  duty  as  one  of  the  repairmen  to  be  always  on  the  look-out  for 
danger  from  that  source,  he  continued  to  remain  in  the  defendant's  service, 
he  must  be  considered  as  having  assumed  the  risk  to  which  he  was  thereby 
exposed,  and  havinff  been  injured  in  consequence  thereof,  he  could  not 
recover  damages  of  the  defendant. 

Where  through  the  fault  of  persons  in  charge  of  a  train,  the  head-light  is 
not  exposed  in  front  of  the  engine  in  fog^  weather,  as  expressly  required 
by  a  rule  of  the  railroad  company,  the  company  is  not  responsible  for  the 
negligence  of  such  Dersons,  unless  it  failed  to  exercise  proper  care  in  their 
selection,  or  retainea  them  in  its  service  with  knowledge  of  their  incom- 
petency. 

Appeal  from  the  Circuit  Court  for  Frederick  County. 
'  Tliis  suit  was  brought  to  recover  damages  for  personal  injuries 
sustained  by  the  appellee  by  being  run  into  by  an  engine  of  the 
appellant.  The  case  is  stated  in  the  opinion  of  the  court.  The 
jury  rendered  a  verdict  for  the  plaintiff,  for  $4416,  and  judgment 
was  entered  accordingly.     The  defendant  appealed. 

The  following  are  the  prayers  of  the  plaintiff,  referred  to  in  the 
opinion  of  the  court : 

2.  That  if,  under  the  pleadings  and  evidence,  the  jury  shall  find 
that  the  plaintiff,  at  the  time  of  the  injury  complained  of,  if  the 
jury  shall  find  such  injury,  was  in  the  employ  of  the  defendant, 
and  that  said  injury  was  occasioned  by  the  negligence  of  the 
defendant  in  failing  to  exercise  ordinary  care  and  prudence  for 
the  protection  of  the  plaintiff  and  its  other  employes,  in  providing 
reasonable  rules  and  regulations  for  the  government  of  its  agents 
and  employes  in  the  running  and  management  of  trains  and 
engines  passing  over  its  said  road,  to  give  notice  to  its  employes 
who  are  required,  in  the  discharge  of  their  duties,  to  be  on  and 
about  its  mlroad  track,  of  approaching  trains  or  engines,  and  that 
said  injury  was  the  direct  result  of  such  negligence  and  want  of 
ordinary  care  and  prudence  on  the  part  of  the  defendant,  and  did 
not  result  from  the  want  of  ordinary  care  and  prudence  on  the 
part  of  the  plaintiff,  directly  contributing  to  such  injury,  that  then 
the  plaintiff  is  entitled  to  recover. 

7.  That  defendant  is  liable  in  this  action,  if  the  jury  shall  find 
that  the  injury  was  caused  by  the  negligence  of  defendant's 
employes ;  if  the  jury  shall  find  that  defendant  could  have  made 
plamtiff's  labor  less  nazardous  and  more  safe,  had  its  rales  pre- 
scribed that  notice  of  all  special  or  extra  trains  or  engines  passing 
over  its  track,  should  be  sent  out  in  advance,  so  far  as  the  same 
was  practicable,  and  that  such  a  rule  would  have  prevented  the 
'  iniury  complained  of ;  provided,  that  the  jury  shall  find  such  a 
rule  was  required  by  a  reasonable  regard  for  the  safety  of  life  and 
limb  of  those  employed  in  its  service,  and  was  consistent  with  an 
efficient  working  of  its  road. 

James  McSherry  for  the  appellant. 

"Wm.  P.  Maulsby,  Jr.,  and  Milton  G.  Timer  for  the  appellee. 
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BoBTNSOK,  J. — We  do  not  see  on  what  pounds  this  action  can  be 
maintained.  The  appellee  was  at  the  time  of  the  accident,  and 
had  been  for  at  least  eighteen  months  prior  thereto,  in  the  employ- 
ment of  the  appellant.  On  the  morning  of  the  16th  of  October, 
1879,  after  having  performed  some  work  near  Woodsborough,  he, 
in  company  with  Eyler,  the  foreman  of  the  ffang,  and  other  repair- 
men who  worked  on  that  section  of  the  appellant's  road,  proceeded 
down  the  track  in  a  hand-car,  to  surface  up  the  ti*ack,  when  they 
were  run  into  by  an  extra  train,  coming  in  an  opposite  direction, 
which  threw  the  hand-car  from  the  trads,  and  thereby  injured  the 
appellee.  The  engine  approached  at  a  rapid  speed,  and  without 
any  previous  warning.  Tne  morning  was  very  foggy,  so  much  so 
that  one  could  hardly  see  the  engine  at  a  distance  oi  forty  yards. 

Rule  386,  in  the  book  of  rules  adopted  by  the  company,  pro- 
vides : 

'^  That  extra  trains  may  pass  over  the  road  at  any  time,  without 
previous  notice,  and  foremen  must  always  be  prepared  for  them." 

Eyler,  the  foreman,  who  was  examined  as  a  witness  for  the 
appellee,  says  he  was  supplied  with  the  book  of  rules  and  knew  of 
rule  386 ;  that  he  loanea  the  book  one  day  to  the  appellee ;  that 
witness  had,  from  time  to  time,  cautioned  men  to.  be  on  the  look- 
out for  extra  trains  passing  over  the  road  without  previous  notice. 

The  appellee,  himself  a  witness,  admits  he  had  seen  extra  trains 
pass  over  the  road  without  previous  notice  to  any  one ;  that  he 
Knew  it  was  his  du^  to  be  always  on  the  look-out  for  such  trains ; 
that  the  position  of  the  men  on  the  hand-car  at  the  time  of  the 
accident,  facing  up  and  down  the  road  in  opposite  directions,  was 
to  be  on  the  look-out  for  danger  in  either  direction,  and  that  extra 
trains,  running  without  previous  notice,  was  one  of  these  dangers. 

Upon  such  proof  as  tnis,  there  ought  not  to  be  any  difficulty  in 
regard  to  the  rules  of  law  by  which  the  rights  and  obligations  of 
the  parties  are  to  be  determined.  When  the  appellee  entered  the 
service  of  the  appellant  as  a  repairman  on  its  road,  he  took  upon 
himself  the  natural  and  ordinary  risks  belonging  to  such  service. 
And  further  than  this,  if  he  knew  the  appellant,  in  accordance 
with  the  rules  adopted  for  the  running  of  its  trains  and  in  the 
management  of  its  road,  was  in  the  habit  of  running  extra  trains 
without  notice,  and  that  it  was  his  duty,  as  one  of  the  repaiimen, 
to  be  always  on  the  look-out  for  danger  from  that  source,  and  with 
this  knowledge  continued  to  remain  in  the  appellant's  service,  he 
must  be  considered  as  having  assumed  the  risk  to  which  he  was 
thereby  exposed. 

Now  the  proof  shows  that  one  of  the  rules  adopted  by  the  ap- 
petisLnt  in  the  management  of  its  road,  provided  tnat  extra  trains 
"  may  pass  over  the  road  at  any  time  without  previous  notice." 
Whether  the  appellee  himself  had  read  this  rale,  or  whether  it 
had  been  read  to  nim  by  Eyler,  the  foreman,  is  not  material.    He 
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adinits  he  knew  it  was  the  practice  of  the  company  to  run  snch 
trains  without  previous  notice ;  that  it  was  his  autj  to  be  always 
on  the  look-out  for  danger  to  which  he  was  thereby  exposed ;  that 
with  this  knowledge  he  continued  to  remain  in  the  appellant's  ser- 
vice, and  that  the  position  of  the  men  on  the  hand-car  at  the  time 
of  the  accident  was  for  the  purpose  of  avoiding  danger  from  this 
and  other  sources. 

If  this  be  so,  it  cannot  be  said  that  the  mere  running  of  the  ex- 
tra train  without  pi*evious  notice  was  negligence  on  the  part  of  the 
company  entitling  the  appellee  to  recover. 

Tne  appellant,  it  is  true,  had  no  right  to  expose  the  appellee  to 
risks  not  ordinarily  incident  to  his  employment  as  a  repairman, 
and  which,  by  ordmary  care  on  its  part,  might  have  been  avoided. 
But  it  had  the  right  to  prescribe  rules  in  r^ard  to  the  manage- 
ment and  ruHning  of  extra  trains,  and  if  the  appellee  with  full 
knowledge  of  the  running  of  such  trains,  and  oi  the  danger  to 
which  he  was  thereby  exposed,  voluntarily  continued  to  remain  in 
the  appellant's  service,  he  has  no  right  to  say  a  better  and  safer 
rule  might  and  ought  to  have  been  adopted.  On  the  contrary  by 
thus  remaining  in  a  service  which  necessarily  exposed  him  to  haz- 
ardous risks,  from  causes  open  and  obvious,  the  dangerous  charac- 
ter of  which  he  knew,  or  nad  every  opportunity  of  knowing,  he 
must  be  considered  as  having  assumed  such  risks,  and  if  injured  in 
consequence  thereof,  he  must  abide  the  consequences,  so  far  as  any 
claim  upon  the  company  is  concerned.  Strieker's  Case,  51  Md. 
47;  Woodward's  Case,  41  Md.  298;  Wonder's  Case,  32  Md.  420; 
Woody  0.  Railway  Co.,  L.  K  2  Ex.  Div.  389. 

The  second  and  seventh  prayers  of  the  plaintiff  granted  by  the 
court,  were  therefore  clearly  erroneous.  These  instructions  are 
based  on  the  theory,  that  there  was  a  duty  or  obligation  resting  on 
the  appellant  requiring  previous  notice  to  be  given  to  the  appellee 
and  otner  employees  of  the  running  of  extra  trains,  provided  this 
could  be  done  consistently  with  the  efficient  working  of  its  road. 
Whatever  merit  there  may  be  in  the  proposition  of  law  thus  an- 
nounced, it  is  not  applicable  to  this  case,  in  which  the  appellee 
admits  he  continued  m  the  service  of  the  company  with  knowledge 
of  the  danger  to  which  he  was  exposed  by  the  running  of  such 
trains. 

What  other  acts  of  negligence  are  then  relied  on  in  support  of 
this  action  ?  There  was  negligence,  it  was  argued,  in  not  adopting 
rules,  requiring  the  whistle  to  be  sounded  at  Si  public  and  private 
crossings  at  grade.  Now  the  rule  of  the  company  in  this  respect, 
requires  the  engine  bell  to  be  rung  from  a  point  onenjuarter  of  a 
mile  from  every  road  crossing,  until  the  road  crossing  is  passed, 
and  ^^  the  whistle  to  be  sounded  at  all  road  crossing  at  grade,  where 
v.liistling  post  are  placed."  But  in  reply  to  this,  it  is  said  there 
:  :-j  no  \vliistling  posts  on  this  branch  of  the  road.     If  this  be  so,  it 
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was  knowD  to  the  appellee,  and  with  this  knowledge  he  remained 
in  the  appellant's  service,  without  complaint  on  his  paH  of  the 
danger  to  whidi  he  was  thereby  exposed. 

In  addition  to  this  rule,  the  appellant  also  required  in  running 
extra  trains,  that  the  whistle  should  be  sounded  frequently ;  and 
one  might  suppose  that  such  a  rule  as  this  would  anord  equal,  if 
not  greater,  security  to  repairmen  scattered  alone  the  road,  than  a 
rule  merely  requiring  the  whistle  to  be  sounded  at  the  crossings, 
and  which  is  intended  for  persons  travelling  across  the  road.  Be 
this  as  it  may,  we  rest  our  opinion  on  this  branch  of  the  case,  upon 
the  fact  that  the  appellee  continued  in  the  employment  of  the 
company,  knowing  tliat  there  were  no  whistling  posts  at  the  cross- 
ings, and  by  so  doing  he  assumed  the  risks  to  wnich  he  was  thus 
exposed,  and  must  be  presumed  to  have  acquiesced  in  the  rules 
adopted  by  the  appellant  in  the  management  of  its  road. 

Then  again,  it  was  argued  that  the  morning  was  very  foggy,  and 
the  head-light  was  not  exposed  in  front  of  the  engine.  This,  how- 
ever, was  the  fault  of  the  persons  in  ch£u*ge  of  the  train ;  for  the 
rules  of  the  company  expressly  require  thehead-light  to  be  exposed 
in  foggy  weather,  and  for  the  negligence  of  such  persons  the  com- 
pany is  not  responsible,  unless  it  failed  to  exercise  proper  care  in 
the  selection  oi  such  persons  or  retained  them  in  its  service,  with 
knowledge  of  their  incompetency.  There  is  no  evidence  to  show 
the  appellant  did  not  exercise  proper  care  in  the  selection  of  skil- 
ful persons  in  charge  of  the  engine,  and  the  court  below  so  in- 
srructed  the  jurv,  to  which  the  appellee  did  not  except.  .  We  must 
therefore  consider  it  a  concession  in  the  case. 

The  evidence  does  show,  however,  beyond  question,  that  the 
appellee  was  crippled  for  life,  while  faithfully  performing  his  duty 
in  the  service  ox  the  appellant,  and  we  have  been  studious,  if  it  be 
proper  so  to  speak  iuaicially,  to  find  some  evidence  upon  which 
the  question  of  negligence  could  be  submitted  to  the  jury.  But 
however  much  his  unfortunate  condition  may  appeal  to  the  charity 
and  humanity  of  his  employers,  we  have  not  been  able  to  find  any 
evidence,  upon  which  according  to  the  well  settled  rules  of  law, 
this  action  can  be  maintained.  We  are  compelled  therefore  to  re- 
verse the  judgment,  without  awarding  a  new  trial. 

Judgment  reversed,  without  awarding  a  new  trial. 

Risk  of  Employment. — Where  a  servant  of  a  railroad  company  has  knowl- 
edge of  the  maoDer  and  of  the  regulations  under  which  trains  are  run,  he  is 
taken  to  run  all  the  risks  of  his  employment  resulting  therefrom.  Wright 
«.  New  York  Central  R.  Co.,  25  N.  Y.  562;  Haskin  v.  New  York,  etc.,  R.  Co., 
66  N.  Y.  608. 

Generally  a  railroad  company  is  bound  as  to  its  servants  to  make  and  en- 
force reasonable  rules  and  regulations  for  the  running  of  its  trains  and  will 
be  held  liable  for  a  failure  so  to  do. — Chicago,  etc.,  R  Co.  v.  Taylor,  69  111. 
461 ;  Cooper  v.  Iowa  Central  R.  Co.,  44  Iowa,  184 ;  Pittsburgh,  Ft.  W.  &  C.  R. 
Co.  V.  Powers,  74  111.  841;  Chicago,  B.  &  Q.  R.  Co.  v.  McLallen,  24  111.  109; 
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Kansas  Pacific  R.  Co.  v.  Salmon,  14  Eans.  512;  Baltimore  d.  Ohio  R.  Co.  «. 
Woodward,  41  Md.  268;  Rose  «.  Boston  &  Albany  R.  Co.,  58  N.  Y.  217; 
Besel  «.  New  York  Central  &  H.  R.  R.  Co.,  70  N.  Y.  171 ;  Vose  v.  Lancashire  & 
Y.  R.  Co.,  2  Hurl.  &  N.  723;  Slater  v.  Jewett,  5  Am.  &  Eng.  R.  R.  Cas.  515; 
Lake  Shore,  etc.,  R.  Co.  v,  Lavalley,  5  Am.  &  Eng.  R  R.  Cas.  549;  Sheehan 
«.  New  York,  etc.,  R.  Co.,  12  Am.  &  Eng.  R  R.  Cas.  235. 


Wilson 

V. 

Dknvbb,  S.  p.  and  P,  E.  Co. 

(Advance  Case,  Cohrada,    Decmber  14,  1883.) 

Railroad  companies  are  bound  as  to  their  servants  to  keep  the  track  free 
from  such  obstructions  as  are  dangerous  to  life. 

Where  in  an  action  by  a  servant  against  a  railroad  company  to  recover 

damages  for  a  personal  injury,  the  same  is  alleged  to  have  been  caused  by  an 

I  obstruction  which  was  on  the  track  through  the  negligence  of  the  company, 

I  without  negligence  on  the  part  of  the  plaintiff,  such  allegations  consti- 

I  tute  prima  nicie  a  case  of  liability  on  the  part  of  the  ndlroad  company. 

i  Ebbor  to  District  Court  of  Arapahoe  county. 

Brown  &  Putnam  for  plaintiff  in  error. 
Orahood  &  Teller  for  defendants  in  error. 

Beok,  C.  J. — The  amended  complaint  in  this  case  was  held  in- 
sufficient, upon  demurrer,  in  the  (ustrict  court,  and  the  plaintiffs 
declining  to  amend  further,  judgment  was  given  for  the  defendant, 
the  said  raUroad  compauy.  The  complaint  charges  that  the  acci- 
dent which  is  the  ground  of  the  action  occurred  by  reason  of  the 
engine  on  defendant's  railroad  coming  in  contact  with  a  log  lying 
across  and  upon  the  track  of  said  rauroad  at  or  near  DeansDury 
station,  whereby  the  engine  was  thrown  from  the  track  into  the 
riyer  adjacent,  and  the  deceased  thereby  instantly  killed.  It  al- 
leges that  the  deceased  was  in  the  employ  of  the  railroad  company 
as  a  fireman  upon  said  engine,  but  at  the  time  of  the  accident,  by 
request  of  the  engineer,  he  was  running  the  engine,  and  was  doing 
so  with  due  care  and  skill ;  that  the  accident  occurred  while  the 
deceased  wa^  in  the  discharge  of  his  duty,  and  that  it  did  not  occur 
by  reason  of  any  want  of  skill  or  care  on  the  part  of  the  engineer 
in  charge  of  the  engine,  or  of  the  deceased,  but  on  account  of  the 
negligence  of  the  defendant,  alleging  in  this  connection  ^'  that  said 
log  was  on  and  across  said  track  by  reason  of  the  negligence  of  the 
defendant."  The  complaint  then  alleges  that  a  fire  had  been  rag- 
ing for  the  space  of  twenty-four  hours  immediately  preceding  the 
accident,  in  a  dense  growth  of  pine  timber  on  either  side  (S  the 
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track,  near  the  scene  of  the  accident ;  and  that  eeveral  hours  before 
the  accident  defendant  was  notified  of  the  fire ;  and  that  in  conse- 
qnence  thereof  trees  were  liable  to  fall  upon  and  obstruct  the  track ; 
but  that  the  defendant  neglected  to  take  any  precautions  to  give 
notice  of  danger,  or  to  remove  obstructions ;  and  that  the  accident 
occurred  in  consequence  of  said  negligence  of  the  defendant  and 
not  otherwise. 

It  is  not  alleged  specifically  that  the  log  got  upon  the  track  by 
reason  of  the  fixe,  and  in  this  particular  the  complaint  is  imperfect 
and  liable  to  criticism.  We  are  of  opinion,  however,  that  tnis  de- 
feet  was  not  properly  reached  by  the  demurrer.  A  demurrer  ad- 
mits all  facts  well  pleaded,  and  there  are  sufficient  facts  well  pleaded 
in  this  complaint  to  constitute  a  cause  of  action,  and  to  require  an 
answer  from  the  defendant.  The  allegations  of  the  employment 
of  the  deceased  by  the  defendant;  that  at  the  time  of  the  accident 
he  was  in  the  discharge  of  his  duty ;  that  the  accident  did  not  oc- 
cur by  reason  of  ne^Hgence  or  want  of  care  or  skill  on  part  of 
either  the  enpneer  m  charge  of  the  en^ne,  or  of  the  deceased ; 
but  that  it  did  occur  in  consequence  of  me  negligence  of  the  de- 
fendant in  failing  to  keep  its  track  free  from  oDstruction  at  the 
point  mentioned, — are  statements  of  facts  which  present  an  issue. 
Such  issue  cannot  be  met  by  a  demurrer ;  certainly  not  by  the  de- 
murrer filed  herein,  the  grounds  of  which  are  substantially  as  fol- 
lows: 

(1)  That  deceased  was  out  of  the  line  of  his  duty  as  fireman, 
without  the  knowledge  or  consent  of  the  defendant,  at  the  time  of 
the  accident. 

(2)  It  is  not  alleged  that  any  officer  or  agent  of  the  defendant, 
whose  duty  it  was  to  look  after  the  railroad  and  guard  against  ob- 
structions, was  notified  of  any  danger  from  falling  timber  at  the 
place  where  the  accident  occurred. 

(3)  The  complaint  shows  that  defendant  did  not  have  notice  of 
any  danger  likelv  to  arise  from  falling  timber. 

\4)  The  complaint  does  not  state  ^ts  sufficient  to  constitute  a 
cause  of  action. 

Courts  have  held,  where  negligence  has  been  alleged  in  general 
terms,  that  while  the  pleading  is  not  for  this  cause  obnoxious  to  a 
demurrer,  yet  if  the  plaintiff  possesses  more  specific  information, 
he  may  be  required  on  motion  to  make  his  complaint  more  definite 
and  certain.  JPilts  v.  Waldeck,  51  Wis.  569 ;  Hayden  v,  Anderson, 
17  Iowa,  162 ;  O.  &  M.  E.  Co.  v.  Callann,  73  Ind.  265 ;  Ey.  Co.  v. 
Lavalley.  36  Ohio  St.  225 ;  s.  c.  5  Am.  &.  Eng.  E.  E.  Cas.  549.  It  is 
a  duty  which  railroad  companies  owe  to  their  employees  to  keep  the 
tracks  of  their  railways  free  from  obstructions  fliat  would  endan- 
ger the  lives  of  the  latter.  This  duty  is  not  absolute,  but  has  its 
Bmitations,  which  are  clearly  stated  by  Mr.  Justice  Mbert  in  Colo- 
15  A.  A  K  R.  Cas.— 18 
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rado  Cent.  R.  Co.  v.  Ogden,  3  Col.  510.  The  learned  jndge  says : 
^^  The  company  must  use  all  reasonable  precautions  and  care  to 
secure  the  safety  of  its  employees  by  keeping  the  roadway  in  re- 
pair. It  cannot  through  want  of  watchfulness  expose  them  to 
unreasonable  risks  in  this  respect  and  escape  liability,  but  the  duty 
imposed  is  that  of  ordinary  care.  This  ordinary  care  must  be 
measured  by  the  danger  of  the  service  and  proportioned  to  it. 
Considering  the  dangerous  force  which  a  railway  company  puts  in 
motion,  the  term  *  ordinary  care  towards  its  employees '  imposes 
without  doubt  a  high  degree  of  diligence  in  keeping  the  road  and 
all  its  appliances  in  perfect  repair,  but  it  neither  warrants  nor  in- 
sures against  defects." 

WhUe  the  mere  fact  that  an  injuir  to  an  employee  was 
occasioned  by  an  obstruction  of  the  track,  does  not  m^e  out  a 
prima  facie  case  of  liability  against  the  railroad  company,  yet, 
when,  as  in  the  present  instance,  it  is  further  alleged  that  the  ob- 
struction was  upon  the  track  by  reason  of  the  negligence  of  the 
company,  and  tnat  the  employee  was  in  discharge  of  nis  duty,  and 
exercising  due  care  and  skiU,  at  the  time  the  injury  was  received, 
such  allegations  do  constitute,  prima  facie,  a  case  of  liability  against 
the  railroad  company.  The  late  Chief  Justice  Breese,  in  comment- 
ing upon  the  liabilities  of  railroad  comp^es  to  their  employees, 
upon  a  review  of  authorities,  said :  "  The  result  of  which  rulings  is 
not  to  hold  those  companies  as  insurers  that  their  road  and  appur- 
tenances and  instrumentalites  are  safe  and  in  good  condition,  but 
that  they  must  do  all  that  human  care  and  vigimnce  and  foresight 
can  reasonably  do,  consistent  with  the  modes  of  conveyance  and 
the  practical  operation  of  the  road,  to  put  them  in  that  condition 
and  to  keep  them  so.  .  .  .  On  the  other  hand,  they  are  not  answer- 
able for  latent  defects  in  material  employed  in  the  construction  of 
their  machinery  which  tiie  usual  and  weU-recognized  tests  of 
science  and  art  afford  for  the  purpose,  but  fail  to  detect ;  nor  are 
they  liable  for  accidents  occurring  by  which  injury  ensues,  when 
skill  and  experience  are  not  able  to  foresee  and  avoid  them.  T.  P. 
&  W.  Ey.  Co.  V.  Conroy,  68  lU.  567,  568." 

One  of  the  principal  objections  urged  in  this  court  to  the  com- 
plaint is  that  the  charge  of  negligence  made  against  the  railwav 
company  is  not  sufficient  to  admit  proof  of  facts  fixing  the  liabil- 
itv  of  the  defendant,  for  the  reason  that  it  is  not  alleged  that  notice 
of  the  danger  to  be  apprehended  was  given  to  the  person  or  officer 
whose  duty  it  was  to  oversee  and  provide  against  obstructions. 
This  position  is  not  maintainable.  The  charge  of  negligence  is 
made  directly  against  the  defendant,  and  the  effect  of  me  demur- 
rer is  to  admit  mat  the  obstruction  which  caused  the  death  of  the 
deceased  was  upon  the  track  by  reason  of  the  defendant's  negli- 
gence. 
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In  Hildebrand  v.  Toledo,  etc,  Ry.  Co.,  47  Ind.  406,  the  court 
says :  ^^  The  cotuiBel  on  both  sides  have  filed  lon^,  able,  and  search- 
ing briefs.  The  brief  on  behalf  of  the  appellee  is  chiefly  confined 
to  the  question  of  the  liability  of  the  company  for  the  negligence 
of  its  servants,  by  which  a  conaervant  was  injured  or  killed ;  but  we 
think  this  is  not  the  case  made  by  the  first  and  third  paragraphs  of 
the  complamt,  as  they  directly  charge  negligence  against  the  de- 
fendant itself.  This  is  admitted  by  the  demurrer ;  and  we  think 
that  no  authority  can  be  found  where  negligence  has  been  direcfly 
charged  against  the  defendant,  that  a  demurrer  for  want  of  suffi- 
cient facts  has  been  sustained.  How  this  charge  may  be  avoided 
by  an  answer,  on  the  evidence,  is  not  before  us,  but  only  as  to 
whether  these  paragraphs  of  the  complaint,  all  allegations  therein 
being  admitted  by  the  demurrer,  required  an  answer.  We  hold 
that  these  paragraphs  of  the  complaint  required  an  answer." 

In  2  Thomp.  Neg.  1246,  it  is  said  that  negligence  on  tibe  part  of 
the  defendant  is  the  gist  of  the  action,  and  must  be  charged  in  the 
plaintiffs  petition,  but  that  an  allegation  specifying  the  act  consti- 
tuting the  injurv,  and  alleging  that  it  was  negligently  and  careless- 
ly done,  is  sufficient.  See,  also,  pages  1248  and  1254,  id.,  and 
Grinde  v.  M.  &  St.  P.  R.  Co.,  42  Iowa,  376. 

It  is  clear  from  the  principles  announced  and  authorities  cited 
that  the  following  further  objections  to  the  complaint,  made  by 
counsel  for  defendant  in  error,  are  not  available  under  this  demur- 
rer, viz. :  That  sufficient  time  had  not  elapsed  after  notice  of  the 
fire  for  defendant  to  have  provided  a  guard  at  that  place,  either  to 

five  notice  of  danger  or  remove  obstruction ;  that  it  does  not  show 
ow  long  such  obstruction  had  been  on  the  track ;  or  that  defend- 
ant knew  or  ought  to  have  known  that  it  was  on  the  track ;  that  it 
does  not  allege  when  such  notice  was  had  upon  the  defendant,  nor 
upon  what  officer  or  agent  of  the  company,  nor  how  the  tree  got 
upon  the  track. 

Chief  Justice  Breese  in  T.  P.  &  W.  Ry.  Co.  v.  Conroy,  68  HI. 
569,  in  speaking  of  the  strong  obligation  resting  on  railroad  com- 
panies to  use  all  reasonable  means  to  ac<juire  knowledge  of  the  con- 
dition of  their  roads,  says :  "  The  law  will  not  allow  tnem  to  be  out 
of  repair  an  hour  longer  than  the  highest  degree  of  diligence  re- 
quires ;  and  further,  it  is  their  duty  to  keep  a  sufficient  force  at 
command,  and  of  capacity  sufficient  to  discover  defects  and  apply 
the  remedy.  Neglecting  to  keep  it  in  the  best  condition,  if  injury 
occur  therebv,  the  companies  will  be  liable,  and  they  ought  to  be 
so  liable.  Trom  this  responsibility  they  cannot  be  relieved,  except 
by  showing  that  the  defect  was  one  which  could  not  be  discovered 
or  remedied  by  any  reasonable  skill  or  foresight." 

Such  is  the  state  of  the  law  upon  pleadings  of  this  character,  and 
we  must  hold  that,  as  against  tne  demurrer  filed,  the  complamt  is 
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sufficient    The  defendant  may  have  a  perfect  defense  to  the  action, 
but  if  so,  the  parts  constituting  such  defense  must  be  pleaded* 
The  judgment  is  reversed,  and  the  cause  remanded. 

Obstructions. — ^A  railroad  company  is  usually  bound  as  to  its  servants 
to  exercise  care  to  keep  the  track  free  from  all  obstructions  danger- 
ous in  their  nature.  Illinois  Central  R.  Co.  «.  Welch,  52  HI.  183 ;  Chicago, 
B.  &  Q.  R.  Co.  V.  Gregory,  68  III.  272;  Chicago  &  L  R  Co,  v,  Russell,  91 
III.  298;  Fifield  v.  Northern  R  Co.,  42  N.  H.  225;  Dorsey  «.  Phillips  &  C. 
Const  Co.,  42  Wise.  688. 

See  Central  R  Co.  v.  Mitchell,  1  Am.  &  Eng.  R.  R  Cas.  145;  Gates  «. 
Southern  Minn.  R.  Co.,  2  Am.  &  Eng.  R.  R  Cas.  287 ;  Lockwood  v.  Chicago 
&  N.  W.  R  Co.,  6  Am.  &  Eng.  R  R  Cas.  157;  Batteson  v  Chicago,  etc.,  R. 
Co.  8  Am.  &  Eng.  R.  R.  Cas.  128;  Houston  &  T.  C.  R.  Co.  v.  Powers,  8  Am. 
&  Eng.  R  R.  Cas.  504;  Durkin  v.  Sharp,  8  Am.  &  Eng.  R  R  Cas.  620. 

But  as  to  the  effect  of  a  servant^s  knowledge  of  the  existence  of  an  ob- 
struction see  Loyejoy  «.  Boston  &  L.  R  Co.,  125  Mass.  79;  Gibson  «.  Erie 
R  Co.,  63  N,  Y.  449. 


Maoein 

V. 

Boston  and  Albany  R.  B. 

(185  Mauachusetts  lUp&rUy  201.) 

If  a  railroad  corporation  is  bound  to  use  reasonable  care  in  furnishing  its 
employees  with  suitable  cars,  on  which  they  are  employed,  this  rule  does  not 
apply  to  a  car  received  from  another  corporation,  wnile  in  transit  to  its  place 
of  destination ;  but  the  only  duty  it  owes  its  employees  in  such  a  case  is  that 
of  providing  suitable  and  competent  inspectors. 

An  inspector  of  a  railroad  car  and  a  brakeman  employed  on  the  car  are 
fellow  servants;  and  the  latter  cannot  maintain  an  action  against  their  com- 
mon employer  for  an  injury  resulting  from  a  failure  of  the  former  to  perform 
his  duty. 

Tort,  for  personal  injuries  received  by  a  brakeman,  while  in  the 
defendant's  employ. 

At  the  trial  in  the  Superior  Court,  before  Eockwell,  J.,  the 
plaintifPs  evidence  tended  to  show  that  on  May  19, 1881,  he  was 
the  rear  brakeman  on  a  train  of  freight  cars  which  was  at  Brook- 
line,  about  two  miles  from  the  fi*eignt  yard  of  the  defendant  at 
Boston;  that  it  was  the  plaintiffs  duty  to  shackle  certain  cars, 
standing  on  a  side  track,  to  the  train ;  tuat  he  did  this,  and  then 
walked  towards  the  rear  of  the  train,  and,  after  the  train  stai'ted, 
attempted  to  get  on  the  rear  car  by  means  of  a  ladder  at  its  for- 
ward end ;  that,  before  taking  hold  of  the  ladder,  he  noticed  that 
the  lower  round  was  gone ;  wat  he  then  took  hold  of  the  round 
next  above,  and  attempted  to  draw  himself  up,  but  before  he  got 
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hold  of  another  round  with  his  other  hand,  the  round  he  had  hold 
of  gave  way,  and  he  was  thrown  to  the  track  and  received  the  in- 
juries complained  of ;  that  the  ladder  was  made  of  separate  irons, 
the  ends  oi  which  were  screwed  to  the  car,  and  the  part  between 
projected  from  the  face  of  the  car,  so  that  it  could  be  grasped  by 
the  hand,  or  afford  a  resting-place  for  the  foot ;  that  the  plaintiff 
at  the  time  of  the  accident  was  properly  ascending  tlie  ladder  in 
the  discharge  of  his  duty ;  that,  after  the  accident,  the  place  where 
the  iron  had  been  was  examined,  and  it  was  found  that  the  screw 
was  gone,  the  screw-hole  was  twice  as  lar^e  as  it  should  be,  and  the 
wood  was  decayed.  Two  witneBses  testified  that  the  car  looked 
like  an  old  car,  and  one  of  them  that  it  had  the  appearance  of  a 
very  old  car. 

There  was  no  evidence,  nor  did  the  plaintiff  contend,  thi^t  the 
car  was  not  originally  constructed  of  proper  materials.  It  went  to 
Brookline  from  Boston,  over  a  branch  of  the  defendant's  road, 
loaded  with  flour,  and  was  empty  at  the  time  of  the  accident,  and 
was  about  to  be  drawn  bacK  to  Boston  under  the  defendant's 
management. 

The  plaintiff  testified  that  he  was  aware,  while  in  the  employ  of 
the  defendant,  that  many  freight  cars  came  upon  the  road  which 
were  not  owned  by  the  defendant,  and  that,  in  the  ordinary  course 
of  business,  many  such  foreign  cars  were  drawn  over  the  road  as 
part  of  the  defendant's  freight  trains. 

The  defendant  put  in  evidence  tending  to  show  the  following 
facts :  The  car  in  question  was  not  owned  by  the  defendant,  but 
by  the  Merchants'  Despatch  Transportation  Company,  a  stock 
company  or  association  owning  a  large  number  of  freight  cars, 
which  go  into  all  parts  of  the  country.  It  came  upon  the  defend- 
ant's road  at  East  Albany  (otherwise  called  Greenbush),  New 
York,  from  the  West,  and  left  there  for  Boston  on  May  10,  1881, 
and  left  Boston  for  Brookline  on  May  13th.  Throughout  the 
month  of  May,  1881,  as  well  as  before  and  since,  the  defendant 
had  a  sufficient  force  of  competent  and  suitable  inspectors  and 
repairers  at  East  Albany,  whose  duty  it  was  to  inspect  every  freight 
car  which  arrived  there  from  the  West,  and  to  cause  every  defec- 
tive car  to  be  repaired  before  it  left  the  station  to  go  eastward. 
These  inspector^  were  on  duty  when  the  car  in  question  reached 
East  Albany,  and  while  it  remained  there.  A  like  force  of  inspec- 
tors was,  during  that  month,  as  well  as  before  and  since,  maintained 
by  the  defendant,  and  each  of  the  following  stations  on  its  road, 
namely,  Pittsfield,  Springfield,  Worcester,  and  Boston ;  and  their 
duty  was  to  inspect  every  car  which  arrived  at  their  respective 
station,  and  see  that  every  defective  car  was  repaired  before  it  left 
the  station ;  at  each  of  the  places  and  stations  above  named,  abun- 
dant and  suitable  materials  and  means  for  making  repairs  on  cars 
were  provided.     All  these  inspectors  and  repairera  were  on  duty, 
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under  tne  Bupervision  of  oompetont  and  snitable  formen,  hired  for 
the  purpose,  when  the  car  arrived  and  remained  at  each  of  the 
Btations  named,  and  when  it  left  such  station.  These  employees 
of  the  defendant  were  selected  for  the  work  on  account  of  their 
proved  fitness  for  it;  and,  if  they  all  did  their  duty,  no  car -passed 
either  station  without  proper  inspection,  nor  without  first  receiving 
all  the  repairs  which  such  inspection  showed  that  it  needed. 

It  was  shown  that  from  two  hundred  to  five  hundred  cars 
passed  Albany  going  eastward  on  the  defendant's  road  daily,  and 
on  one  day  there  were  seven  hundred  and  fifty. 

The  car  was  repaired  at  Boston  the  day  after  the  accident ;  and 
the  man  who  repaired  it  testified  that  all  it  needed  was  the  putting 
on  of  one  iron  and  the  tightening  of  one  or  two  screws.  He  did 
not  remember  whether  the  iron  was  fastened  by  him  in  the  place 
whence  it  had  pulled  out,  or  was  moved  to  a  new  place.  He  testi- 
fied that  the  ends  of  the  iron,  through  a  hole  in  the  middle  of 
which  the  screw — b,  half-inch  screw — ^passed,  were  as  large  as  a 
half-dollar.  He  added,  ^^  It  is  my  impression  that  the  hole  was 
not  solid." 

The  defendant's  business  has  been  for  years  such  as  to  require 
that  the  defendant  should  draw  over  its  road  large  numbers  of 
cars  owned  by  others,  and  coming  from  all  parts  of  the  West ;  and 
more  than  half  the  freight  cars  drawn  over  its  road,  while  the 
plaintiff  was  employed  by  it,  were  such  f  orei^  cars,  it  being  neces- 
sary in  the  through  business,  as  it  is  called,  uiat  merchandise  from 
the  Western  States  should  be  carried  from  its  starting-point  to  its 
destination  without  chan^  of  cars. 

The  defendant  asked  £e  judge  to  order  a  verdict  for  the  defen- 
dant, because  there  was  no  evidence  of  negligence  on  the  part  of 
the  defendant,  and  because  the  negligence,  it  an^,  was  that  of  a 
fellow  servant  or  servants  of  the  plaintiff.  The  judge  refused  so 
to  rule. 

The  defendant  then  asked  the  judge  to  instruct  the  jury  as  fol- 
lows: 

'^  1.  If  the  defendant  provided  a  suitable  number  of  competent 
persons  to  inspect  all  cars  which  arrived  at  Albany,  Pittsfield, 
Springfield,  Worcester  and  Boston,  and  they  were  so  employed 
from  the  time  when  this  car  was  received  at  Albany  till  it  left 
Boston  for  Brookline,  and  if  suitable  provisions  were  made  at 
these  places  for  repairs,  the  defect  in  the  cars  was  not  the  result  of 
negligence  on  the  part  of  the  defendant,  and  the  verdict  must  be 
for  the  defendant  2.  If  the  defendant  provided  a  suitable  num- 
ber of  competent  persons  to  inspect  all  cars  which  arrived  at 
Boston,  and  to  make  needed  repaire,  and  they  were  so  employed 
at  the  time  of  the  arrival  of  this  car,  the  defect  in  the  car  aid  not 
result  from  negligence  of  the  defendant,  and  the  plaintiff  cannot 
recover.    3.  If  the  defendant  made  suitable  provision  for  the  in-^ 
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spection  and  repair  of  cars,  and  the  accident  was  owing  to  a  defect 
which  existed  by  reason  of  the  negligence  of  these  inspectors,  or 
any  of  them,  the  defendant  is  not  liable.  4.  If  the  only  negligence 
was  on  the  part  of  the  inspectors  employed  by  the  defendant,  and 
the  defendant  had  used  reasonable  and  due  care  in  the  appointment 
of  these  inspectors  in  suitable  numbers,  the  plaintiff  cannot  re- 
cover." 

The  judge  declined  to  give  any  of  the  instructions  asked  for, 
and  instructed  the  jury  on  these  points  as  follows : 

"It  was  the  duty  of  the  defendant  corporation  to  take  care  of 
the  car  as  if  it  had  been  its  own.  Was  the  defendant  negligent, 
or  was  it  in  the  exercise  of  due  care,  in  regard  to  this  car  i  It  the 
defendant  took  reasonable  care  in  receiving  this  car  into  its  use ; 
if  it  employed  suitable  inspector,  and  sufficient  in  number  and  in 
skill ;  if  the  car  was  thoroughly  inspected ;  if  those  inspectors  had 
it  in  their  power  to  call  m  the  aid  of  suitable  repairers,  with 

S roper  materials  and  means  of  repair ;  if,  whenever  there  was  a 
efect,  that  defect  was  repaired  and  removed ;  if  there  was  no 
negligence  on  the  part  of  the  inspectors,  no  want  of  skill,  and 
every  duty  was  fully  and  faithfully  done, — ^tlien  the  corporation 
can  contend  that  it  had  used  all  the  means  of  safety  in  regard  to 
this  car*  which  the  law  requires  it  to  do.    If  you  iind  that  the 

Slaintiff  was  in  the  exercise  of  due  care,  he  may  recover  if  the 
efendant  was  negligent.  If  yon  are  satisfied  that  the  defendant 
did  use  reasonable  care  throughout,  in  regard  to  this  car, — in  using 
it  on  its  road,  in  providing  competent  and  faithful  inspectors  and 
skilled  repairera,  always  ready  to  make  repairs,  and  provided 
always  with  suitable  materials  for  those  repairs  whenever  needed, 
and  that  these  employees  had  done  their  duty, — the  jury  are  au- 
thorized to  find  for  the  defendant." 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of  $7000 ; 
and  the  defendant  alleged  exceptions  to  the  refusals  to  rule  and  to 
the  instructions  given,  so  far  as  they  were  inconsistent  with  the 
instructions  asked  for. 

A.  L.  Soule,  for  the  defendant,  cited  Smith  v.  Potter,  46  Mich. 
258 ;  Columbus  &  Xenia  E.  E.  v.  Webb,  12  Ohio  St.  475. 

S.  B.  Allen,  (W.  B.  Allen  with  him,)  for  the  plaintiff,  cited 
Schopman  v.  Boston  &  Worcester  E.  E.,  9  Cush.  24 ;  Fletcher  v. 
Boston  &  Maine  E.  E.,  1  Allen,  9  ;  Jones  v.  New  York  Central  & 
Hudson  Eiver  E.  E.,  28  Hun.  364,  and  92  N.  Y.  628  ;  Kii^  v. 
Ohio  E.  R,  8  Am.  &  Eng.  E.  E.  Cas.  119. 

Allen,  C.  J. — ^Even  if  the  car  in  question  is  treated  as  a  cat  of 
the  defendant,  furnished  by  it  for  its  local  business  between  Bos- 
ton and  Brookline,  the  instructions  given  to  the  jury  seem  to  us  to 
hold  the  defendant  to  a  higher  degree  of  responsibility  than  the 
law  imposes  upon  it.    The  words,  "  if,  whenever  there  was  a  defect, 
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that  defect  was  repaired  and  removed,''  when  taken  in  the  eonneo- 
tion  in  which  they  occor,  yirtoaDj  required  the  defendant  to  war- 
rant the  perfect  condition  of  the  car.  This  is  in  excess  of  the 
rule,  as  recently  declared  in  Holden  v.  Fitchbni^  K.  B,.,  129  Mass. 
268,  Am.  &  Eng.  E.  K.  Cas.  94,  where  the  duty  of  a  master,  in 
respect  to  those  thin^  which  he  is  bonnd  to  fornish  and  keep  in 
good  condition,  is  held  to  be  that  of  using  reasonable  care. 

In  the  present  case,  howerer,  it  appears  that  the  car  was  not 
owned  by  the  defendant,  but  came  from  the  West,  and  was  received 
upon  the  defendant's  road  at  its  western  terminus  at  Greenbush, 
and  was  drawn  to  Boston,  and  thence  to  Brookline ;  and  it  is  con- 
tended by  the  defendant,  as  the  true  construction  of  the  bill  of  ex- 
ceptions, that  the  destination  of  the  car  when  received  was  Brook- 
line,  and  that  the  defendant  did  not  use  it  in  the  local  business  of 
the  corporation,  but  merely  drew  it  to  its  original  destination,  and 
unloaded  it,  and  was  about  to  draw  it  back  to  Boston,  to  be  in 
readiness  for  its  return  to  the  West.  These  latter  facts  are  not 
stated  in  express  terms,  but,  if  true,  (although  perhaps  the  mere 
ownership  is  not  material,)  a  car  or  so  received,  while  in  transit  to 
its  destination,  and  until  ready  for  such  inspection  as  would  be 
suitable  and  necessary  in  preparation  for  its  return,  would  not  come 
within  the  rule  applicable  to  machinery  and  appliances  furnished 
by  the  defendant.  According  to  the  course  of  business,  well  known 
to  the  plaintiff,  and  notorious,  the  defendant  was  in  the  habit  of 
receiving  many  such  cars  dailv,  and  drawing  them  over  its  road  as 
a  part  oi  its  freight  trains.  Even  in  the  absence  of  any  statute,  or 
special  contract,  regulating  the  terms  of  receiving  and  drawing 
such  cars,  the  defendant  was  boxmd,  as  a  common  carrier,  to  re- 
ceive and  draw  them.  Vermont  &  Massachusetts  B.  K.  v.  Fitch- 
burg  R.  R,  14  Allen,  462,  469.  The  obligation  of  drawing  cars 
over  its  road  would  not  extend  to  such  as  were  in  an  unsafe  condi- 
tion ;  but,  as  to  cars  so  received,  the  dutv  of  the  defendant  is  not 
that  of  furnishing  proper  instrumentalities  for  service,  but  of  in- 
spection, and  this  duty  is  performed  by  the  employment  of  suffi- 
cient, competent  and  suitable  inspectors,  who  are  to  act  under  prop- 
er superintendence,  rules  and  instructions ;  and,  however  it  may 
be  as  to  other  cars,  the  inspectors  must  be  deemed  to  be  engaged  in 
a  common  employment  with  the  brakemen  as  to  such  cars,  while 
in  traasit,  and  until  ready  to  be  inspected  for  a  new  service. 

Exceptions  sustained. 

Inspection  of  Machinery. — The  company  ordinarily  owes  to  its  servants  the 
duty  of  causing  its  machinery  and  apparatus  to  be  inspected  by  competent 
persons  at  reasonable  intervals. 

Harrison  v.  Central  R.  Co.,  3  Vroom  (N.  J.),  298;  McDermottv.  Pacific  R 
Co.,  30  Mo.  115;  Falkner  v.  Erie  R.  Co.,  49  Barb.  824;  Warner*.  Erie  R.  Co., 
89  N.  Y.  468;  Toledo  P.  &  W.  R.  Co.  v.  Conroy,  68  111.  560;  Shanny  v.  An- 
droscoggin Mills,  66  Me.  420;  Solomon  R.  R  Co.  «.  Jones  and  note,  infra, 
with  cases  cited. 
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Afl  to  the  duty  QlK>n  the  p«rt  of  the  company  to  proTide  for  the  inspection 
of  can  receiyed  by  it  from  other  lines,  see  Bailoa  v,  Chicago,  etc.«  R.  Co.,  5 
Am.  A  Eng.  R.  R.  Cas.  480. 

Fellow  Servants. — ^A  track  inspector  and  a  servant  of  the  company  em- 
ployed upon  its  trains  are  accounted  fellow  servants;  and  the  company  will 
accordingly  not  be  liable  for  an  injury  to  the  latter  occasioned  by  the  care- 
lessness of  the  former.     Coon  v.  Syracuse,  etc.,  R.  R.  Co.,  5  N.  Y.  492. 

The  same  principle  applies  as  between  a  car  inspector  and  a  servant  em- 
ployed on  a  railroad  train.  Smith  v.  Potter,  3  Am.  &  Eng.  R.  R  Cas.  140; 
Nashville,  etc.,  R.  R  Co.  v,  Foster,  11  Am.  &  Eng.  R  R  Cas.  180. 


Solomon  B.  B.  Oo. 

V. 

Jones* 

(Adwmee  CbM,  Kamas.    1883.) 

Where  a  railroad  corporation  Ib  formed  the  construction  of  the  road  will, 
in  the  absence  of  any  snowing  to  the  contrary,  be  presumed  to  be  done  by 
the  corporation,  and  it  will  be  responsible  for  injunes  resulting  from  negli- 
gence in  such  construction. 

Where  a  president  of  a  corporation  appears  as  the  active  agent  in  the  exe- 
cution of  any  work,  parties  employed  by  him  have  a  right  to  assume  that  he 
is  acting  for  the  corporation,  and  that  his  acts  in  that  respect  are  its  acts  and 
binding  upon  it. 

Where  a  railroad  corporation  enters  into  a  written  contract  for  the  entire 
construction  of  its  road,  and  immediately  thereafter  such  contract  is  by  the 
contractor  assigned  to  the  president  of  the  corporation,  who  proceeds  to  con- 
struct the  road,  and  the  fact  of  this  contract  is  not  made  public,  and  the 
employees  have  no  notice  of  its  existence,  but  are  simply  employed  to  do 
work,  and  in  the  course  of  such  work  one  is  injured  through  negligence  for 
which  the  employer  is  responsible:  held,  that  such  employee  can  recover 
from  the  corporation  for  such  injuries. 

It  Ib  the  duty  of  a  master  not  only  in  the  first  instance  to  make  reasonable 
efforts  to  supply  to  his  employees  safe  and  suitable  machinery,  tools,  etc., 
but  also  thereafter  to  make  like  efforts  to  keep  such  machinery,  etc.,  in  safe 
and  serviceable  condition ;  and  to  that  end  must  make  all  needed  inspections 
and  examinations. 

Where  two  hand-cars  collide  and  the  patent  injuries  to  one  of  them  are 
serious  and  such  as  to  indicate  great  violence  in  the  collision,  it  is  the  duty 
of  the  railroad  corporation  to  make  a  reasonable  examination  and  inspection 
of  the  injured  car  to  see  if  there  be  no  latent  injuries. 

What  is  a  reasonable  examination  and  inspection,  and  to  what  parts  of  the 
car  it  must  be  specially  directed,  will  depend  upon  the  particular  circum- 
stances of  each  case,  and  presents  generally  a  question  of  fact  for  a  jury. 

A  verified  petition  filed  in  one  case  by  a  party  is  competent  evidence  against 
such  party  on  the  trial  of  another  case  as  a  statement  or  admission,  but  is 
not  conclusive  and  carries  nothing  of  estoppel. 

Notwithstanding  the  statute  now  provides  that  every  railroad  company 
shall  be  liable  for  all  damages  done  to  any  employee  in  consequence  of  any 
negligence  of  its  agents,  or  by  any  mismanagement  of  its  engineers  or  other 
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employees ;  the  knowledge  or  notice,  act  or  omission  for  which  the  company 
is  responsible  must  be  that  of  some  agent  or  employee  having  authority  or 
duty  m  the  premises. 

J.  P.  Usher  for  plaintiff  in  error. 
A.  H.  Ellis  for  defendant  in  error. 

Bbeweb,  J. — This  was  an  action  brought  by  defendant  in  error, 
plaintiff  below,  to  recover  damages  for  personal  injuries  received 
as  alleged  while  in  the  employ  oi  def enoant.  The  facts  are,  that 
on  November  19, 1879,  plaintiff  was  employed  in  surfacing  the 
track  on  the  line  of  defendant's  railroad.  On  the  morning  of  that 
day  he  started  from  Beloit  in  a  hand-car  with  other  laborers.  He 
was  working  the  handle  of  the  car,  and  after  goin^  a  short  distance 
the  handle  broke,  in  consequence  of  which  he  fell  out  in  front  of 
the  car  and  was  run  over  and  injured.  The  case  came  on  for  trial 
in  December,.  1881,  before  a  jury  and  resulted  in  a  verdict  and 
judgment  for  plaintiff  in  the  sum  of  $4250.  The  entire  testimony 
was  preservea  and  the  whole  case  is  before  us  for  review.  We 
shall  notice  only  three  questions,  they  being  the  only  ones  of  suffi- 
cient importance  to  require  examination. 

1.  Was  the  verdict  a^nst  the  evidence,  and  in  this  plaintiff  in 
error  asserts  two  propositions.  One,  that  tiie  relation  of  employer 
and  employee  is  not  shown  to  have  existed  between  defendant  and 

Jdaintiff,  and  therefore  the  defendsmt  was  in  no  wise  responsible 
or  what  took  place.    The  other,  that  the  testimony  does  not  war- 
rant a  finding  of  negligence  against  any  one. 

2.  Did  the  court  err  in  admitting  a  certified  copy  of  a  petition 
in  mandamus  filed  in  this  court  ? 

8.  Did  the  court  err  in  the  7th  instruction  given  at  its  own  in- 
stance ?    Of  these  in  their  order. 

Did  the  testimony  warrant  a  finding  that  the  relation  of  employer 
and  employee  existed  between  the  parties  so  as  to  render  the  com- 
pany liable  for  any  neffli^nce  in  causing  the  injuries  ?  This  ques- 
tion must  be  answered  in  the  affirmative.  The  claim  of  the  rail- 
road company  is  first  that  the  road  was  constructed  under  a  con- 
tract, and  tliat  the  contractor  and  not  it  was  responsible  for  any 
neghgence  in  the  construction.  And  second,  that  the  road  as  con- 
structed was  on  the  10th  of  November,  nine  davs  before  the  injury, 
turned  over  for  operation  to  the  Kansas  Pacinc  Ky.  Co.,  and  that 
it  and  not  the  defendant  was  responsible  for  any  negligence  subse- 
quent thereto.  It  appears  that  the  company  was  organized  in 
August,  1877.  That  t>.  M.  Ed^rton  was  the  president  and  con- 
tinued to  occupy  that  office  until  some  time  after  the  injury  com- 
plained of.  He  was  also  vice-president  of  the  Kansas  Pacific  K. 
K.  Co.  On  August  17, 1877,  at  a  stockholders'  meeting,  the  presi- 
dent was  by  resolution  'authorized  to  make  all  necessary  arrange- 
ments and  such  contracts  as  he  might  deem  best  subject  to  the  ap- 
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proval  of  the  board  of  directors  for  the  construction  of  the  road 
from  Solomon  City  to  Beloit.  In  May^  1878,  mortgage  bonds  to 
the  amount  of  $10,000  per  mile  were  authorized.  J.  P.  Usher 
subscribed  20,000  shares  of  stock.  Outside  of  this  and  one  or  two 
township  and  county  subscriptions  there  were  only  15  or  20 
shares  of  stock  issued,  and  these  were  paid  for  in  services.  On 
the  15th  of  May,  1878,  there  was  executed  a  contract  by  Edgerton, 
the  president,  on  behalf  of  the  railroad  company  and  J.  P.  Usher, 
by  which  the  latter  agreed  to  construct  the  road,  and  the  company 
in  payment  therefor  was  to  ^ve  its  entire  issue  of  mortgage  bonds, 
all  local  aid  voted  or  subscribed  to  the  company,  and  credit  said 
Usher  with  full  payment  of  his  subscription  of  20,000  shares. 
This  contract  was  by  Usher  formally  assigned  to  Edgerton,  the 
president.  On  July  1,  1879,  at  a  meeting  of  the  directors,  the  con- 
tract between  the  president  and  Usher  and  his  assigns  was  ratified 
and  confirmed,  the  contract  and  the  assignment  to  Edgerton  being 
fully  entered  on  the  minutes  of  this  meeting.  The  records  of  the 
directors'  meetings  also  show  a  resolution  auuiorizing  the  president 
to  operate  the  rauroad  of  the  company  or  to  make  any  agreement 
or  contract  he  may  deem  advisable  with  the  receivers  of  the  Kan- 
sas Pacific  Ry.  Co.  and  others  for  the  operation  of  the  road.  Also 
another  resolution  thanking  the  president  for  his  successful  com- 

Sletion  of  the.  road.  Also  another  resolution  authorizing  the  presi- 
ent  to  receive  from  the  coun^  of  Ottawa  the  bonds  voted  by  it. 
Also  another  resolution  that  H.  C.  Clements  be  appointed  aj^ent 
to  receive  and  receipt  for  all  moneys  due  or  to  become  due  fiom 
the  government  of  the  United  States  for  the  transportation  of 
mails,  troops  and  supplies.  These  last  two  resolutions  were  of 
date  September  30, 1879.  These  are  all  the  matters  that  appear 
upon  the  records  of  the  directors'  or  stockholders'  meetings  in  refer- 
ence to  the  constructing  of  the  road,  or  the  operation  oi  the  same 
or  in  reference  to  the  contract  with  Usher  and  its  assignment  to 
Edgerton.  Of  course,  an  implication  arises  from  the  existence  of 
the  contract  that  the  work  was  done  by  the  contractor,  but  there 
are  other  facts  to  be  considered.  The  plaintiff  and  other  laborers 
testified  that  they  were  employed  by  the  defendant.  It  is  not  pre- 
tended that  the  employees  were  notified  of  this  contract,  nor  that 
its  existence  was  in  any  manner  made  public.  The  ostensible  and 
active  agent  was  the  president  of  the  corporation.  Some  of  the 
superintendents  and  principal  men  in  the  construction  testified  that 
they  were  in  the  employ  of  the  Kitnsas  Pacific  Co.,  had  no  other 
employment,  and  were  sent  by  it  to  take  charge  of  the  construction 
of  this  road.  Some  of  thepayments  were  in  Kansas  Pacific  checks 
and  some  were  made  by  Edgerton  personally.  There  was  no  re- 
port to  the  company  defendant  of  any  arrangement  made  by  the 
president  with  the  feansas  Pacific  for  the  construction  or  operation 
of  the  road  and  no  approval  by  it  of  any  such  arrangement.    A 


204  SOLOMON  B.   B.   CO.  V.  JONES. 

separate  time  table  for  the  road  was  iamed,  signed  it  is  tnie  by 
parties  who  were  officers  of  the  Kansas  Pacific.  There  was  testi- 
mony of  some  parties  that  the  road  was  turned  over  to  the  Kansas 
Pacific  on  November  10,  but  no  notice  was  given  to  the  employees 
of  a  chan^  of  employers ;  and,  while  wages  were  reduced  on  the 
10th,  notice  of  this  reduction  was  not  given  till  the  1st  of  Decem- 
ber. The  company's  resolution  indicated  that  something  was  due 
and  to  become  due  from  the  government  for  the  transportation  of 
troops,  mails,  etc.  It  authorized  the  president  to  apply  for  and  re- 
ceive the  countv  bonds  due  it.  It  congratulated  mm  as  president 
on  the  completion  of  the  road.  Frommese  and  some  other  minor 
matters  it  seems  te  tus  that  the  actual  facts  of  the  case  were  that 
the  Kansas  Pacific  was  the  real  builder  and  owner  of  this  road; 
that  for  reasons  not  disclosed  it  caused  the  creation  of  the  corporar 
tion  defendant,  and  in  its  name  built  the  road.  But  there  are  two 
good  reasons  why  the  jury  were  justified  in  holding  the  defendant 
as  the  party  responsible  in  this  matter. 

1.  Where  a  corporation  is  organized  for  the  purpose  of  doing 
any  work,  the  work  will  be  presumed  in  the  absence  of  any  show- 
ing to  the  contrary  to  be  done  by  it,  and  it  will  be  held  responsible 
for  all  that  transpires.  EspedaUy  is  this  true  of  a  railroad  corporar 
tion,  for  to  it  alone  has  the  State  given  the  privilege  of  exercising 
the  right  of  eminent  domain.  And  where  the  State  grants  a  fran- 
chise of  such  importance,  it  has  a  ri^ht  to  assume  for  itself  and  all 
citizens  that  the  party  receiving  the  franchise  is  executing  the  work 
and  responsible  for  all  that  is  done  in  sudi  execution.  Indeed, 
without  some  authority  from  the  State,  it  cannot  transfer  the  fran- 
chise or  divest  itself  of  responsibility.  So  where  all  that  is  patent 
to  the  public  is  the  franchise  and  the  work  done  under  it,  the  pub- 
lic has  a  right  to  treat  the  beneficiary  of  the  franchise  as  responsi- 
ble for  the  work.  And  again,  where  the  president  of  a  corpora- 
tion appears  as  the  active  agent  in  the  execution  of  a  work,_all 
parties  employed  by  him  have  a  right  to  assume  that  he  is  acting 
for  the  corporation,  and  that  bis  acts  are  its  acts  and  binding  upon 
it.  It  is  not  to  be  presumed  that  he  is  an  independent  contractor. 
Perhaps  a  different  rule  might  obtain  in  the  case  of  a  third  party, 
one  having  no  contractual  relations  with  the  work.  As  to  that 
question,  it  will  be  time  enough  to  consider  it  when  it  arises.  Here 
tae  plaintiff  stood  in  contractual  relations  to  the  work.  Nothing 
was  public  save  the  franchise,  the  doing  of  the  work  and  the  active 
agency  of  the  president  in  such  work.  The  employees  understood 
they  were  working  for  the  company,  and  had  a  right  to  regard  it 
as  tne  principal  and  hold  it  responsible  for  payment  of  wages  and 
negligence  in  the  management  of  affidrs. 

A^ain,  did  the  testimony  warrant  a  finding  of  negligence  ?  Here 
the  tacts  are  these :  Three  hand-cars  were  in  use  by  a  gang  of  from 
forty  to  fifty  laborers,  working  under  three  foremen.    No  question 
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ifi  made  as  to  the  sufficienc j  of  the  car  in  question  up  to  November 
18,  the  d&j  before  the  injury  complained  of.  On  that  day  there 
was  a  colhsion  between  this  car  and  one  of  the  others.  The  collis- 
ion was  violent  enough  to  shatter  the  lifting-handles  of  this  car. 
How  much  other  damage  was  done  is  not  positively  established. 
There  was  testimony  that  on  the  morning  of  the  19th  some  of  the 
hands  noticed  a  crack  in  one  of  the  wheels,  and  also  that  the  wheels 
wobbled  a  little  as  the  car  got  to  ranning.  PlaintiS  was  not  pres- 
ent on  the  18th,  and  knew  nothing  of  the  collision.  On  the  morn- 
ing of  the  19th  the  men,  two  foremen  being  present,  put  the  two 
unmjured  cars  on  the  track  and  were  going  off  to  their  work  with 
them  alone.  But  the  other  foreman,  who  seems  to  have  been  the 
head  foreman,  came  down  just  at  that  time  and  told  the  men  to 
take  the  injured  car  also,  plaintiff  got  on  to  the  injured  car  and 
commenced  working  the  lever  handle.  After  goin^  about  a  mile 
and  a  half  he  saw  some  mud  on  the  track  at  a  roaa  crossing,  and 
thinking  it  would  require  more  motion  to  take  the  car  over  the 
mud,  gave  the  handle  a  little  jerk  and  it  broke,  and  he  fell  out  and 
was  run  over.  The  handle  at  the  other  end  broke  at  the  same  time. 
Both  brakes  were  within  the  iron  rings  or  clasps,  which  some  twelve 
or  fourteen  inches  from  each  end  circle  the  handle  and  connect  it 
with  arms  running  down  to  the  machinery  below.  Now  the  con- 
tention of  plaintin  is  that  at  the  collision  the  day  before  this  lever 
handle  was  cracked,  and  that  in  consequence  thereof  it  broke  at  the 
little  extra  effort  made  to  pass  the  car  over  the  mud ;  that  the  pat- 
ent injury  from  the  collision  was  so  great  that  common  prudence 
required  the  most  careful  examination  for  latent  injuries  before 
further  use  of  the  car,  and  none  having  been  made  me  company 
was  gtiilty  of  negligence.  It  is  not  claimed  that  the  crack  in  the 
handle,  ii  crack  there  was,  was  visible,  the  point  of  fracture  being 
within  the  iron  ring  or  clasp ;  but  it  is  insisted  that  injury  to  the 
lever  handle  might  naturally  have  been  expected  from  such  a  col- 
lision, and  therrfore  it  should  have  been  especially  and  carefully 
examined. 

We  think  the  claim  of  plaintiff  must  be  sustained.  It  cannot  be 
affirmed  that  negligence  was  proved,  so  that  a  verdict  to  the  con- 
trary would  have  had  to  be  set  aside  as  against  the  testimony.  But 
there  was  a  fair  question  of  fact  presented  upon  which  a  verdict 
either  way  could  not  be  disturbed  in  this  court.  There  was  evi- 
dently a  violent  collision.  The  shattering  of  the  lifting  handles 
disclosed  this.  The  conduct  of  the  men  in  leaving  this  car  and  at- 
tempting to  start  with  only  the  others,  is  very  suggestive  as  to  the 
quantity  of  injury  as  well  as  to  the  fears  of  the  employees.  It  will 
not  be  doubted  that  the  duty  of  the  company  is  not  only  in  the 
first  instance  to  make  reasonable  efforts  to  supply  machinery,  tools, 
etc.,  safe  and  sufficient ;  but,  also  to  make  like  efforts  to  keep  such 
machinery,  etc.,  in  good  condition,  and  to  this  end  must  make  all 
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reasonable  and  necessary  inspections  and  examinations.  Brann  v. 
C,  R  I.  &  P.  E.  E.  Co.,  53  la.  595 ;  Greenleaf  v.  I.  C.  R.  R  Co., 
29  la.  14;  Buzzell  v.  Lacoma  Manufacturing  Co.,  48  Me.  113; 
Shann J  v.  Androscoggin  Mills,  66  Me.  420 ;  Snow  v,  Housatonic 
R  R  Co.,  8  Allen,  441 ;  s.  c,  13  Allen,  433 ;  Ford  v.  Fitch- 
burgh  R  R.  Co.,  110  Mass.  241 ;  C.  &  N.  W.  R  R  Co.  v.  Jack- 
son, 55  HI.  492 ;  Brabbets  v.  C.  &  N.  W.  R  R  Co.,  38  Wis.  298 ; 
Porter  v.  Hannibal  &  St.  J.  R.  R.  Co.,  71  Mo.  66 ;  Laning  v.  N. 
Y.  C.  R  R.  Co.,  49  K  Y.  521 ;  Pierce  on  Railroads,  365.  We 
conclude,  therefore,  that  upon  neither  ground  can  it  be  held  that 
the  verdict  was  against  the  evidence. 

Did  the  court  err  in  admitting  a  certified  copy  of  a  petition  in 
mandamus  filed  by  defendant  in  this  court?  Tne  only  objections 
made  in  the  district  court  were  those  of  irrelevancv  and  incompe- 
tency. The  objections  were  not  well  taken.  While  an  alle^tion 
in  a  verified  petition  in  another  case  is  not  an  estoppel  ana  does 
not  conclude  the  party  making  it,  and  so  the  court  instructed,  it  is 
competent  evidence  against  him,  just  as  a  declaration  or  admission 
made  by  him  in  any  other  manner  and  place. 

The  only  remaining  question  arises  on  the  seventh  instruction. 
That  reads  as  follows :  "  On  the  other  hand,  if  you  should  believe 
from  the  evidence  that  the  handle  or  lever  of  the  hand-car  was  in- 
jured and  unfit  for  the  purpose  it  was  used  for,  and  that  the  fellow- 
servants  of  plaintiff  knew  of  such  defect  or  injury,  or  could  have 
discovered  it  by  the  exercise  of  reasonable  and  ordinary  care,  then 
ou  should  find  for  plaintijl,  provided  you  should  further  believe 
e  was  in  the  employ  of  defendjuit" 

In  order  to  appreciate  the  question  arising  upon  this  instruction, 
it  must  be  borne  in  mind  that  there  were  some  forty  to  fifty  laboi^ 
ers  using  these  hand-cars,  and  that  they  were  under  the  direction 
of  three  foremen.  These  foremen  and  laborers  were  all  the  em- 
ployees of  the  defendant  shown  to  have  any  use  or  knowledge  of 
these  cars  during  the  18th  and  19th  of  November.  Some  oi  the 
laborers  testified  to  knowledge  of  the  collision,  the  injury  to  the 
lifting  handles  and  the  unsteady  motion  of  the  car.  And  from 
the  testimony  it  might  f airlv  be  mf erred  that  most  of  the  laborers 
were  fully  aware  ofsuch  collision  and  injury.  Now  the  langua^ 
of  this  instruction  is  general.  K  "  the  f  eflow-servants  of  phdntin  " 
knew  or  could  have  discovered.  No  distinction  is  made  as  to  the 
employment  or  duties  of  those  for  whose  knowledge  or  means  of 
knowledge  the  company  is  responsible.  Doubtless  the  act  of  1874, 
Oomp.  Diws,  1879,  p.  784,  sec.  29,  has  changed  the  rule  of  liability 
for  the  negligence  oi  employees,  and  has  made  the  company  liable  to 
one  employee  for  injuries  caused  by  the  negligence  of  a  co-employee. 
But  negligence  implies  omission  of  duty.  Where  there  is  no  duty 
to  act  there  is  no  negligence  in  failing  to  act.  And  the  same  is 
true  where  there  is  no  power  or  authority  to  act    So  where  Imowl- 
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edge  or  notice  is  bronght  home  to  an  agent  who  has  no  duty  or 
authority  in  the  premises,  the  corporation  cannot  be  charged  with 
snch  knowledge  or  notice  or  held  liable  for  negligence  in  tailing  to 
act  thereon.  Take  this  illustration :  Suppose  the  attorney  of  the 
corporation  is  informed  of  a  defect  in  a  hand-car.  He  has  nothing 
to  do  with  the  use,  control  or  repair  of  the  car.  He  has  no  daty 
or  authority  in  tibe  premises.  The  corporation  cannot  be  thargea 
with  the  knowledge  he  possesses  or  be  held  guilty  of  negligence 
for  failing  to  act  thereon.  In  short,  each  agent  of  a  corporation 
has  certain  duties  and  authority.  Within  their  scope  his  acts  are 
those  of  the  corporation ;  his  Knowledge  that  of  the  corporation ; 
it  is  responsible  for  his  acts  and  omissions.  Under  the  old  law 
only  strangers  could  as  a  rule  invoke  the  benefit  of  this  and  hold 
the  corporation  for  such  acts  and  omissions  of  the  agent.  The 
purport  of  this  statute  is  to  give  to  employees  the  same  rights  in 
this  respect  as  stran^rs.  We  express  no  opinion  on  the  question 
as  to  the  measure  (3  liability,  nor  do  we  detide  whether  it  is  the 
same  in  case  of  an  employee  as  in  that  of  a  passenger.  Hunt  v. 
Railway  Co.,  26  Iowa,  363.  It  is  enough  to  hold  that  it  gives  to 
an  employee  the  same  as  to  astranger.the  right  to  hold  the  company 
responsible  for  the  acts  of  agents  or  employees.  It  does  not  give 
them  greater  rights  or  make  the  corporation  responsible  to  them 
for  the  acts  and  conduct  of  agents  and  employees  outside  the  scope 
of  their  duties,  or  chargeable  with  the  knowledge  of  or  notice  to 
employees  in  such  matters.  So  that  this  instruction  is  faulty  in 
placing  no  limit  or  qualification  on  the  general  language  "  the  fel- 
low-servants of  plaintiff."  And  we  are  constraint  to  think  the 
error  material.  The  evident  import,  the  natural  construction  of 
the  language  is,  that  if  any  of  these  forty  or  fifty  laborers  or  any 
other  employee  knew  or  had  means  of  knowledge  the  company  was 
liable.  And  a  jury  might  well  infer  from  the  testimony  tnat  some 
one  of  these  many  laborers  present,  and  witnessing  tne  collision, 
some  of  whom  rodfe  home  on  the  car  that  night,  knew  that  the  car 
was  unsafe^  or  made  such  examination  as  to  be  satisfied  that  pru- 
dence forbade  its  use  until  after  a  critical  examination  by  a  regular 
inspector  or  car-builder.  While  as  to  the  foremen  it  seems  prob- 
able that  one  was  not  with  the  den  either  the  18th  or  19th,  and 
knew  nothing  of  the  collision  or  accident  to  plaintiff  until  after 
the  latter ;  that  another  was  not  present  on  the  18th  and  knew  lit- 
tle or  nothing  of  the  collision  until  after  the  accident  to  plaintiS ; 
and  the  third,  though  present  at  the  collision,  seems  to  have  re- 
garded it  as  a  veiy  trifling  matter.  His  testimony  concerning  it 
woidd  indicate  that  no  injury  to  the  lever  handle  could  possioly 
have  been  done  at  the  collision.  A  jury  regarding  the  foremen  as 
the  only  agents  of  the  company  disclosed  by  the  testimony  for 
whose  acts  or  omissions  the  company  was  liable,  might  hesitate  to 
say  that  either  knew  of  any  injury  t«  the  lever  nandle  or  failed  to 
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use  such  care  as  was  reasonable  according  to  all  the  information  he 
possessed.  Now  it  cannot  be  that  laborers  employed  merely  to 
shovel  dirt  and  surface  the  track  so  far  represent  the  company  in 
respect  to  the  hand-cars  which  are  nsed  to  carry  them  to  the  places 
of  Libor  that  their  knowledge  or  means  of  knowledge  of  defects 
therein  is  the  knowledge  oi  the  company.  Doubtless  while  in 
motion  Ihe  car  is  propefled  by  some  of  them,  and  while  so  doing 
they  are  in  that  regard  the  a^nts  and  acting  for  the  company. 
But  outside  of  that  the  general  care  and  control  must  be  in  those 
having  charge  of  the  wonk  the  foremen.  They  represent  the  com- 
pany m  that  respect,  and  some  omission  or  negligence  on  their  part 
must  be  ^own.  Perhaps  a  jury  might  say  uiat  the  testimony 
shows  that  they  knew  or  had  ample  means  of  knowledge  equally 
with  the  mass  of  the  Iat)orerSy  but  it  cannot  be  held  that  the^  were 
bound  to  so  find.  Hence,  the  instruction  being  erroneous,  it  may 
have  worked  injuir,  and  for  this  reason  the  verdict  cannot  be  per- 
mitted to  stand.  Shed  v.  Augustine,  14  Eas.  285.  The  judgment 
will  be  reversed  and  the  case  remanded  for  a  new  trial. 

Duty  of  Company  at  to  Intpeotion. — A.  railroad  company  Is  bound  to  have 
its  track,  roadway,  bridgres,  engines,  rolling-stock,  and  in  fact  all  its  property 
used  and  operated  by  its  employees  examined  and  inspected  at  proper  intervals 
BO  that  all  latent  defects  therein  may  be  ascertained  and  repaired.  Hardv. 
Vermont  &  0.  R.  Co.,  82  Yt.  478;  Ford  v.  Fitcbburg  R.  Co.,  110  Mass.  240; 
Holdenv.  FitchburgR.  Co.,  129  Mass.  268;  Eeegan  v.  Western  R.  Co.,  8N.  Y. 
175;  Warner t).  Erie  R.  Co.,  89  N.  Y.  468;  Harrison  «.  Central  R  Co.,  2  Vroom 
(N.  J.),  293;  Mansfield  Coal  &  C.  Co.  v.  McEnery,  37  Leg.  Int.  (Pa.),  28; 
Chicago  &  A.  R.  Co.  «.  Shannon,  43  111.  338;  Columbus,  C.  &  I.  C.  R.  Co.  v. 
Troesch,  67  111.  155  ;-s.  c.  68  111.  645;  Toledo,  W.  &  W.  R  Co.  v.  Moore,  77 
111.  217;  Indianapolis,  B.  &  W.  R.  Co.  «.  Toy,  91  111.  474;  East  St.  Louis,  P. 
&P.  Co.  V.  Hlghtower,  92  Dl.  189;  McDermott  «.  Pac.  R  Co.,  80  Mo.  115; 
Hulgh  D.  New  Orleans  &  C.  R  Co.,  6  La.  Ann.  495 ;  Laning  «.  New  York  Cen« 
tral  R.  Co.,  49  N.  Y.  621 ;  Shanny  v,  Androscoggin  Mills,  66  Me.  418;  Snow  v. 
Housatonic  R  Co.,  8  Allen,  441 ;  Lewis  v.  St.  fiouis,  etc.,  R  Co.,  69  Mo.  496; 
Gibson  «.  Pacific  R  Co.,  46  Mo.  163;  Fuller  v.  Jewett,  1  Am.  &  Eng.  R  R. 
Cas.  109;  Porters.  Hannibal  &  St.  Jos.  R  Co.,  2  Am.  &  Eng.  R  R  Cas. 
44;  Lake  Shore,  etc.,  R  Co.  v.  McCormick,  5  Am.  &  Eng.  R  R  Cas.  474; 
Herberts.  Northern  Pac.  R  Co.,  8  Am.  &  Eng.  R  R  Cas.  85;  Louisville  & 
N.  R  Co.  V.  Orr,  8  Am.  &  Eng.  R.  R.  Cas.  94 ;  Umback  v,  L.  S.  &  M.  8.  R. 
Co.,  8 Am.  &  Eng.  R  R.  Cas.  98;  Bakers.  Alleghany  Y.  R  Co.,  8  Am.  & 
Eng.  R  R.  Cas.  141;  Atchison,  etc.,  R.  Co.  v.  Holt,  11  Am.  &  Eng.  R  R. 
Cas.  206;  Chicago  &  E.  IIL  R.  Co.  v.  Rung,  11  Am.  &  Eng.  R  R  Cas.  218. 
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(11  Xm,  TennssBde,  872.) 

The  duty  of  the  master  is  absolute  to  use  active  diligence  to  prevent  im- 
proper or  unsafe  tools  or  implements  being  furnished  an  employee  by  which 
ne  may  be  injured.  The  servant  must  .use  reasonable  diligence  in  guarding 
against  such  injuries,  but  he  may  well  rely,  to  some  extent  at  least,  on  the 
faithful  performance  of  duty  on  the  part  of  his  employer,  and  what  might  be 
ordinary  care  in  avoiding  an  independent  danger,  might  well  not  be  required 
to  ffuard  against  a  breach  of  duty  on  the  part  of  the  master  which  the  servant 
had  no  reason  to  anticipate. 

Where  a  laborer  upon  a  railroad,  engaged  in  driving  spikes,  is  furnished 
by  the  section-boss  with  an  iron  maul  known  by  the  section- boss  to  be  defec* 
tive,  and  is  iniured  in  consequence  of  such  defect,  the  company  is  liable, 
although  the  defect  was  patent  and  would  have  been  known  to  the  servant 
had  he  inspected  the  maul. 

« 

Appeal  in  error  from  the  Law  Cotirt  at  Humboldt. 
McFarland  &  Bobbitt  for  Raib-oad  Company. 
Cooper,  Buchanan  &  Spenee  for  Guthrie. 

Fbeeman,  J. — ^Thifl  action  is  brought  to  recover  for  the  loss  ot 
an  eye,  by  tiie  use  of  a  metal  maul,  by  the  plaintiff,  while  working 
as  an  employee  of  the  company  in  driving  spikes  .fastening  down 
the  rails  on  the  track  of  the  road. 

It  is  substantially  averred  in  the  declaration  that  the  maul  fur- 
nished plaintiff  by  the  defendant  was  defective,  and  this  defect 
known  to  the  defendant,  and  that  in  the  proper  use  of  it,  while 
engaged  in  his  employment,  under  the  direction  of  one  Stewart, 
who  was  the  agent  of  defendant,  the  plaintiff's  eye  was  put  out  by 
the  flying  off  of  part  of  the  head  of  the  maul,  and  this  occurred 
without  tne  fault  of  the  plaintiff,  and  by  the  fault  of  the  defendant 
in  requiring  him  to  work  with  an  insufficient  tool. 

This  is  a  substantial  statement  of  the  case  as  made  by  the  declara- 
tion, and  which  plaintiff  was  required  to  prove  to  the  satisfaction 
of  the  jury  in  onier  to  a  recovery,  the  plea  of  the  defendant  being 
simply  "  not  guilty,"  Under  the  instructions  of  the  court,  the  jury 
found  for  the  plaintiff,  and  assessed  his  damages  at  $2500,  from  the 
judgment  on  which  an  appeal  in  error  is  prosecuted  to  this  court. 

The  proof  tends  to  show,  and  does  show,  that  plaintiff  was  in  the 
employ  of  defendant  as  a  bridge  carpenter,  under  the  direction  of 
one  Stewart  as  section  foreman  controlling  the  work ;  that  on  the 
morning  of  the  injury  plaintiff  had  been  engaged  in  sawing,  and 
one  Dual  and  Wilcox  were  engaged  in  spiking  down  the  rails.  The 
15  A.  &  E.  R  Cas.— 14 
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mode  of  doing  this  seems  to  have  been,  that  the  two  worked  to- 
gether, the  one  driving  the  spikes  on  one  side,  his  companion  on 
^e  other,  and  they  haoitnallj  rendered  mntud  assistance,  the  one 
to  the  other,  in  doing  the  work.  A  short  time  before  the  accident, 
the  foreman  (Stewart)  ordered  plaintiff  to  leave  his  sawing  and 
take  the  place  of  Dnal,  and  his  manl  to  drive  spikes,  on  the  groand 
that  plaintiff  was  a  better  hand  at  this  kind  of  work  than  Dual,  and 
he  was  in  haste  to  have  the  work  completed  before  a  train  should 
arrive,  which  was  due  in  some  two  hours  perhaps.  In  obedience 
to  this  order  plaintiff  took  the  maul  of  Dual,  and  proceeded  to  do 
the  work  he  was  doing,  taking  the  maul  without  special  inspection, 
and  with  no  knowledge  of  any  defect  in  it.  After  workmg  half 
an  hour  or  more,  in  driving  a  spike  it  was  bent  under  a  "  T"  of  the 
rail,  as  the  witnesses  express  it.  When  this  was  seen,  plaintiff  re- 
quested Wilcox,  his  fellow-workman,  to  aid  him  in  straightening 
it,  which  was  done  bv  placing  the  small  end  of  the  maul  between 
the  spike  and  the  rau,  with  the  larger  or  face  end#tumed  out  so  as 
to  be  struck  by  the  maul  of  his  companion,  the  other  holding  his 
own  maul  by  the  handle,  and  the  force  of  the  blow  would  thus 
press  the  maul  between  the  rail  and  the  bent  spike,  so  as  to 
straighten  it  and  enable  it  to  be  driven  to  its  place.  When  the 
blow  was  given  by  Wilcox  for  this  purpose, -a  "  shiver,"  as  the  wit- 
ness calls  it,  flew  off  from  the  face  of  the  maul,  striking  plaintiff  in 
the  left  eye,  giving  a  very  painful  wound,  from  which  it  went  out, 
and  so  is  lost  to  the  plaintiff  entirely.  It  is  said  also  by  him  that 
the  other  eye  is  weakened  and  injured,  and  that  this  is  and  would 
be  the  case  is  corrobated  by  the  testimony  of  his  attending  physi- 
cian, who  testifies  this  would  be  the  result  of  sympathetic  action  in 
such  a  case. 

The  proof  shows  very  clearly  that  the  use  of  the  maul  spoken  of 
was  the  most  usual  mode  of  straightening  a  spike  in  such  cases, 
and  was  altogether  proper  in  itseli,  and  a  safe  way  of  doiujg  it,  and 
this  was  used  properly,  though  a  "claw-bar"  was  also  furnished  by 
the  company  to  be  so  used.  But  it  is  evident  this  was  optional 
with  the  employees.  In  fact,  the  proof  tends  to  show  that  the 
"  claw-bar "  was  tried  first  in  this  case,  but  they  were  unable  to 
straighten  the  spike  with  it,  and  therefore  resorted  to  the  mode 
statea,  it  being  thus  shown  more  effective  for  the  purpose. 

In  addition,  it  is  shown  that  knowledge  of  the  fact  that  this  maul 
had  become  impaired  and  needed  repair  nad  been  communicated  to 
the  section  foreman,  whose  duty  it  was  to  look  after  and  direct  the 
use  of  the  tools,  and  who,  in  fact,  had  specific  charge  of  the  work 
as  the  agent  of  the  railroad  company. 

It  is  evident  on  this  statement  of  the  facts,  that  if  his  Honor,  the 
Circuit  jndge,  has  correctly  instructed  the  jnry,  the  verdict  is  one 
that  may  well  stand,  and  is  abundantly  supported  by  the  evidence. 
Indeed,  on  the  substantial  facts  stated  above,  there  is  no  counter- 


SERVANTS — NEGLIGENCE — TOOLS.  211 

TaHing  teBtimon J,  no  witness  being  introdnoed  by  defendant  to  the 
contrary. 

The  only  effort  to  break  the  force  of  plaintiff's  testimony  was  by 
introducing  two  written  statements,  si^ed  by  witness  Wilcox,  one 
given  to  Stewart,  the  foreman,  some  days  a^r  the  accident,  and 
another  in  the  form  of  a  series  of  questions  put  by  Mr.  Bnquo,  an 
attorney  of  the  road,  in  August  after.  These  are  supposed  to 
weaken,  if  not  contradict,  the  testimony  of  this  witness.  The  first, 
we  may  say,  presents  nothing  affecting  the  testimony.  It  is  argued 
that  in  this  statement  the  witness  is  made  to  say  that  while  they 
were  spiking  down  the  rails  together,  the  spike  was  "  awkwardly" 
gotten  Dent  under  the  rail,  from  which  the  argument  is,  that  it  was 
Sie  awkwardness  or  misdirected  act  of  ^the  plaintiff  alone  which 
caused  the  injury.  In  this,  however,  the  point  at  issue  is  mistaken. 
It  is  not  whether  the  spike  had  gotten  bent  rightfully  or  wrongly, 
for  their  so  getting  bent  seems  to  have  been  pa  usual  incident  to 
such  work,  but  whether  the  use  of  the  maul  in  its  impaired  condi- 
tion was  an  act  of  carelessness  on  the  part  of  the  plaintiff,  and  so 
the  company  not  responsible.  The  witness,  however,  swears  that 
this  word  "  awkwardly  "  was  inserted  without  his  knowledge,  and 
not  read  to  him.  There  was  the  clear,  uncontradicted  testimony 
of  the  plaintiff  himself  in  addition,  on  which  the  verdict  may  well 
rest. 

The  other  statement  is  unimportant,  as  far  as  we  can  see.  Its 
main  point  is  to  show  that  a  claw-bar  would  have  been  perfectly 
safe ;  that  one  was  provided,  and  that  it  would  suffice  to  draw  any 
spike.  But  there  can  be  nothing  in  this,  as  the  whole  proof  shows 
that  the  maul  was  more  convement  and  more  generally  used  for 
this  purpose ;  and  this  is  even  corroborated  by  the  statement  itself. 
Ko  order  forbidding  the  use  of  the  maul»  or  directing  the  use  of 
the  claw-bar  in  preierence,  is  shown.  We  need  not  further  notice 
these  matters. 

We  have  carefully  examined  the  charge  of  his  Honor,  the  circuit 
jud^,  in  this  case,  and  certainly  find  nothing  in  it  of  which  de- 
fenoant  can  complain.  In  fact,  it  is  evident  the  learned  counsel 
was  well  satisfied  with  it  when  put  to  the  jury,  as  nothing  more 
was  asked,  nor  any  modification  of  what  had  been  said.  Its  propo- 
sitions are,  that  it  was  the  duty  of  the  master,  in  a  case  like  this, 
through  it»  agents,  to  be  careful,  diligent  and  skillful  in  the  selec- 
tion 01  the  tools  that  it  furnished  its  servants  to  work  with,  and 
also  in  keeping  them  in  repair  after  they  are  furnished,  and  the 
employee  is  responsible  for  any  injury  that  results  to  the  same,  on 
account  of  the  agents  of  the  master  in  failing  to  comply  with  and 
discharge  this  duty,  and  failing  to  furnish  servants  with  reasonably 
safe  and  suitable  tools  to  work  with.  This  general  proposition, 
with  the  qualifications  after  given,  is  imdoubted  law,  aa  applicable 
to  this  relation. 
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His  second  proposition  was  substantially  that  the  employee  nn* 
dertakes  to  run  all  the  ordinary  risks  of  the  service  in  which  he 
voluntarily  engages.  After  stisLting  that  these  were  the  general 
rules,  he  then  proceeds  to  specificalfy  point  out  their  application  to 
the  facts  of  the  case  in  hand.  He  tells  them,  if  the  plaintifl!  was 
furnished  this  maul  for  work  by  the  foreman,  and  that  the  maul 
was  worn  and  defective,  and  the  plaintifPs  eye  was  put  out  by  rea- 
son of  this  defective  condition,  in  such  emplovment,  and  the  de- 
fects known  by  defendant  or  its  employees,  whose  duty  it  was  to 
look  after  the  condition  of  the  maul,  or  if  said  employees  having 
such  duty  might  have  known  of  the  defects  and  need  of  repair,  by 
the  use  of  sucn  diligence  and  skill  as  a  prudent  and  careful  man 
would  have  used  in  attending  to  such  a  matter,  the  defendant  would 
be  liable. 

He  then  defines  the  measure  of  care  on  the  part  of  plaintiff  by 
Qualifying  the  above  right  of  recovery,  as  follows :  "  Unless  you 
nnd  that  the  plaintid  a£o  knew  of  the  defect  in  the  maul  himself, 
or  might  have  known  it  by  the  use  of  ordinary  care  and  attention 
to  it ;  or  imless  the  injury  was  the  result  of  the  carelessness  of  the 
plaintiff  as  its  proximate  and  efficient  cause."  But,  he  adds,  ^^  if 
you  find  the  plaintiff  knew  of  the  defect  in  the  maul,  and  tka,t  it 
was  dangerous  to  use  it,  or  that  he  mi^ht  have  known  it  or  discov- 
ered it  bv  the  use  of  ordinary  care  ana  attention,  and  thereby  have 
avoided  its  use,  it  was  hia  duty  to  do  so,  and  if  he  disregarded  this 
duty,  he  could  not  recover,  although  in  fact  he  did  not  know  of  the 
defect ;  or  if  the  careless  manner  of  the  use  of  the  maul  by  plain- 
tiff was  the  proximate  and  efficient  cause  of  the  injury,  tnen  he 
could  not  recover." 

These  are  the  points  of  law  on  which  his  Honor  submitted  the 
case  to  the  jury.     We  have  given  them  mainly  in  Ms  own  language. 

The  first  proposition,  that  it  is  the  duty  of  a  railroad  company 
to  furnish,  in  a  case  like  this,  safe  and  suitable  tools,  is  sustained  in 

Srinciple  by  a  number  of  our  own  cases.  The  rule  has  been  laid 
own  in  reference  to  machinery,  but  the  principle  is  precisely  the 
same  where  the  employee  is  employed  in  a  service  where  the  tools 
furnished  by  his  employer  are,  by  custom  or  usage,  or  by  the  actual 

Sractice  of  the  employer,  to  be  used  by  the  employee.  As  to  the 
uty  so  far  as  machinery  is  concerned,  see  case  of  Kashville  & 
Chattanooga  E.  R  Co.  v.  Elliott,  1  Cold.  613 ;  R  R  v.  Carroll, 
6  Heis.  358 ;  E.  E.  v.  Jones,  9  Heis.  39 ;  3  Baxt.  427. 

In  the  case  of  Elliott,  1  Cold.  617,  after  laying  down  the  rule, 
that  the  servant  takes  the  risks  inseparable  from  his  employment, 
broadly,  the  qualification  is  given  irom  Eedfield  on  Eailroads  as 
follows :  "  This  doctrine,  however,  must  be  taken  with  the  qualifica- 
tion that  the  employer  must  take  care  not  to  expose  the  servant  to 
any  risk  by  associating  him  with  other  servants  wanting  ordinary 
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fikill,  or  by  the  use  of  unsafe  or  uDsnitable  machinery,  or  other 
culpable  negligence." 

It  is  seen  that  this  principle  thus  stated  is  more  affirmative  than 
the  statement  of  his  Honor,  in  that  it  is  said  the  employer  must 
take  care  that  the  machinery  ^^  is  safe  and  suitable,"  and  that  the 
employee  be  not  exposed  to  risks  in  this  direction,  or  from  other 
culpable  negligence.  Taking  care  involves  the  idea  of  an  active 
dutv  imposed,  the  failure  to  perform  which,  when  injury  occurs,  is 
such  negligence  as  raises  a  liability  for  the  damages  resulting. 
This  is  the  sound  rule,  and  has  been  uniformly  followed  in  princi- 
ple, though  not  in  the  precise  language  quoted  by  this  court. 

On  the  second  proposition,  as  to  the  duty  of  the  employee,  his 
Honor's  charge  was  favorable  to  the  defendant,  for  he  excuses  from 
liability  if  the  defect  was  known,  "  or  might  have  been  known  by 
the  use  of  ordinary  care  and  attention,"  or  the  carelessness  of  the 
plaintiff  was  the  proximate  cause  of  the  accident.  !N'ow,  in  refer- 
ence to  a  case  like  this,  the  true  rule  is,  that  the  duty  of  the  master 
is  absolute  to  use  active  diligence  to  prevent  improper  or  unsafe 
tools  or  implements  being  furnished  an  employee,  by  which  he 
maj  be  injured.    1  Cold.  613. 

in  reference  to  this  matter  the  employee  may  well  rely,  to  some 
extent  at  least,  on  the  faithful  pei^ormance  of  duty  on  the  part  of 
his  em^lover,  and  therefore  what  might  be  ordinary  care  in  avoid- 
ing an  mdependent  danger,  might  well  not  be  required  to  the  same 
extent  to  guard  against  a  brenEicn  of  duty  on  the  part  of  another, 
which  the  party  could  have  no  reason  to  anticipate.  The  employee 
had  no  duty  to  perform,  under  the  facts  in  this  case,  as  to  the  re- 
pair of  the  tools ;  nor  was  he  called  on  to  inspect  them  to  see 
whether  the  master  might  not  have  neglected  his  duties  in  this 
reference.  There  being  no  special  care  imposed  by  the  nature  of 
his  position,  nor  obligation  to  inspect  the  tools,  there  could  be  no 
want  of  it,  or  negligence,  or  carelessness,  in  not  doing  what  he  was 
not  bound  to  do  by  the  nature  of  his  emjloymeirt  and  the  le^ 
obligations  arising  out  of  the  relations  existmg  between  the  par- 
ties. We  do  not  intend  by  this,  however,  to  say  that  the  employee 
is  not  bound  to  proper  attention,  and  bound  to  freedom  from  actual 
ne^gence  in  avoiding  risks  incident  to  his  employment. 

The  defendant  cannot  complain  that  the  employee  did  not  sus- 
pect or  anticipate  a  breach  of  legal  duty  on  his  part,  nor  watchfully 
guard  against  danger  from  such  oreach.  It  is  not  for  him  to  object 
fliat  the  plaintiff  has  relied  on  his  faithful  discharge  of  his  duty, 
nor  to  insist  that  he  should  have  inspected  the  tools  he  was  ordered 
to  use  for  the  purpose  of  seeing  whether  the  master  had  not  violated 
his  duty. 

The  proof  shows  he  was  ordered  to  take  the  place  of  Dual  in  this 
case,  who  was  using  this  maul,  and  it  was  but  natural  that  he  should 
have  done  so  without  suspicion  ;  and  the  failure  to  examine  before 
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Qsmg  was  not  carelessness  on  his  part.  The  law  applicable  to  this 
case  might  well  have  been  analified  by  his  Honor  m  the  way  indi- 
cated.   As  charged  by  him  tne  defendant  certainly  cannot  complain. 

We  see  nothing  in  the  grounds  furnished  by  the  affidavit  of  sur- 
prise on  which  the  case  can  be  reversed.  The  fact  of  bein^  able  to 
draw  the  spike  with  the  "  daw-bar,^'  or  whether  it  was  uscS  before 
the  maul,  is  unimportant,  as  the  use  of  the  maul  is  clearly  shown  not 
only  to  have  been  usual,  but  a  legitimate  mode  of  doing  this  work. 
We  need  not  say  more  than  we  have  said  on  this  aspect  of  the  case. 

The  jury,  under  the  instructions  of  his  Honor,  nave  found  the 
employer  guilty  of  neglect  of  duty,  and  that  the  plaintiff  had  used 
ordmary  care  and  diligence  to  prevent  injury,  and  was  euilty  of 
no  neglL^nce  on  his  part.  These  findings  oeing  sustained  by  the 
proof,  the  case  must  necessarily  be  affirmed. 

See  Fuller  «.  Jewett,  1  Am.  &  Eng.  R.  R.  Cas.  109;  Indianapolis,  etc.,  R. 
R.  Co.  «.  EsteB,  1  Am.  &  Eng.  R  R.  Cas.  622;  Porter  v.  Hannibal  &  St.  Joe 
R.  Co.,  2  Am.  &  Eng.  R  R.  Cas.  44 ;  Cone  v.  D.  L.  &  W.  R.  R.  Co.,  2  Am. 
&  Eng.  R.  R.  Cas.  67;  Holden  «.  Fitchburg  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas. 
94;  QtkteB  v.  Southern  Minn.  R.  R.  Co.,  2  Am.  &  Eng.  R  R  Cas.  237;  Eain 
V,  Smith,  2  Am.  A  Eng.  R  R  Cas.  645 ;  Oalveston,  H.  &  S.  A.  R  R  Co.  v. 
Delahunty,  4  Am.  A;  Eng.  R  R  Cas.  628;  Little  Rock,  etc.,  R  R  Co.  e. 
Duffey,  4  Am.  &  Eng.  R  R.  Cas.  637;  Palmer  e.  Denrer,  etc.,  R.  R  Co.,  6 
Am.  &  Eng.  R  R/Cas.  616;  Totten  v,  Penna.  R  R  Co.,  6  Am.  A  Eng.  R  R. 
Cas.  616;  Painter  «.  Northern  Central  R  R.  Co.,  6  Am.  <fe  Eng.  R.  R.  Cas. 
474;  Pittsburgh,  etc.,  R  R  Co.  v.  Sentmeyer,  6  Am.  <fe  Eng.  R.  R  Cas.  508; 
Louisville  A;  N.  R  Co.  «.  Orr,  8  Am.  &  Eng.  R  R  Cas.  94 ;  Umback  v. 
Lake  Shore  &  Mich.  S.  R  Co.,  8  Am.  <Sb  Eng.  R.  R  Cas.  98;  Baker  «. 
Allegheny  v,  R.  R  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  141;  Durkin  «.  Sharp, 
8  Am.  &  Eng.  R  R  Cas.  620 ;  Atchison,  Topeka  &  S.  F.  R  R.  Co.  9. 
Moore,  11  Am.  &  Eng.  R.  R  Cas.  403;  Skellinger  «.  Chicago  &  N.  W.  R  R 
Co.,  12  Am.  &  Eng.  R.  R  Cas.  206;  Whitman  «.  Wisconsin  &  M.  R  Co.,  12 
Abu  &  Eng.  R  R  Cas.  214. 
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MiNKEAFOLIS  AND  St.  L.  Ry.  Oo. 

(Advance  Oaeey  Minnesota,    NavmrAer  24,  1888.) 

If  a  servant,  who  has  knowledge  of  defects  in  the  instrumentalities  fur- 
nished for  his  use,  gives  notice  thereof  to  his  employer,  who  thereupon 
promises  that  they  shall  be  remedied,  the  servant  may  recover  for  an  injury 
caused  thereby,  at  least  when  the  master  requests  him  to  continue  in  the 
service,  and  the  injury  occurs  before  the  expiration  of  the  time  within  which 
the  defects  were  promised  to  be  remedied,  and  where  the  instrumentality, 
although  defective,  was  not  so  imminently  ^nd  immediately  dangerous  that 
a  man  of  ordinary  prudence  would  have  refused  longer  to  use  it.  His  sub- 
sequent use  of  the  defective  instrumentality,  under  such  circumstances, 
could  not  necessarily,  or  as  a  matter  of  law,  make  the  servant  guilty  of  con- 
tributory negligence. 
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Under  such'  circumstances  the  servant  may  recover,  although  aware,  not 
only  of  the  existence  of  the  defects,  but  also  of  the  risks  to  which  they  nat- 
urally expose  him. 

A  railroad  company  is  not  relieved  from  the  charge  of  negligence  in  send- 
ing out  an  employee  with  a  defective  engine  simply  because  it  did  not  have 
sufficient  time  after  notice  of  the  defect  to  repair  it,  and  had  no  other  en- 
gine in  proper  condition  to  send  out. 

Appeal  from  an  order  of  the  District  Court,  Freeborn  County. 
Lovely  &  Morgan  for  respondent. 
J.  D.  Springer  for  appellant. 

MrrcHELL,  J. — li  a  servant,  before  he  enters  a  service,  knows, 
or  afterwards  discovers,  that  the  instmmentalities  furnished  for 
his  nse  are  defective,  and  understands,  or  by  exercise  of  ordinary 
observation  ought  to  understand,  the  risks  to  which  he  is  thereby 
exposed,  and  i^  notwithstanding  such  knowledj^,  he,  without  ob- 
jection, and  without  any  promise  on  the  part  of  the  employer  that 
such  defects  will  be  remedied,  enters  or  continues  in  such  service, 
he  cannot  recover  for  injuries  resulting  therefrom,  but  will  be 
deemed  to  have  assumed  all  the  risks  of  the  employment  thus 
known«  Sometimes  this  rule  has  been  misapplied  by  treating  a 
mere  continuance  of  a  servant  in  the  employment  as  conclusive 
evidence  of  his  having  waived  objections  to  the  known  defects, 
r^ardless  of  facts  ten(ung  to  rebut  the  presumption  of  such  waiver. 
But,  with  the  limitations  annexed,  the  rule  as  stated  is  undoubtedlv 
the  law  as  established  by  an  unbroken  line  of  authorities,  although 
they  disagree  somewhat  whether  it  should  be  put  on  the  ^ound 
of  waiver  or  of  contributory  negligence.  Clark  v.  St.  P.  &  S.  C. 
B.  Co.,  28  Minn.  128. 

But  it  is  now  almost  equally  weU  settled  that  if  a  servant  who 
has  knowledge  of  defects  in  tne  instrumentalities  furnished  for  Ms 
use  gives  notice  thereof  to  his  employer,  who  thereupon  promises 
that  they  shall  be  remedied,  the  servant  may  recover  for  an  injury 
caused  thereby,  at  least  where  the  master  requested  him  to  con- 
tinue in  the  service,  and  the  injury  occurred  within  the  time  at 
which  the  defects  were  promiscKl  to  be  remedied,  and  where  the 
instrumentality,  althougn  defective,  was  not  so  imminently  and 
immediately  cmngerous  that  a  man  of  ordinary  prudence  would 
have  refused  longer  to  use  it. 

Under  such  circumstances  his  subsequent  use  of  the  defective 
instrumentality  would  not  necessarily,  or  as  a  matter  of  law,  make 
the  servant  guiltj  of  contributory  negli^nce,  but  it  would  be  a 
question  for  the  jury  whether,  in  continuing  its  use  after  he  knew 
of  the  defect,  he  was  in  the  exercise  of  ominary  care.  Many  of 
the  cases  go  further  than  this,  but  this  is  as  far  as  is  necessary  to 
go  under  the  facts  of  the  present  case. 

Courts  also  differ  as  to  the  ground  upon  which  this  should  be 
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placed.  Some  place  it  upon  groundB  of  policy  and  jnstice — ^apon 
a  consideration  of  the  uneonal  situation  of  master  and  servant ; 
others,  upon  the  ground  tnat,  in  such  cases,  the  facts  rebut  the 
presumption  of  a  waiver  on  the  part  of  the  servant ;  others,  upon 
the  ground  of  a  contract  on  the  part  of  the  employer,  implied  from 
the  facts,  that  if  the  servant  continues  in  the  service  in  the  mean 
time,  and  until  the  defects  are  remedied,  the  employer  and  not 
the  servant  will  assume  the  risks. 

We  will  not  attempt  to  determine  which  of  these  is  the  best  or 
most  logical  reason  for  the  rule,  except  to  say  that  the  last  seems 
to  us  very  forcible ;  especially  where  there  is  a  request  to  the 
servant  to  continue  in  the  service.  It  is  sufficient  for  us  that  the 
rule  has  generally  commended  itself  to  the  judicial  mind  (as  it 
does  to  us^  as  founded  in  sound  policy  and  common  justice.  .  If  the 
emergencies  of  a  master's  business  require  him  temporarily  to  use 
defective  machinery,  we  fail  to  see  what  he  has  in  law  or  natural 
justice  to  insist  that  it  shall  be  done  at  the  risk  of  the  servant  and 
not  his  own,  when,  notwithstanding  the  servant's  objection  to  the 
condition  of  the  machinery,  he  has  requested  or  induced  him  to 
continue  its  use  under  a  promise  thereafter  to  repair  it.  Clarke  v 
Holmes,  7  Hurl.  &  N.  948 ;  Hough  v.  Ky.  Co.,  100  U.  S.  213 . 
Patterson  v.  Railroad  Co.,  Y6  Pa.  St.  389 ;  Laning  v.  Railroad  Co., 
49  N.  Y.  531 ;  Snow  v.  Railroad  Co.,  8  Allen,  441 :  Holmes  v. 
Worthington,  2  Foster  &  F.  533.  See,  also,  Ford  v.  Railroad  Co., 
110  Mass.  240 ;  Greenleaf  v.  Railroad  Co.,  29  Iowa,  14 ;  Kroy  v. 
Railroad  Co.,  32  Iowa,  357 ;  Cooley,  Torts,  559 ;  Shear.  &  R.  Kej 

96 ;  Moak'sUnd.  Torts,  61-2 ;  lliomp.  Neg.  1009, 1010  ;  Wo< 

ast.  &  Serv.  §§  752,  761. 

Appellant  suggests  that  the  cases  only  go  to  the  extent  of  hold* 
ing  the  employer  liable  where  the  servant,  although  awai'e  of  the 
defect,  is  ignorant  of  the  risks,  and  that  they  would  not  apply 
where,  as  in  this  case,  the  servant,  an  experienced  engineer,  fully 
understood  the  risk  to  which  the  defects  in  the  engine  would  nat- 
urally expose  him.  An  examination  of  the  cases  cited  will  not 
bear  out  this  position.  None  of  them  are  made  to  turn  upon  any 
such  question.  It  is  true,  in  the  leading  case  of  Clarke  v.  Holmes, 
supra,  Byles,  J.,  in  discussing  the  question  how  far  knowledge  of 
the  defect  by  the  servant  constitutes  negligence,  after  remarking 
that  knowledge  is  only  an  element  .of  negligence,  adds :  "  But  a 
servant  knowing  the  fact  may  be  utterly  ignorant  of  the  risk." 
But  however  true  this  is,  and  however  important  it  may  be  in  other 
cases,  it  had  no  bearing  upon  the  case  then  being  considered,  which 
involved  no  such  questions.  Neither  is  there  any  warrant  for  the 
suggestion  that  the  doctrine  of  these  cases  only  applies  where  the 
servant,  in  reliance  upon  the  promise,  continues  in  the  service  sup- 
posing that  the  defects  had  been  already  remedied.  The  statement 
to  that  effect  in  Whart.  Neg.  220,  finds  no  support  whatever  in 
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the  authorities.  This  disposes  of  the  only  important  question  in 
this  ease  adversely  to  the  appellant. 

The  plaintiff  was  in  the  service  of  the  defendant  as  locomotive 
engineer  upon  a  freight  train  running  between  Minneapolis  and 
Albert  Lea.  On  reaching  the  former  place  in  the  morning  with 
his  train,  upon  examining  his  engine  he  discovered  that  the  ^'  chaf- 
ing irons  "  between  the  en^ne  and  tender  were  partly  broken  oflF. 
He  immediately  reported  the  fact  on  the  "  repair  book  "  to  the 
foreman  of  the  round-house,  whose  duty  it  was  to  have  the  repairs 
made,  and  to  direct  what  engines  should  go  out.  On  returniu^  in 
the  evening  to  go  out  with  his  train  he  found  the  engine  out,  but 
not  repaired.  On  inquiring  of  the  foreman  why  the  repairs  had 
not  been  made,  the  reply  in  substance  was,  that  he  had  not  had 
time.  On  plaintiff  suggesting  that  he  did  not  like  to  take  out  this 
engine,  that  it  was  not  safe,  the  foreman  replied  that  he  was  short 
of  engines  to  do  the  work  on  the  road  and  had  no  other  to  send 
out,  and  added,  "  Proceed  with  that  one ;  you  can  get  it  fixed  at 
Albert  Lea  if  you  have  time ;  if  not,  I  will  remedy  it  when  you 
get  back." 

The  plaintiff  did  so  and  on  the  way  collided  with  another  train, 
(for  which  he  does  not  appear  to  be  responsible,)  and  in  attempting 
to  escape  was  caught  between  the  en^ne  and  tender,  the  defects  in 
the  "  cnafing  irons  "  causing  the  engine  to  override  the  tender  and 
close  up  the  gangway,  through  which  he  was  attempting  to  escape. 
It  does  not  appear  that  the  defect  in  the  chafing  irons  rendered  the 
engine  so  immediately  dangerous  that  a  man  oi  ordinary  prudence 
would  or  should  under  the  circumstances  have  refused  to  run  it. 
At  least,  it  does  not  appear  so  clearly  so  that  a  court  would  hold 
as  a  matter  of  law  that  plaintiff  was  guilty  of  negligence  in  pro- 
ceeding with  the  engine  as  he  did.  It  does  appear  that  it  was 
liable  to  break  in  two  at  any  time,  but  there  is  nothing  conclusively 
showing  that  this  would  have  placed  plaintiff  in  any  special  per- 
sonal danger,  whatever  might  have  been  its  effect  upon  defendant's 
property.  So  far  as  appears  there  might  have  been  no  imminent 
danger  to  plaintiff  from  the  defect  had  not  a  collision  occurred, — 
an  event  which  he  could  hardly  be  expected  to  anticipate  unless 
defendant's  road  was  so  negligently  operated  that  collisions  were 
the  rule  rather  than  the  exception. 

There  is  nothing  in  the  suggestion  that  defendant  was  not  guilty 
of  negligence  because  in  fact  it  did  not  have  a  reasonable  time  to 
repair  this  en^e  that  day,  and  had  no  other  engine  in  condition 
to  send  out.  xhat  was  no  excuse  for  sending  out  an  engine  unfit 
for  use,  and  it  can  hardly  help  the  defendant  to  plead  that  it  did 
not  have  good  engines  enough  to  do  the  business  of  the  road.  The 
complaint  alleged  defects  in  the  engine.  On  the  trial,  evidence 
was  admitted  without  objection  of  the  defective  condition  of  the 
chafing  irons  on  both  the  engine  and  the  tender.     Defendant  after- 
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wards  moved  to  strike  out  the  evidence  regarding  the  defects  in. 
the  chafing  irons  on  the  tender  becanse  not  alleged  in  the  com- 
plaint. Tne  point  was  rather  technical,  for  it  is  a  matter  of  com- 
mon understanding  that  a  tank  and  tender  are  necessary  appurte- 
nances to  every  engine  in  use.  But  in  any  event  there  was  no 
error  in  refusing  to  strike  out  the  testimony.  Having  been  intro- 
duced without  objection,  it  was,  at  most,  discretionary  with  the 
court  whether  to  strike  it  out  or  let  it  stand,  especiallv  as  there  is 
no  claim  that  defendant  was  taken  by  surprise.  Wilson  v.  N.  P. 
R.  Co.,  26  Minn.  278.  The  charge  of  the  court  that  the  burden 
was  upon  defendant  to  prove  contributory  negligence  on  the  part 
of  plaintiff,  was  in  accordance  with  the  law  in  this  State,  as  long 
since  decided  by  this  court. 

If  defendant  desired  a  specific  instruction  to  the  effect  that  if 
contributory  negligence  afllrmatively  appeared  from  the  evidence 
on  the  part  of  plaintiff  himself,  it  would  be  as  effectual  to  bar  a 
recovery  as  if  proven  by  defendant,  he  should  have  so  requested. 
In  view  of  the  evidence  tending  to  show  that  plaintiff's  injuries 
were  very  serious  and  probably  permanent,  there  is  no  warrant 
whatever  for  this  court  to  interfere  with  the  verdict  on  the  ground 
that  the  damages  ($5900^  were  excessive.  The  second  cause  of 
action  set  up  in  the  complaint  was  for  slight  injuries  received  by' 
plaintiff  in  another  collision,  at  another  time,  and  for  which  the 
jury  awarded  him  $75.  We  see  no  reason  for  disturbing  this  ver- 
dict. The  evidence  is  very  strong  that  this  accident  was  caused 
by  the  gross  negligence  and  recklessness  of  defendant's  superin- 
tendent in  ordering  the  movement  of  a  passenger  train  in  disregard 
of  the  previous  orders  of  the  regular  train  dispatcher,  upon  which 
other  trains  were  moving. 

The  plaintiff  was  running  his  train  under  orders,  and  whether  in 
doing  so  he  was  using  reasonable  precautions  was  under  the  evi- 
dence a  question  for  the  jury.  We  cannot  say  as  a  matter  of  law 
that  he  was  not.    Order  affirmed. 

See  Texas  &  Pacific  Ry.  Co.  «.  Ksne,  and  note,  infra. 


Texas  Aia>  Facipio  By.  Oo. 

V. 

Kane. 

(Adwmee  Oasej  Texas.     October  24,  1888.) 

In  a  suit  Institated  by  the  foreman  of  a  certain  section  of  a  railroad  to 
cover  damages  for  personal  injuries,  the  complaint  avowed  that  the  injuries 
in  question  were  caused  by  the  negligence  of  the  defendant  in  failing  to  fur- 
nish plaintiff  a  safe  hand -car. 

Setdf  that  the  said  complaint  was  not  demurrable  on  the  ground  that  it  was 
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the  duty  of  the  plaintiff  himself  to  look  to  the  repairs  of  hand-cars  on  his 
own  section. 

An  allegation  in  the  above  complaint,  that  the  defect  in  the  hand-car  con- 
sisted of  a  hole  in  the  bottom,  of  specific  dimensions,  stated  the  defect  com- 
plained of  with  sufficient  accuracy. 

Said  complaint  alleged  that  defendant,  through  its  agent,  had  promised  to 
furnish  plaintiff  with  a  safe  hand-car  and  to  have  the  defective  one  repaired, 
but  that  it  had  neglected  and  failed  so  to  do  by  reason  whereof  the  injury 
had  occurred. 

MM,  that  the  complaint  sufficiently  alleged  an  obligation  and  duty  on  the 
part  of  the  defendant  to  furnish  plaintiff  with  a  safe  hand-car. 

Where  a  foreman  of  a  section  on  a  railroad  gives  notice  to  the  proper  offi- 
cers of  the  company  of  a  defect  in  the  hand-car  used  bv  him  ana  a  promise 
is  made  him  by  said  officers  to  furnish  a  new  car  or  repair  the  old  one,  it  is 
not  contributory  negligence  for  him  to  continue  to  use  the  old  car  a  reason- 
able length  of  time.  What  is  such  a  reasonable  length  of  time  depends  on 
circumstances  and  is  for  the  jury. 

In  an  action  for  personal  injuries  all  actual  damage,  resulting  naturally 
from  the  act  complained  of,  may  be  recovered  under  a  general  averment  of 
damage. 

It  was  error  in  the  above  case  to  instruct  the  jury  positively  that  plaintiff 
had  given  notice  to  the  company  of  the  defect  in  tne  hand-car,  where  the 
company  denied  that  such  was  the  case. 

James  Turner  for  appellant 
Tilson  &  Henderson  for  appellee. 

WiLLSON.  J. — ^This  suit  was  instituted  by  appellee  to  recover  of 
appellant  ^00  damages  for  alleged  injuries  sustained  by  him  by 
reason  of  being  run  over  by  a  hand-car  while  he  was  in  t^ie  employ- 
ment of  appel&nt.  He  alleged  in  his  petition  in  substance :  that 
he  WBS  in  §16  employment  of  appellant  as  foreman  on  a  section  of 
the  road ;  that  appellant  by  the  contract  of  employment  undertook 
to  furnish  him  with  a  safe,  good,  and  sufficient  hand-car  for  him  to 
travel  on  from  one  part  to  another  of  said  section,  to  attend  as  sec- 
tion foreman  to  the  business  of  appellant;  that  on  the  26th  of 
August,  1881,  while  travelling  on  said  section  in  a  hand-car  pro- 
vided for  him  by  appellant,  and  while  engaged  in  attending  to  his 
duties  as  section  foreman,  he  was  thrown  from  said  hand-car,  and 
seriously  injured  thereby ;  that  said  hand-car  ran  over  him,  and 
wounded  ana  bruised  him  greatly,  and  that  by  reason  of  the  inju- 
ries thus  received  he  was  <mmaged  in  the  sum  of  $500,  said  dam- 
ages consisting  in  physical  suffering,  six  months'  loss  of  time, 
money  paid  wr  medical  attention,  nursing,  etc.;  that  this  injury 
was  caused  by  a  defect  in  the  hand-car ;  that  said  defect  consisted 
in  a  hole  in  tne  floor  of  said  hand-car,  about  18  inches  long  and 
four  inches  wide;  that  while  the  hand-car,  upon  which  he  was 
travelling,  was  in  rapid  transit  over  the  road,  an  iron  tool  about  18 
inches  in  length,  which  was  being  carried  on  the  car,  f  e}l  through 
the  hole  aforesaid,  one  end  striking  against  a  cross-tie  and  the  other 
against  the  car,  which  caused  him  to  be  thrown  in  front  of  the  car. 
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and  the  car  ran  over  him ;  that  appellant  well  knew  of  said  defect 
in  said  hand-car,  and  promised  him  that  the  same  shonld  be  remedied 
as  soon  as  possible,  and  told  and  required  him  to  so  ahead  and  use 
said  hand-car ;  that  appellant  failed  to  remedy  said  defect  in  said 
hand-car  according  to  promise. 

Appellant  filed  a  general  demurrer  and  special  exceptions  to  the 

!)etition,  which  were  overruled,  and,  upon  a  trial  of  the  case,  appel- 
ee  recovered  a  judgment  against  appellant  for  $500  and  costs. 

It  is  assigned  as  error  that  tne  court  overruled  the  general 
demurrer  to  the  petition.  In  support-  of  this  assignment  it  is 
urged: 

1st.  The  demurrer  should  have  been  sustained,  because  it  appeared 
from  the  petition  that  the  plaintiff  was  himself  foreman  in  his  de- 
partment, representing  the  master  therein ;  that  the  defendant,  a 
corporation,  can  onhr  act  by  its  agent,  and  that  it  was  lie  duty  of 
the  plaintiff  himself  as  the  representative  of  the  master,  to  see  that 
the  nand-car  was  repaired. 

2d.  The  position  as  section  foreman  (as  the  name  implies)  is  the 
first  and  supreme  agent  of  the  defendant  in  his  department  under 
whom  all  otiiers  on  the  section  are  placed,  and  that  to  him  the  mas- 
ter must  look  for  the  proper  conduct  of  the  business  of  the  section, 
and  that  his  duties  must  mclude  the  supervision  and  care  of  the 
tools  and  machinery  of  the  section,  and  repairs  of  sudi  tools  and 
machinery. 

To  warrant  the  court  in  sustaining  the  general  demurrer  upon 
the  grounds  stated,  it  would  have  to  oe  assumed  that  the  court  judi- 
cially knew  that  it  was  the  duty  of  appellee  to  repair  the  defective 
car.  This  would  be  extending  the  range  of  judicial  knowledge  be- 
yond any  limit  yet  prescribed,  so*  far  as  we  are  aware.  Weiknow 
of  no  law  which  requires  the  foreman  of  a  railroad  section  to  repair 
tools,  machines,  etc.,  in  Ms  charge  as  such  foreman.  If  by  tlie  con- 
tract of  his  employment,  or  by  the  rules  and  regulations  of  the 
company  made  known  to  him,  the  duty  devolved  upon  appellee  to 
repair  tne  hand-car,  this  fact  would  be  a  matter  of  defense  to  be 
pleaded  and  proved  by  appellant.  It  is  a  question  of  fact  and  not 
one  of  law,  a  question  to  be  presented  by  plea,  and  not  by  demur- 
rer. We  are  of  opinion  that  the  allegations  in  the  petition  disclose 
a  good  cause  of  action  in  appellee,  ana  that  the  court  did  not  err  in 
overruling  the  general  demurrer. 

We  thmk  appellant's  second  assignment  of  error,  which  re- 
lates to  the  ruling  of  the  court  in  ovemdinff  its  four  special  excep- 
tions to  the  appeUee's  petition  is  not  well  t2s:en.  1st.  It  is  alleged 
in  the  petition  that  the  defect  in  the  hand-car  consisted  in  a  hole  in 
the  bottom  of  it,  ffiving  the  dimensions  of  the  hole,  etc.  We  think 
this  was  sufficiently  specific  as  to  the  defect.  2nd.  It  is  sufficiently 
and  we  think  clearly  alleged  in  the  petition  that  appellee  sustained 
damages  by  reason  of  the  neglect  of  appellant  to  ftimish  him  with 
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a  safe  hand-car.  3d.  It  is  alleged  that  the  appellant,  through  its 
agent,  had  promised  to  famish  appellee  with  a  safe  hand-car,  and 
to  have  the  defective  one  repaired,  and  failed  so  to  do,  and  that  by 
reason  of  such  failure  ap]>ellee  sustained  the  injuries  complained 
of.  This,  we  think,  sumciently  alleged  an  obli^tion  and  duty  on 
the  part  of  the  company  to  supplj  appellee  wim  a  safe  han^-car. 
4th.  Appellant  sa^s  that  the  petition  shows  upon  its  face  that  if 
plaintitt  was  ever  mjured  as  alleged,  it  was  because  of  his  own  neg- 
ngence  and  not  the  negligence  of  the  defendant,  and  that  if  there 
was  any  negligence  by  defendant  as  alleged,  the  said  petition  shows 
contributory  n^ligence  on  the  part  of  the  plaintijS,  and  that  the 
defendant  well  knew  the  defects,  if  any,  in  the  hand-car.  We  do  not 
so  understand  the  averments  in  the  petition.  It  very  clearly  al- 
leges negligence  on  the  part  of  the  company  in  failing  to  supply 
appellee  with  a  safe  hand-car  after  being  notified  that  the  one  he 
was  using  was  defective.  It  alleges  a  promise  on  the  part  of  the 
company  to  have  the  defective  car  repaired,  or  to  famish  a  safe  one 
in  its  steisul,  accompanied  by  a  request  that  appellee  would  continue 
to  use  the  defective  car  until  a  better  one  could  be  supplied.  It 
does  not  show  upon  its  face  that  it  was  the  duty  of  the  appellee  to 
repair  the  defect  in  the  hand-car,  and  it  cannot  be  assumed  as  a 
matter  of  law  that  such  was  his  duty. 

It  is  strenuously  contended  by  appellant's  counsel  that  as  ap- 
pellant knew  of  the  defect  in  the  nand-car  it  was  his  duty  as  a  ser- 
vant of  the  company  to  repair  it,  and  that  as  he  did  not  ao  this,  but 
continued  to  use  the  same  in  its  defective  condition,  he  was  guUtv 
of  contributory  negligence,  and  therefore  could  not  recover  in  this 
action.  In  support  of  this  position  we  are  cited,  among  other  au- 
thorities, to  tne  case  of  the  H.  &.  T.  C.  E.  R  Co.  v,  Myers,  55 
Tex.  110,  where  it  is  said,  "  The  company  is  required  by  the  plain- 
est dictates  of  reason  and  rules  of  law,  to  furnish  to  its  servants  ope- 
rating trains,  good,  sound,  and  suitable  machinery,  apparatus,  and 
material  necessary  in  the  conducting  of  that  business ;  and  gener- 
ally the  company  is  liable  to  its  servant  for  injuries  resulting  from 
the  use  of  defective  machinery,  apparatus,  or  material  in  the  dis- 
charge of  their  duty,  provided  the  company  knew,  or  should  have 
known  by  reasonable  care,  that  the  same  was  so  defective  or  unfit 
for  the  purposes  for  which  it  was  furnished.  This  rule  is  subject 
to  a  qualification  founded  in  reason  and  amply  sustained  by  autnor- 
ity,  and  that  is,  if  the  servant,  after  having  knowledge  of  the  defect- 
ive machinery,  apparatus,  or  material,  remains  in  the  service  and 
attempts  to  use  tne  same  and  is  thereby  injured,  he  cannot  recover 
of  the  company  for  such  injury.'^  There  is  no  question  but  that 
the  doctrine  above  quoted  is  correct,  and  well  settled  by  the  au- 
thorities. But  the  qualification  mentioned  to  the  rule  as  to  the 
liability  of  the  company  is  itself  subject  to  a  qualification  equally  as 
well  settled,  which  is,  as  stated  by  Mr.  Thompson,  as  follows:  "  A 
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servant  does  not,  by  merely  continnin^  in  the  service,  after  knowl- 
edge of  defects  in  the  machinery  which  he  is  obliged  to  use,  as- 
sume the  risks  attendant  upon  the  use  of  such  machmery.  Such  a 
result  only  follows  where  he  continues  in  the  service  without  ob- 
jection or  protest  or  without  being  induced  by  his  master  to  believe 
that  a  change  wiU  be  made.  If  the  master  has  promised  to  remedy 
the  defect  or  has  held  out  other  like  inducements  to  the  servant  to 
remain  in  the  service,  the  mere  fact  of  his  having  remained  in  the 
service  will  not,  of  itself,  as  matter  of  law,  exonerate  the  master 
from  liabilities;  but  the  question  of  negligence  will  be  for  the 
jury.  If  the  servant,  after  ac<ndring  knowledge  of  the  defect, 
complains  of  it  to  the  master  ana  the  master  assures  hinn  that  it 
will  be  repaired  in  a  reasonable  time,  he  will  not  be  presumed  to 
have  waived  the  defect  by  remaining  for  such  reasonable  length  of 
time  in  the  service,  and  what  will  constitute  such  reasonable  length 
of  time  will  depend  upon  the  circumstances  of  each  case,  and  will 
be  a  question  of  fact  lor  the  jury."  2  Thompson  on  Neg.,  sec.  16,  p. 
1009.  See,  also.  Shear.  &  Bied.  N^.,  sec.  96  ;  Hough  v.  Eailway 
Co.,  100  U.  S.  213,  where  this  qualmcation  is  fully  discussed  and 
the  authorities  cited  sustaining  it. 

Appellee  by  the  averment  m  his  petition  very  clearly,  we  think, 
brougnt  himself  within  the  qualification  last  quoted,  and  hence  his 
petition  is  not  obnoxious  to  the  fourth  special  exception  urged 
against  it. 

It  was  not  error  to  admit  evidence  of  general  actual  damages. 
Such  actual  damages  as  result  naturally  from  an  act  complained  of 
may  be  recovered  under  a  general  avirment  of  damages,  and  need 
not  be  specially  pleaded.  Le  Eelle  v.  W.  U.  Tel.  Co.,  55  Tex.  308 ; 
T.  A.  P.  Ey.  Co.  V.  Durrett,  57  Tex.  48 ;  H.  &  T.  C.  H^.  Co.  v. 
Soehm,  57  Tex.  152.  No  special  damages  were  alleged  m  the  pe- 
tition, except  expenses  for  medical  attention  and  nursing,  but  the 
evidence  objected  to  and  admitted  was  confined  to  general  actual 
damages  such  as  would  naturally  result  from  the  act  complained  of, 
and  was  therefore  admissible  under  the  general  allegations  of 
damage. 

Several  errors  are  assigned  to  the  charge  of  the  court  which 
we  deem  it  unnecessary  to  discuss  in  detail.  We  think  the  charge, 
with  one  exception,  correctiy  stated  the  law  of  the  case  and  was  sub- 
stantially sufficient.  It  is,  however,  manifestly  and  materially  erro- 
neous in  one  particular.  We  aQude  to  that  clause  which  is  in^the 
following  words:  "The  evidence  shows  that  the  plaintiff,  Eane, 
had  given  notice  of  the  defect  in  said  hand-car  to  aef endant's  au- 
thorized agents  or  supervisors,  which  was  notice  to  the  defendant, 
and  his,  the  said  aunt's,  negligence  would  become  the  negligence 
of  defendant."  This  clause  of  the  charge  assumes  as  unaisputed 
facts,  important  issues  in  the  case.  Appellant  denied  that  it  had 
any  knowledge  of  the  defects  in  the  hand-car,  and  denied  that  no- 
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tice  of  any  defect  had  been  given  to  it  through  any  of  its  author- 
ized agents.  These  were  issues  of  fact  in  the  case  for  the  jury 
alone  to  determine.  It  was  not  for  the  court,  but  for  the  jury  to 
say  whether  or  not  the  notice  of  the  defect  had  been  ^ven  to  an 
authorized  agent  of  appellant.  Upon  tiiis  issue  depended  mainly 
appellee's  right  to  recover  in  this  action.  It  was  a  controlling  issue 
in  the  case,  and  the  court  had  no  authority,  whatever  might  oe  the 
evidence  upon  it,  to  arro^te  to  itself  the  province  of  the  jury  and 
determine  the  issue  in  favor  of  the  plamtiS.  It  was  clearly  a 
charge  upon  the  weight  of  evidence,  and  upon  a  material  issue,  and 
was  well  calculated  to  influence  the  verdict  of  the  jury.  Kev.  Stat. 
Art.  1317 ;  T.  &  P.  Ky.  Co.  v.  Murphy,  46  Tex.  356.  Because  of 
this  error  in  the  charge  the  judgment  must  be  reversed  and  the 
cause  remanded. 

There  are  other  assignments  of  error  which  we  have  deemed 
it  not  essential  that  we  should  discuss.  We  will  say,  however,  that 
we  think  the  court  did  not  err  in  refusing  to  give  the  special 
charges  reouested  by  the  appellant,  as  they  did  not  contain  the  law 
as  appHcabie  to  the  facts  of  the  case,  as  we  understand  the  law  and 
the  facts  to  be. 

Eeversed  and  remanded. 

Continuing  use  of  Defeotive  Apparatus  without  Notice. — Where  a  servant 
after  observing  a  defect  in  the  apparatus  employed  by  him,  fails  to  notify  the 
company  and  continues  to  use  the  apparatus  without  complaint  or  objection, 
he  cannot  recover  in  case  of  an  injury  resulting  therefrom.  Crutch  field  «. 
Richmond,  etc.,  R.  R.  Co.,  78  N.  C.  800;  Eroy  e.  Chicago,  etc.,  R  Co.,  82 
Iowa,  857;  Way  «.  Illinois,  etc.,  R.  R.  Co.,  40  Iowa,  841;  Toledo,  etc.,  R.  R. 
Co.  e.  Eddy,  72  111.  138;  Davfs  v,  Detroit,  etc.,  R.  Co.,  20  Mich.  106;  Planni- 

§an  e.  C.  &  N.  W.  R  Co.,  2  Am.  &  Enj.  R  R  Cas.  150;  Green  &  Coates 
ts.  Pass.  I^.  Co.  «.  Bresmer,  4  Am.  &  £og.  R  R.  Cas.  647 ;  Ballon  e.  Chi- 
cago, etc.,  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  480;  Rains  «.  St.  Louis,  etc.,  R. 
Co.,  6  Am.  &  Eng.  R.  R.  Cas.  610;  Houston  &  T.  C.  R  Co.  «.  Myers,  8  Am. 
&  Eng.  R  R  Cas.  114;  Louisville,  etc.,  R  R  Co.«.  Orr.  8  Am.  &EDg.  R  R 
Cas.  94;  Umback  v.  L.  8.  &  M.  S.  R  Co.,  8  Am.  &  Eng.  R  R  Cas.  98; 
Sweeney  «.  Central  Pacific  R.  R  Co.,  8  Am.  &  Eng.  R  R  Cas.  571 ;  DePorest 
9.  Jewett,  8  Am.  &  Eng.  R.  R.  Cas.  495;  Mayes  «.  Chicago,  etc.,  R.  Co.,  8 
Am.  &,  Eng.  R  R.  Cas.  527:  Watson  e.  H.  &  T.  C.  R  R  Co.,  11  Am.  &  Eng. 
R.  R.  Cas.  218;  McQueen  «.  Central  Branch  Union  Pac.  R  Co.,  supra. 

Continuing  use  of  Defective  Apparatus  aftpr  Notice. — Where  the  servant 
has  given  notice  to  the  company  of  the  defect  and  promises  have  been  made 
to  him  that  the  defect  shall  be  remedied  and  inducements  or  persuasions  held 
out  to  him  to  continue  his  work,  he  is  not  guilty  of  contributory  negligence 
per  se  in  continuing  the  use  of  the  defective  apparatus  for  a  reasonable  time. 
Laning  e.  New  York  Central  R  R  Co.,  49 N.  Y.  521 ;  Bclair  v,  Chicago,  etc., 
R  Co.,  43  Iowa,  682;  Crutchfield  u.  Richmond,  etc.,  R  Co.,  78  N.  C.  300; 
Colorado,  etc.,  R.  Co.  v.  Ogden,  8  Col.  499;  Snow  e.  Housatonic  R.  Co.,  8 
Allen,  441;  Patterson  v.  Pittsburgh  R  R.  Co.,  76  Pa.  St.  898;  Little  Rock 
&  Ft.  S.  R  R  Co.  «.  Duffey,  4  Am.  &  Eng.  R  R  Cas.  137;  Greene  «.  Minne- 
apolis &  St.  L.  R  Co.,  supra. 

The  question  of  contributory  negligence  is,  in  such  case,  for  the  jury.  Le 
Claire  e.  Railroad  Co.,  20  Minn.  9;  Stoddard  e.  St.  Louis,  etc.,  R  R  Co.,  65 
Mo.  514;  Smith  v.  Union  R  Co.,  61  Mo.  591. 
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(9  Lea  {Tenneaee),  685.) 

In  action  by  an  employee  against  a  railroad  company  for  personal  injury 
resulting  from  neffliffence  in  equipment  of  a  hand-car,  wherein  contributory 
negligence  was  a  defense,  the  following  charge  on  that  subject  was  held  not 
positive  error:  '*If  the  handle  of  the  lever  was  defective,  and  such  defect 
was  known  to  the  plaintiff,  and  he  accepted,  or  continued  in  its  service, 
using  the  same  with  full  knowledge  of  the  defects,  he  could  not  recover;" 
and  ^4f  the  plaintiff  might,  by  the  exercise  of  ordinary  care,  have  escsped 
the  injury,  he  cannot  recover." 

The  Supreme  Ck)urt  will  not  disturb  a  verdict,  '*  though  the  jury  might 
well  have  found  the  weight  of  proof  to  be  the  other  way." 

Appeal  in  error  from  the  Law  Conrt  at  Bristol 
N.  M.  Taylor  and  W.  D.  Haines  for  Bailroad. 
Bailey  &  McCroBkey  for  Smith. 

MoFabland,  J. — This  action  was  brought  by  Smith.  In  his 
declaration  he  avers  that  he  was  an  employee  of  the  railroad  com- 
pany as  a  "  section  hand,"  and  while  so  employed  received  serious 
mjuries  in  consequence  of  gross  negligence  and  want  of  caution 
upon  the  part  of  the  company  in  respect  to  a  defect  in  the  ma- 
chinery and  equipping  of  a  hand-car  placed  on  the  road  for  the 
use  of  the  "  section  hands,"  which  defect  was  known  to  the  com- 
pany, or  might  have  been  known  by  proper  diligence. 

l!he  facts  as  deposed  to  by  the  plaintiff  and  others,  are  in  sub- 
stance that  at  the  close  of  the  day^s  work  on  the  2d  of  June,  1881, 
the  plaintiff  and  the  other  section  hand,  in  obedience  to  the  orders 
of  tne  "section  boss,"  put  the  "tools"  on  the  "hand-car"  or 
"  lever-car,"  and  started  with  it  to  the  tool  chest,  while  moving  in 
that  direction  and  while  plaintiff  was  standing  on  the  front  of  the 
car  and  working  one  end  of  the  lever,  the  handle  broke,  throwing 
him  off  in  front  of  the  car,  which  ran  over  him,  injuring  him 
badly.  The  handle  was  of  wood  and  had  been  in  use  about  a 
month.  One  witness  says  he  examined  the  handle  that  was  broken 
and  he  thought  it  looked  "  doaty  "  in  the  centre,  or  had  something 
like  a  "  dry  rot,"  though  he  did  not  examine  it  carefully. 

For  the  defendant  the  section  boss  proves  that  he  examined  the 
handle  after  it  was  broken,  and  it  was  perfectly  sound — ^it  was 
made  of  "  red  hickory,"  by  one  Beedleman.  Beedleman  proves 
that  he  made  it,  under  a  contract  to  make  handles  for  the  company, 
that  it  was  cut  from  a  "  white  hickory  "  tree,  and  was  sound.    He 
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Bays,  however,  that  it  was  one  and  a  half  inches  in  diameter  where 
it  went  through  the  socket,  and  thinks  it  ought  to  have  been  larger 
to  make  it  safe.  He  helped  put  in  the  handle  but  did  not  test  its 
strength  otherwise  than  oy  his  eye.  There  was  proof  tending  to 
show  that  at  the  time  of  the  accident,  the  hands  were  endeavoring 
to  run  the  car  rapidly,  so  as  to  get  out  of  a  shower  of  rain.  Plain- 
tiff had  been  in  the  employ,  ^^  off  and  on,"  for  six  yeajhs,  most  of 
the  time  as  a  ^^  section  hand." 

The  charge  of  the  judge  is  made  up,  to  a  ^eat  degree,  of  ex- 
tracts from  various  opinions  of  this  court  on  kmdred  questions.-  It 
embraces  some  matters  not  strictly  applicable  to  the  facts  of  the 
case,  but  probably  not  misleading.  Several  propositions  were  sub- 
mitted by  the  counsel  of  the  defendant,  which  the  court  declined 
to  give,  except  so  far  as  embraced  in  his  general  charge.  Without 
noticing  these  in  detail,  it  is  only  necessary  to  consider  whether 
there  was  any  material  error  in  regard  to  the  vital  and  turning 
points  in  the  case. 

The  only  defect  in  the  car  attempted  to  be  shown,  was  in  the 
handle  of  the  lever.  The  defects  in  the  handle  were,  that  it  was 
made  of  unsound  wood,  and  was  too  small.  As  to  the  first  defect 
it  was  insisted  for  the  company,  that  it  was  not  responsible  for  lat- 
ent defects  when  the  article  was  purchased  from  a  manufacturer. 
The  rule  as  established  in  Kailroad  v.  Jones,  9  Heis.  27,  is,  that  a 
railroad  is  not  responsible  for  the  negligence  of  a  manufacturer 
from  whom  it  purchases  machinery.  That  if  the  defect  be  such 
as  could  not  be  discovered  by  the  company  upon  application  of  the 
proper  tests,  then  it  would  not  be  liable,  although  the  manufac- 
turer might  have  discovered  the  defects.  The  judge's  charge  on 
this  point  is  in  the  language  of  Judge  Nicholson,  in  the  case  referred 
to.  It  required  no  special  skill  or  scientific  knowledge  to  test  the 
strength  of  a  wooden  lever  or  handle  like  the  one  described. 

In  respect  to  the  defect  in  the  size  of  the  handle,  the  control- 
ling question,  undoubtedly  was,  whether  or  not  the  plaintiff  had 
as  full  knowledge  of  this  defect  as  any  one  else,  that  is  to  say, 
whether  he  could  not  see  the  size  of  the  handle,  and  may  be  sup- 
posed to  have  as  sound  judgment  as  to  the  probable  strength  of  a 
handle  of  that  size  as  any  one,  as  the  determination  of  such  a  mat- 
ter required  no  special  knowledge  or  scientific  skill,  and  if  with 
such  knowledge,  the  plaintiff  elected  to  continue  in  the  service, 
he  would  be  regarded  as  voluntarily  electing  himself  to  take  the 
risk. 

This  is  the  principle  of  the  case  of  Kailroad  v,  Hodges,  relied 
upon  bv  the  counsel  of  the  company.  Upon  this  point  the  judge 
charged  the  jury  "  that  if  the  handle  of  the  lever-car  was  defect- 
ive, and  sncn  defect  was  known  to  the  plaintiff,  and  he  accepted 
service,  using  the  same,  or  continued  using  the  same  with  full 
knowledge  oi  the  defects,  he  could  not  recover,"  and  again,  "  if 

15  A.  &  E.  R.  Cas.^15 
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the  plaintiff  migbt,  by  the  exercise  of  ordinary  care,  have  escaped 
the  injury,  he  could  not  recover." 

The  special  requests  on  this  point  were  not  more  directly  appli- 
cable to  the  facts  than  the  charge  above  given,  in  fact,  the  special 
requests  on  this  point  are  somewhat  more  general  than  the  lan- 
guage of  the  charge. 

There  is,  therefore,  no  positive  error  in  the  charge  or  in  the 
refusal  to  give  the  further  instructions  asked.  The  question  then 
arises  whether  there  is  evidence  to  support  the  verdict  ? 

80  far  as  the  defect  in  the  size  of  the  handle  is  concerned,  it  is 
apparent  that  the  plaintiff  had  full  knowledge  and  was  as  capable 
of  judging  the  strain  a  handle  of  that  size  would  probably  bear,  as 
any  one  else,  and  with  this  knowledge  he  continued  its  use  at  his 
own  risk.  The  principle  of  the  Rauroad  v.  Hodges  case,  directly 
applies. 

The  verdict,  then,  must  rest  upon  the  proof  that  the  handle  was 
not  of  sound  wood,  and  that  this  might  "have  been  discovered  by 
the  employees  of  the  company  who  put  it  in,  by  reasonable  care 
or  testing  its  strength,  and  there  is  proof  to  this  effect,  and  al- 
though the  jury  might  well  have  found  the  weight  of  proof  to  be 
the  other  way,  yet,  under  the  rules  of  this  court  we  cannot  disturb 
the  finding. 

The  judgment  will  be  affirmed. 

See  Green  «.  Minneapolis,  etc.,  R.  Co.,  supra;  Texas  A  Pacific  B.  Co.  fi, 
Kane,  and  note,  supra;  and  McQueen  «.  Central  B.  Union  Pac  R.  Co.,  and 
note,  infra. 


McQueen 

V, 

Central  Branch  Union  Paoifio  R.  R.  Oo. 

(Advance  Case^  Kanaas,    November  9,  1888.) 

Where  the  plaintiff  was  in  the  employ  of  the  railroad  company,  painting 
depots,  bridges,  tanks,  and  switches  along  the  line  of  the  road,  and  was 
transported  over  the  road  to  discharge  the  duties  of  his  employment,  in  a 
small  steam-car  used  only  by  the  officers  and  employees  of  the  railroad  com- 
pany, which  car  was  propelled  by  steam  and  was  something  after  the  shape 
of  a  hand-car ;  held^  that  plaintiff  was  merely  an  employee  of  the  railroad 
company,  ridins  upon  the  road  in  the  steam  hand-car,  in  consequence  of  his 
employment  and  as  an  employee,  without  paying  any  fare;  therefore,  he  was 
not  a  passenger  within  the  true  sense  of  that  term,  nor  entitled  to  the  rights 
of  a  passenffer. 

In  an  action  for  personal  injury,  the  plaintiff,  employed  and  transported 
as  above  stated,  offered  evidence  tending  to  prove  that  he  was  injurea  by  a 
steam  hand-car  jumping  from  the  track,  caused  by  the  carelessness  of  the 
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company  in  using  defective  wheels,  in  this,  that  the  flanges  of  the  wheels  were 
not  as  deep  as  the  wheels  of  other  cars,  and  that  the  wheels  were  worn  flat. 
It  did  not  appear  that  the  plaintiff  rode  upon  the  car  under  any  special 
orders  of  the  company,  or  made  any  report  of  the  alleged  defects  to  the 
company  or  to  any  of  its  officers,  or  that  he  had  any  promise  or  assurance  of 
the  company  that  it  would  remedy  the  defects  in  the  wheels  of  the  car  or 
provide  new  wheels;  and  before  the  injury  complained  of,  the  defects  in  the 
wheels  (if  any  existed)  were  plainly  visible,  ana  the  plaintiff  not  only  had 
full  opportunity  to  acquire  knowledge  of  the  condition  of  the  wheels,  but 
must  have  known  their  condition.  Held,  therefore,  that  even  if  the  defects 
existed  in  the  wheels,  the  company  was  not  liable  to  the  plaintiff,  because  he 
must  be  held  to  have  either  voluntarily  run  the  risk  of  being  injured,  or  to 
have  been  guilty  of  contributory  negligence. 

TomlinBon  &  OriflSn  and  H.  M.  Jackson  for  the  plaintiff  in 
error. 

Everest  &  Waggener  for  the  defendant  in  error. 

HoRTON,  C.  J.^ — Action  for  personal*  injury.  The  court  in- 
structed the  jury,  upon  the  facts  proved  upon  the  trial,  that  the 
plaintiff  was  not  entitled  to  recover,  and  directed  the  jury  to  return 
a  verdict  for  the  company. 

The  principal  question  in  this  case  is,  whether  the  plaintiff  was 
a  passenger,  or  entitled  to  the  rights  of  a  passenger,  at  the  time  of 
his  injury.  The  facts  are  substantially  these :  The  plaintiff,  on 
June  6th,  1878,  was,  and  for  a  year  prior  thereto  had  been,  in  the 
employ  of  the  railroad  company,  painting  depots,  bridges,  tanks, 
and  switches ;  part  of  the  time  working  m  the  city  of  Atchison, 
and  part  of  the  time  along  the  line  of  the  road.  In  the  early  pai*t 
of  June,  1878,  he  started  for  Waterville,  accompanied  by  the  en- 
gineer, on  a  small  steam  hand-car,  used  only  by  the  officers  and 
employees  of  the  railroad  company.  The  car  was  propelled  by 
steam,  and  was  something  after  the  shape  of  a  hand-car.  It  had 
two  pair  of  wheels.  They  were  about  eighteen  inches  in  diameter, 
connected  by  a  rod  or  crank,  and  were  the  ordinary  width  of  the 
track.  The  front  pair  were  about  two  and  one-half  or  three  feet 
from  the  rear  pair.  There  was  a  horizontal  steam  engine,  of  three- 
horse  power,  very  near  the  center,  about  the  size  of  a  small  stove. 
The  boUer  rested  in  an  upright  position,  and  was  about  two  feet  in 
diameter.  The  coal  box  was  situated  on  the  left  of  the  boiler. 
There  was  a  water  tank  under  the  rear  seat.  The  car  had  two 
seats,  one  on  the  front  and  one  in  the  rear.  The  plaintiff  painted 
the  uprights  of  the  switch  boards  at  all  the  stations  on  his  way  to 
WaterviUe.  On  the  morning  of  the  §th  of  June,  1878,  he  started 
from  Waterville  on  the  steam  hand-car  to  return  to  Atchison,  and 
in  coming  into  Netawaka,  as  the  steam  hand-car  passed  in  on  the 
side  track,  the  car  jumped  the  track.  Plaintiff  was  thrown  some 
ten  or  twelve  feet,  his  face  striking  the  ground,  and  the  car  falling 
upon  his  ankle  or  foot.    After  being  injured  he  did  not  stop  to 
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discover  the  cause  of  the  car  jumping  off  the  track,  bnt  rode  into 
Atchison  on  the  same  car. 

The  evidence  did  not  disclose  any  contract  between  the  pLuntiff 
and  the  company  for  his  transportation  over  the  road,  bnt  it  is  dear 
therefrom  that  he  was  carried  from  station  to  station  npon  the  road, 
so  that  he  might  discharge  the  dnties  of  his  emplojmenL  Upon 
the  facts  proved,  the  plaintiff  was  merely  an  employee  of  the  rail- 
road company,  riding  npon  the  road  in  the  steam  hand-car  in  con- 
sequence  of  his  employment ;  and  as  an  employee,  paying  no  fare, 
he  was  not  a  passenger  within  the  tme  sense  of  that  term,  nor  en> 
titled  to  the  rights  of  a  passenger.  Shearman  and  Redfield  on  Xeg- 
ligence,  101-127;  1  Kedfield  on  Railways,  520-537;  Railway  Co. 
V.  Nichols,  8  Kas.  505 ;  Railway  Co!  v.  Salmon.  11  Kas.  83. 

Counsel  for  plaintiff  say,  however,  that  even  if  the  plaintiff  was 
not  a  passenger  on  the  steam  hand-car  at  the  time  oi  the  injury, 
yet  that  he  is  entitled  to  recover  damages,  because  there  is  some 
evidence  showing  that  his  injury  was  caused  by  the  carelessness  of 
the  company  in  using  defective  wheels  to  the  steam  hand-car  upon 
which  he  was  transported  from  station  to  station,  on  his  return 
from  Waterville  to  Atchison.  The  defects  in  the  wheels  of  the 
car  (if  any  existed)  were  that  the  flanges  on  the  wheels  were  not  as 
deep  as  other  wheels,  and  that  the  wheels  were  worn  flat.  Even  if 
the  wheels  were  defective,  as  testifled  to  by  the  plaintiff,  neverthe- 
less the  company  in  this  instance  was  not  liable,  although  the  de- 
fects were  such  as  under  ordinary  circumstances  the  company  would 
be  bound  to  remedy,  as  the  plaintiff  was  equally  chargeable  with 
the  notice  of  the  defects  as  the  .company.  He  was  well  acquainted 
with  the  steam  hand-car  and  the  wheels  thereof.  At  Yeimilion 
station,  prior  to  the  accident,  he  had  helped  to  shove  the  ear  back 
a  mile,  so  as  to  let  the  passenger  train  go  past.  He  had  got  on  and 
off  at  every  station.  Had  fuu  opportunity  to  know  the  condition 
of  the  wheels.  He  testified  he  had  examined  the  car.  That  he 
had  wiped  the  car  several  times  before  the  injury,  and  the  wiping 
consisted  in  taking  all  the  oil  off  the  wheels. 

If  the  plaintiff  rode  npon  the  car  without  any  special  orders 
of  the  company,  and  made  no  report  of  such  defects  to  the 
company,  or  to  any  of  its  oflScers,  and  had  no  promise  or  as- 
surance from  the  company  that  they  would  remedy  the  de- 
fects in  the  wheels  of  tne  car,  or  provide  new  wheels  therefor, 
with  the  knowledge  he  had  of  the  condition  of  the  steam 
hand-car  and  the  wheels  at  the  time  of  the  injury,  he  must 
be  held  to  have  either  voluntarily  run  the  risk  of  being  injured 
or  to  have  been  guilty  of  contributory  negligence.  If  any  defects 
existed  in  the  wheels  of  the  car,  they  were  plainly  visible,  and 
the  plaintiff  had  not  only  full  opportunity  to  acquire  a  knowl- 
edge of  the  condition  of  the  wheels,  but  must  have  known  their 
condition.    Therefore,  if  the  defects  existed,  he  was  not  entitled 
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to  recover.  Woodley  v.  Kailroad  Co.,  2  Exch.  Div.  384 ;  Kielly 
V.  Mining  Co.,  3  Saw.  500;  Hayden  v.  Manufacturing  Co.,  29 
Conn.  548 ;  Railroad  Co.  v.  Kinney,  58  Ga.  485 ;  Lumley  v.  Cas- 
well, 47  la.  159 ;  Railroad  Co.  v.  Monroe,  85  111.  25 ;  Coal  Co.  v. 
Reed,  6  O.  L.  J.  272 ;  Artman  v.  Railroad  Co.,  22  Kas.  299. 

In  this  connection,  perhaps  we  ought  to  say  that  the  engineer  in 
charge  of  the  steam  hand-car  at  the  time  of  the  injury  testified, 
after  the  car  jumped  the  track  he  looked  at  the  rims  on  the  inside 
of  the  wheels ;  that  they  were  not  worn  so  as  to  hurt  the  car  any ; 
that  they  were  all  right ;  that  the  wheels  were  not  worn  to  any 
great  extent ;  that  the  wear  on  them  was  not  noticeable ;  that  they 
were  in  good  condition  and  nothing  the  matter  with  them ;  also 
that  a  large  amount  of  other  evidence  was  offered  by  the  company 
tending  to  prove  the  same  facts,  and  to  show  that  the  accident  was 
an  unavoidable  one. 

The  iudgment  of  the  District  Court  will  be  affirmed. 

All  tlie  justices  concurring. 

When  Servant  is  and  is  not  a  Passenger. — ^The  principal  case  is  entirely 
in  accord  with  the  current  of  authority  on  the  particular  subject  involved. 
When  a  servant  is  being  transported  either  to  or  from  his  work  upon  a  rail- 
road without  paying  any  compensation  therefor,  he  is  not  considered  as  a 
passenger,  bat  retains  in  all  respects  the  position  of  a  servant.  The  company 
IS  therefore  only  liable  to  him  as  a  servant.  Gillshannon  v.  Stony  Brook  R. 
Co.,  10  Gush.  288;  Ryan  v.  Cumberland  Valley  R.  Co.,  28  Pa.  St.  384;  Rus- 
sell t>.  Hudson  River  R.  Co.  17  N.  Y.  134;  Tunney  d.  Midland  R.  Co.,  L. 
R,  1  C.  P.  291;  Hutchinson  v.  York,  etc.,  R.  Co.,  6  Eng.  Ry.  Cases,  580; 
Seaver  «.  Boston,  etc.,  R  Co.,  14  Gray,  466 ;  Columbus  &  Indianapolis  R.  R. 
Co.  V.  Arnold,  adm'r,  31  Ind.  174.  But  see  contra,  Fitzpatrick  «.  New  Al- 
bany, etc.,  R.  Co.,  7  Ind.  436;  Gillenwater  v,  Madison,  etc.,  R.  Co.,  6  Ind. 
389;  and  see  Pool  v.  Chicago,  M.  &  St.  P.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas. 
882. 

Where  the  servant  is  carried  in  consideration  of  a  deduction  from  his 
wages,  a  different  rule,  of  course,  obtains.  He  is  then  considered  as  being 
carried  for  hire,  and  is  a  passenger.  O'Donnell  v,  Allegheny,  etc.,  R.  R.  Co., 
59  Pa.  St.  289.  The  conductor  of  private  freight  cars,  not  in  the  employ  of 
the  railroad  company,  is  not  considered  as  a  servant.  He  is  a  passenger. 
Cumberland  Valley  R.  R.  Co.  «.  Myers,  55  Pa.  St.  288. 

The  servants  of  contractors  employed  in  constructing  the  road  are,  when 
transported  by  the  company's  cars,  considered  as  passengers.  Graham  v, 
Toronto,  etc,  R.  Co.,  28  Upp.  Can.  C.  P.  541;  Torpy  «.  Grand  Trunk  R. 
Co.,  20  Upp.  Can.  G.  B.  446;  Sheerman  «.  Toronto,  etc.,  R.  Co.,  84  Upp. 
Can.  Q-  B.  451. 

Where  a  servant  is  injured  in  course  of  transportation,  and  the  original 
complaint  for  damages  states  the  injury  occurred  while  he  was  being  trans- 
ported as  a  passenger,  the  same  may  be  so  corrected  as  to  correspond  with 
the  facts,  the  court  permitting  the  amendment.  Kansas  Pac.  R.  Co.  «.  Sal- 
mon, 14  Kansas,  512. 

Servant  Knowingly  Using  Defective  Apparatus. — ^Under  such  circum- 
stances the  servant  cannot  recover  in  case  of  an  accident  to  himself  occasioned 
thereby.  Wakh  v.  St.  P.  &  D.  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  144;  Green 
A  Cdates  St.  Pass.  Ry.  Co.  v.  Bresmer,  8  Am.  &  Eng.  R.  R.  Cas.  647;  Lake 
Shore,  etc.,  R.  Co.  e.  McCormick,  6  Am.  &  Eng.  R.  R.  Cas.  474 ;  Ballou  e. 
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Chicago,  etc.,  R.  Co.,  5  Am.  &  £ng.  R.B.  Cas.  480;  Rains  «.  St.  Louis,  etc., 
R.  Co.,  6  Am.  &  Eng.  R  R.  Cas.  610;  Houston  &  T.  C.  R.  Co. «.  Myers,  S 
Am.  &  Eng.  R.  R.  Cas.  114;  Louisville,  etc.,  R.  R  Co.  «.  Orr,  8  Am.  &  Eng. 
R.  R.  Cas.  94;  Umback  v.  L.  S.  &  M.  8.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas. 
98;  Sweeney  v.  Central  Pac.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  1^1;  De 
Forest  v.  Jewett,  8  Am.  &  Eng.  R.  R.  Cas.  495 ;  Mayes  «.  Chicago,  etc.,  R. 
Co.,  8  Am.  &  Eng.  R.  R.  Cas.  687;  Cunningham  «.  Chicago,  M.  £  St.  P.  R. 
Co.,  12  Am.  ft  Enff.  R.  R.  Cas.  217;  Greene  v,  Minneapolis  ft  St  L.  R.  Co., 
infra;  Texas  Pac.  R.  Co.  v.  Kane,  infra. 


Lbaht 

V. 
BOTTTHEBN  PaCIFIO  B.   B.   Co. 

(Advance  Case,  CaUfamia.    April  24,  1884.) 

Where  no  jury  has  been  drawn  or  summoned  to  attend  the  session,  the 
court,  in  a  civil  action,  may  either  order  a  jury  drawn  and  summoned  to  at- 
tend forthwith,  or  may  direct  the  sheriff  to  forthwith  summon  as  many  men 
to  serve  as  jurors  as  may  be  required. 

In  an  action  for  damages  for  death  caused  by  negligence,  it  is  not  error  to 
admit  evidence  of  the  condition  of  the  remains  of  deceased. 

Where  instructions  asked  are  refused,  but  no  exception  taken,  such  rulings 
cannot  be  reviewed  on  appeal. 

In  an  action  to  recover  damages  from  a  railroad  company  for  causing  the 
death  of  a  brakeman  it  appeared  that  the  cause  of  the  accident  was  a  flaw 
or  crack  in  the  brake.  The  evidence  was  conflicting  as  to  whether  this  flaw 
or  crack  could  have  been  discovered  by  the  exercise  of  reasonable  care  on  the 
part  of  the  company.    Held,  that  this  question  was  properly  left  to  the  jury. 

The  evidence  in  above  case  was  also  conflicting  as  to  whether  deceased 
had  or  had  not  contrary  to  rules  used  a  club  or  lever  to  set  up  the  brake, 
this  being  the  cause  of  the  occurrence  of  the  accident.  Eisld,  that  t'his  ques- 
tion was  also  properly  left  to  the  jury. 

Appeal  from  the  Superior  Court  of  Santa  Clara  county. 

Tins  was  an  action  by  the  representatives  of  William  Leahy  for 
damages  for  his  death.  The  complaint  alleged  that  said  Leahy  was 
killed  while  acting  in  the  capacity  of  brakeman  for  defendant, 
through  the  negligence  of  said  defendant  in  having  provided  im- 
perfect brake  machinery  on  the  cars  where  plaintiff  was  required 
to  operate.  Verdict  and  judgment  were  for  plaintiff,  and  defend- 
ant appealed. 

As  errors  of  the  trial  court  defendant  assigned  among  others  the 
following,  viz. :  That  evidence  of  the  condition  of  the  remains  of 
deceased  was  improperly  admitted,  as  it  tended  to  excite  the  sym- 
pathy of  the  jury,  and  was  directly  prejudicial  to  the  defendant ; 
that  the  court  erred  in  d^^nvins:  defendant's  motion  for  a  nonsuit 
on  the  ground  that,  though  plaintiff  had  alleged  Iicahy's  death  by 
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negligence  of  defendant,  throngh  a  defective  wheel,  they  had  not 
ofiSred  any  evidence  to  show  how  Lealiy  came  to  his  death,  nor 
how  the  wheel  came  to  be  broken ;  the  only  facts  proven  bein^  the 
time  and  plaee  of  his  death,  the  fact  of  the  breaking  of  the  wheel, 
and  the  existence  of  a  flaw  in  the  wheel. 

The  oth^r  facts  are  stated  in  the  opinion. 

McKisick  &  Rankin  for  appellant. 

D.  M.  Delmas  for  respondent. 

Sharpstein,  J.— Jarors  not  having  been  drawn  or  summoned 
to  attend  the  session  at  which  this  action  was  tried,  the  court  was 
authorized  to  order  a  sufficient  number  to  be  forthwith  drawn  and 
summoned  to  attend  court,  or,  by  an  order  entered  in  its  minutes, 
direct  the  sheriff  forthwith  to  summon  so  many  good  and  lawful 
men  of  the  county  to  serve  as  jurors,  as  might  be  required.  Code 
Civil  Proc.  226.  The  court  adopted  the  latter  method.  This  con- 
stitutes no  error  in  law,  nor  even  irregularity  in  the  proceedings  of 
the  court. 

The  exception  to  the  ruling  of  the  court  on  the  defendant's  ob- 
jection to  evidence,  of  the  condition  of  the  remains  of  the  deceased, 
cannot  be  sustained. 

On  the  question  of  defendant's  negligence  there  was  sufficient 
evidence  introduced  by  the  plaintiff  to  justify  the  court  in  submit- 
ting it  to  the  jury. 

The  motion  for  nonsuit  was  properlv  overruled. 

Several  instructions  were  asked  by  the  defendant  and  refused  by 
the  court.  But  it  does  not  appear  that  any  exception  was  taken. 
In  the  absence  of  an  exception,  none  of  said  rulings  can  be  re- 
viewed here. 

On  the  trial  certain  facts  were  established  beyond  controversy : 

(1)  The  plaintiff's  intestate,  Leahy,  was  killed  while  in  the  employ- 
ment of  the  defendant  as  a  brakeman  on  one  of  its  freight  trains ; 

(2)  there  was  a  flaw  or  crack  in  the  hub  of  the  wheel,  which  said 
Leahy  had  to  tura  in  order  to  set  up  the  brake  for  the  purpose  of 
checking  the  movement  of  the  train ;  (3)  the  hub  of  said  wheel 
was  rendered  more  liable  to  break  by  reason  of  said  flaw  or  crack ; 
(4)  if  it  broke  while  the  brakeman  was  setting  up  the  brake,  there 
wonid  be  great  danger  of  his  being  precipitated  between  two  cars 
and  killed. 

The  jury  were  jnstifled  in  finding  that  the  death  of  said  Leahy 
was  caused  by  said  wheel  breaking  while  he  was  in  the  act  of  set- 
ting up  the  brake. 

Defendant's  counsel,  however,  insist  that  the  flaw  or  crack  in  the 
hub  of  said  wheel  was  invisible  so  long  as  said  wheel  was  in  place, 
and  that  there  is  no  evidence  which  tends  to  prove  that  said  wheel 
was  not  sound  and  safe  when  placed  in  position  ;  and  that  the  evi- 
dence shows  that  defendant  employed  a  competent  person  to  in- 
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spect  said  wheel,  and  that  the  same  was  inspected  by  him  as  often 
as  a  due  regard  for  the  safety  of  tlie  brakeman  required  that  it 
should  be.  The  plaintiff  introduced  some  evidence  which  tended 
to  show  that  said  flaw  or  crack  could  not  have  been  difficult  of  dis- 
covery when  said  wheel  was  in.  place ;  and  the  jury  had  before  it 
the  broken  wheel,  as  well  as  other  wheels  of  the  same  kind,  and  it 
is  impossible  for  us  to  say  how  much  the  jury  may  have  been  aided 
thereby  in  determining  whether  said  flaw  or  crack  might  have  been 
discovered  by  the  exercise  of  due  diligence  on  the  part  of  defend- 
ant. Upon  that  question  we  think  there  is  a  substantial  conflict  of 
evidence. 

It  is  further  claimed  on  behalf  of  the  defendant  that,  notwith- 
standing said  fliaw  or  crack,  said  wheel  could  not  have  been  broken 
by  said  Leahy,  if  he  had  not,  in  violation  of  a  rule  of  defendant, 
used  a  lever  or  club  to  set  up  the  brake ;  and  there  is  evidence 
tending  to  prove  that  Leahy  had  a  club  of  that  description  on  the 
train  of  which  he  was  a  brakeman.  One  witness  testified  for  the 
defense  that  on  the  morning  of  the  accident  he  saw  a  brakeman  on 
the  defendant's  train,  at  or  near  the  time  and  place  where  Leahy 
was  killed,  "  setting  up  a  brake,  on  top  of  a  box  car,  with  a  club.^ 
If  the  jury  had  given  full  credit  to  the  testimony  of  this  witness, 
it  would  doubtless  have  found  that  Leahy  was  the  brakeman  whom 
the  witness  saw  on  that  occasion.  Another  witness  for  the  defense 
testified  that  he  found  a  brakeman's  club  about  10  hours  after  the 
accident,  on  the  railroad  track,  within  29  steps  of  the  place  wliere 
he  had  previously  found  Leahy's  body.  That  the  club  so  found 
had  been  Leahy's  is  not  disputed.  There  was  evidence  tending  to 
prove  that  it  was  dangerous  to  use  such  a  club  in  setting  up  brakes. 

The  plaintiff  in  rebuttal  introduced  a  witness  who  testified  that 
he  saw  Leahy  just  before  the  accident  going  towards  the  wheel 
which  broke,  and  that  when  within  four  feet  of  it  he  had  no  club. 
Another  testified  that  he,  with  many  others,  walked  up  and  down 
the  track  where,  and  soon  after,  the  accident  occurred,  and  that  he 
saw  no  club,  although  it  was  a  subject  of  conversation  between  him 
and  some  of  those  who  were  with  him.  The  plaintiff's  counsel  in- 
sists that  it  is  highly  improbable  that  this  witness  and  those  who 
wei'e  with  him  would  have  overlooked  a  club,  about  which  they 
were  conversing,  if  it  had  been  on  the  track,  at  the  point  and  in 
the  position  where  defendant's  witness  testified  to  finding  it.  It  is 
furtner  contended  that  the  jury  might  well  have  doubted  the  accu- 
racy of  the  witness  who  testified  to  having  seen  a  person  on  the 
train  of  which  Leahy  was  a  brakeman  setting  up  a  brake  with  a 
club.  That  witness  was  an  engineer,  who,  at  the  time,  had  charge 
of  a  locomotive  to  which  was  attached  a  train  of  cars  then  in  mo- 
tion, on  a  road  which,  at  that  point,  runs  near  defendant's  road. 
As  both  trains  were  moving  at  some  distance  from  each  other,  it  is 
claimed  that  he  was  not  in  a  position  to  observe  accurately  the  ac- 
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tions  of  a  brakeman  on  the  neighboring  train.  These  were  cir- 
cQinstances  which  the  jury  might  properly  consider  in  determining 
whether  Lealiy  used  a  club  in  setting  up  the  brake  on  that  occasion. 
The  jury  had  an  opportunity  for  observing  the  appearance  and 
manner  of  the  witnesses  introduced  by  both  sides,  and  of  inspecting 
the  chib  and  broken  wheel.  Experiments  also  were  made  in  the 
presence  of  the  jury,  the  result  of  which  may  have  greatly  in- 
fluenced their  verdict.  How  much  enlightenment  the  jury  may 
have  derived  from  these  circumstances  cannot  be  estimated  by  this 
court.  Therefore,  a  case  is  not  presented  in  which  we  would  be 
authorized  to  hold  that  the  evidence  is  insuflScient  to  justify  the 
verdict  of  the  jury  and  the  decision  of  the  court  on  a  motion  for  a 
new  trial. 

Jud^nent  and  order  affirmed. 

Myrick,  J.,  dissenting.  As  I  understand  the  testimony,  there 
is  no  conflict  as  to  the  proposition  that  the  deceased  was,  at  the 
time  of  the  occurrence,  endeavoring  to  "  set  up"  the  brake  with 
the  use  of  a  brake-club ;  that  the  use  of  a  club  was  prohibited  by 
the  defendant,  and  that  such  use  contributed  directlv  to  the  calam- 
ity. I  therefore  dissent.  As  to  the  other  points  referred  to  in  the 
foregoing  opinion,  I  agree  with  my  associates. 

Defective  Brakest — As  to  injuries  from  defective  brakes,  see  Henry  v. 
Staten  Island  R.  Co.,  2  Am.  &  Eng.  R  R  Cas.  60;  Painton  «.  Northern 
Central  R  R.  Co.,  5  Am.  &  Eng.  R  R.  Cas.  454;  Herbert  v.  Northern 
Pacific  R.  R  Co.,  8  Am.  &  Eng.  R  R  Cas.  85;  Columbus  &  Zenia  R.  R.  Co. 
«.  Wells,  Adm.,  12  Ohio  St.  475;  Illinois  Central  R.  R  Co.  v.  Jewell,  46 
III.  99;  Chicago  &  N.  W.  R  Co.  v.  Taylor,  69  III.  461;  Wonder  ©.  Baltimore 
&  Ohio  R  R  Co.,  82  Md.  411;  Disher  v.  N.  Y.  Central  <&  H.  R  R  Co., 
infra;  Cf.  Costillo  v,  Syracuse,  etc.,  R  Co.,  65  Barb.  92;  Oldfleld  v.  N.  Y.  <& 
Harlem  R  R.  Co.,  8  £.  D.  Smith,  108;  s.  c,  14  N.  Y.  810;  Owen  et  al.  v. 
Hudson  River  R.  R.  Co.,  7  Bosw.  829;  New  York,  L.  E.  &  W.  R  R  Co.  v. 
Daugherty,  6  Am.  &  Eng.  R  R  Cas.  189. 


DiSHEB 
V. 

N.  Y,  Central  and  Hudson  Biveb  K.  R.  Co. 

(Advance  Case,  Nno  York.    1884.) 

In  an  action  by  a  brakeman  against  a  railroad  company  to  recover  damages 
which  were  caused  by  the  fracture  of  a  brake  which  plaintiff  was  using,  the 
alleged  negligence  on  the  part  of  the  company  defendant  was  in  failing  to 
supply  a  newer  pattern  of  brake  than  the  one  in  question.  On  the  trial  the 
plaintiff's  own  evidence  was  contradictory  as  to  whether  the  new  style  of 
brake  was  any  safer  to  use  than  the  old  one,  although  it  appeared  that  the 
former  was  undoubtedly  more  effectual  in  stopping  the  train.  Heldy  that 
there  was  no  evidence  of  negligence  to  submit  to  the  jury. 
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In  the  aboye  case  the  plaintiff  also  claimed  that  the  fracture  o£  the  brake 
in  question  had  been  caused  by  an  inherent  defect  therein  which  had  escaped 
the  attention  of  the  defendant's  car-inspectors.  In  order  to  prove  this  he  put 
the  rim  of  a  broken  brake-wheel  in  evidence  which  purported  to  be  the 
wheel  in  question.  SeltL  that  the  evidence  in  the  case  was  insuflScient  to 
identify  the  rim.  MMy  further,  that  the  condition  of  such  rim  was  not  such 
as  to  warrant  the  jury  in  finding  that  the  fracture  thereof  had  been  caused 
by  a  defect  therein. 

James  F.  Gluck  for  appellant. 
John  F.  Murray  for  respondent. 

FiKCH,  J. — The  plaintiff  asserted  negligence  on  the  paii;  of  the 
defendant  which  caused  the  injnry  for  which  he  claimed  damages, 
and  to  maintain  that  alle^tion  endeavored  to  prove  two  proposi- 
tions, either  one  of  which,  if  established,  would  have  entitled  him 
to  recover.  These  were  that  the  brake-wheel  which  broke  under 
his  hand  was  of  a  defective  and  insufficient  pattern,  which  fact 
was  within  the  knowledge  of  the  railroad  company ;  and  that  it 
was  weakened  by  an  old  l>reak  in  the  spokes  which  the  inspectors 
of  the  defendant  carelessly  failed  to  discover,  and  with  their  negli- 
gence in  not  performing  a  duty  which  the  master  owed  to  his  ser- 
vants, the  company  was  chargeable.  Fuller  v.  Jewett,  80  N.  Y. 
46.  If  there  is  any  evidence  to  sustain  either  of  these  propositions 
it  was  right  to  submit  the  case  to  the  jury,  and  their  verdict ,must 
control. 

There  was  no  evidence  that  the  wheel  was  of  an  imperfect,  or 
insufficient  pattern.  It  was  criticized  in  but  a  single  particular, 
and  that  was  its  strength  relatively  to  another  pattern  which  liad 
come  later  into  more  frequent  use.  Even  in  this  single  particular 
the  plaintiff's  evidence  is  contradictory,  and  leaves  it  more  than 
doubtful  which  pattern  was  least  liable  to  break  in  the  use  to  which 
it  was  devoted,  and  the  peculiar  position  in  which  it  was  placed. 
The  older  pattern,  which  broke  under  the  force  applied  to  it  by 
the  plaintin,  is  described  as  having  a  flat  rim  and  crooked  spokes ; 
while  the  later  style  had  straight  spokes  and  a  round  rim,  and  was 
of  heavier  metal.  That  it  was  inherentljr  Stronger  is  undoubtedlv 
true,  but  that  fact  is  immaterial,  since  it  does  not  follow  that  it 
was  stronger  in  its  place  and  under  the  force  to  be  applied,  unless 
that  force  was  the  same  in  both  cases.  It  is  proved  that  it  was  not 
the  same.  All  agree  that  the  flat  rim  and  crooked  spokes  made  it 
impossible  for  the  same  brakemau  to  apply  to  it  as  much  force  as 
to  the  later  pattern.  The  flat  rim  and  crooked  spokes  prevented 
as  firm  a  grasp,  and  the  application  of  as  great  power  as  was  ex- 
erted upon  tne  round  rim ;  and  it  was  this  peculiarity  and  this 
only  of  which  the  witness  complained  who  stated  his  objectiofis  to 
the  inspectors  of  the  company.  When  he  called  the  old  pattern 
"unsafe"  he  evidently  meant  not  unsafe  to  the  individual  brake- 
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man  engaged  in  operating  it,  but  unsafe  as  a  means  of  promptly 
checking  the  speed  of  the  train ;  since  he  explains  his  meaning  bj 
saying  that  in  wet  weather  the  Iiand  slipped  and  a  firm  hold  was 
impossible,  while  in  dry  weather  "  it  did  well  enough."  It  must 
be  remembered  also  that  too  great  strength  which  involves  heavier 
metal  and  a  larger  wheel  may  be  itself  as  great  an  imprudence  as 
too  little  strength.  A  wheel  so  made  that  it  utilizes  the  extreme 
power  of  which  the  brakeman  is  capable  presses  the  brake-shoe  so 
closely  upon  the  wheels  as  to  make  them  slide,  which  flattens  them 
by  their  movement  along  the  rails,  and  so  perils  the  safety  of  the 
whole  train.  It  is  obvious,  therefore,  that  showing  one  pattern  to 
be  stronger  than  another  by  itself  proves  nothing.  The  weaker  of 
the  two  may  be  strong  enough,  and  the  stronger  of  the  two  a  mis- 
take through  its  very  strength.  There  is  no  evidence  that  the 
older  pattern  was  not  strong  enough  for  the  power  which  it  ought 
to  exert ;  on  the  contrary,  its  lon^  and  persistent  use  without  evil 
results  indicates  a  general  fitness  lor  its  purpose,  and  the  evidence 
in  no  manner  shows  that  it  had  so  failed  in  that  general  use  as  to 
make  its  retention  negligence.  Indeed,  the  proof  does  not  at  all 
establish  that  the  new  pattern  was  less  liable  to  break  than  the 
older  one ;  while  it  was  stronger  it  was  so  made  as  to  be  subject  to 
greater  power  and  a  more  aetermined  strain,  and  the  plamtiff's 
own  eviaence  leaves  it  wholly  doubtful  which  pattern  broke  the 
most  frequently.  "While  the  plaintiff  himself  swears  that  no  one 
man,  and  no  two  men  could  break  the  later  pattern,  the  very 
next  witness  whom  he  called  testified  to  both  patterns  being  broken 
and  thrown  into  the  scrap-heap,  and  that  he  had  seen  both  broken ; 
and  the  witness  who  complained  of  the  old  style  as  "  unsafe  *'  said 
the  company  replaced  both  kinds  when  broKen,  and  added,  "  I 
have  seen  both  kinds  of  wheels  broken  and  have  broken  both  kinds 
myself."  Indeed  he  went  much  further  than  that  for  he  said,  "  I 
liave  broken  a  wheel  like  this  new  pattern  by  setting  the  brake ;  I 
broke  one  going  into  Albion  right  throuffh  the  hub.  ...  It  is 
very  seldom  these  crooked  spoke  wheels  are  oroken ;  that  is  all  the 
one  I  know  of  except  the  one  that  was  broken  with  the  iron  set- 
ting up  the  patent  brake ;  I  have  known  of  a  good  many  of  the 
others  oeinff  oroken."  The  plaintiff  next  called  the  conductor  of 
the  train,  wno  said  on  cross-examination  that  he  always  considered 
clie  old  pattern  a  safe  wheel  to  use  and  never  heard  it  questioned. 
This  was  the  plaintiff's  case  on  this  branch  of  it  as  he  made  it. 
His  own  opinion  of  the  strength  of  the  new  pattern  is  completely 
neutralized  by  thi»  testimony  o'f  all  his  witnesses  who  had  Knowl- 
edge on  the  subject ;  and  even  if  we  disregard  that  and  take  his 
own  opinion  as  conclusive,  it  only  shows  that  the  new  pattern 
was  stronger  and  does  not  show  that  the  old  one  was  not  strong 
enough  for  its  purpose  and  its  place,  or  at  all  defective  or  insufiS- 
cient.    There  was  thus  a  total  failure  to  show  any  negligence  of 
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the  defendant  growing  out  of  the  kind  or  pattern  of  the  wheeL 
But  the  plaintiff  further  claimed  a  defect  in  the  particular  wheel 
which  broke,  of  such  a  character  that  the  defendant  was  negligent 
in  not  discovering  and  repairing  it.  For  proof  he  produced  on 
the  witness-stand  uie  rim  oi  a  wheel  of  the  old  pattern  from  which 
the  spokes  had  been  broken  ;  swore  it  was  the  same  rim  which  came 
off  in  his  hand  when  he  fell  from  the  train ;  and  pointed  out  what 
lie  said  was  true  when  he  got  the  rim  and  he  thought  even  then 
could  be  seen,  that  while  two  of  the  spokes  showed  a  fresh  frac- 
ture, the  others  were  rusty  and  indicated  an  old  break.  The  force 
of  this  evidence  depends  upon  the  identity  of  the  rim.  It  was 
possible  for  anybody  to  pick  up  any  number  of  broken  wheels  of 
either  pattern  which  had  rusty  fractures,  or  new  ones  accidentally 
or  purposely  made.  The  rim  produced  was  valueless  as  evidence 
unless  shown  by  some  evidence  to  be  the  identical  wheel  which 
occasioned  plaintiff's  injuries.  In  that  respect  the  proof  failed. 
It  turned  out  that  he  knew  nothing  about  it  and  could  say  no  more 
than  that  the  rim  was  of  the  same  pattern  with  the  one  which 
broke.  The  accident  happened  near  Holly.  When  the  brakeman 
fell  from  the  car  he  took  the  rim  with  him.  He  was  thrown  down 
an  embankment  and  picked  up  by  the  train-men  senseless  and 
Btuimed.  Kobody  Baw-  the  broken  rim.  What  became  of  it  is 
utterly  unknown.  The  plaintiff  could  not  know  for  his  condition 
prevented.  Upon  the  mast  or  standard  of  the  brake  remained  at- 
tached to  the  hub  portions  of  the  broken  spokes.  The  same  night, 
on  the  arrival  of  the  train  at  Niagara  Falls,  Cathcart,  who  was  car- 
inspector  at  that  place,  swears  that  he  examined  the  broken  wheel, 
ana  did  so  again  the  next  morning  by  daylight ;  that  he  took  the 
hub  off  with  its  fragments  of  spokes ;  and  that  the  fracture  ap- 
peared "  pretty  freshly  broken,"  and  he  discovered  no  trace  of  rust, 
or  indication  of  an  old  break.  The  plaintiff  lav  sick  for  about  two 
months,  and  after  he  got  out  declai*es  that  he  found  in  the  posses- 
sion of  one  Pierce,  who  was  baggage-man  at  Holly,  the  rim 
which  he  produced  on  the  trial.  Pierce  was  not  exammed.  The 
plaintiff  said  he  did  not  know  where  he  was,  but  showed  no  effoii; 
of  any  kind  to  find  or  account  for  him,  and  how  the  rim  got  into 
Pierce's  possession,  or  where  it  came  from  is  not  disclosed.  With 
the  rim  in  his  custody  the  plaintiff  went  back  into  the  employ  of 
the  company.  He  remained  there  from  April,  1872,  to  August, 
1876,  a  period  of  over  four  years,  serving  as  brakeman  and  bag- 
gage-man, and  all  the  time  keeping  safe  the  broken  rim ;  then 
when  discharged,  or  leaving  because  assigned  to  a  freight  train,  he 
brought  this  suit,  produced  the  rim,  and  swore  it  was  in  the  same 
condition  as  when  he  got  it  from  Pierce,  and  showed  as  yet  capa- 
ble of  being  seen  the  fresh  breaks  on  two  spokes  which  had  not 
yet  grown  old  or  rusty  in  four  years,  and  on  the  other  the  original 
rust  remaining  unchanged.     £[ow  utterly  unable  he  was  to  iden- 
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tify  the  rim  he  tells  us  himself.  He  says,  "  know  that  is  the 
wheel  because  it  is  the  only  one  of  the  kind  on  the  train  that  night. 
...  I  say  this  was  the  wlieel  because  it  was  the  only  one  of  that 
pattern  on  that  train  that  night.  I  have  no  other  reason  than  tliat 
to  say  that  is  the  wheel.  ...  I  couldn't  say  whether  the  wheel  I 
took  hold  of  had  all  the  spokes  in  it  sound  or  not  of  my  personal 
knowledge.  .  .  .  The  wheel  was  in  the  sartie  condition  it  is  now 
when  I  saw  it  in  the  hands  of  the  baggage-man  up  at  Holly,  two 
months  after;  the  breaks  of  two  spoKCs  were  fresh,  and  the  rest 
were  rusty.  ...  I  have  given  the  only  reason  I  can  give  of  that 
being  the  wheel.  ...  I  examined  the  wheels  on  that  traCin  that 
night  and  this  was  the  only  one  of  the  kind,  and  that  is  the  reason 
I  think  this  was  the  one.  There  is  no  other  reason."  It  is  not 
even  shown  that  the  wheel  was  found  down  the  embankment,  near 
the  sceuQ  of  the  accident.  Such  a  fact  would  have  been  some  evi- 
dence of  identity.  But  it  is  found  at  Holly,  in  the  baggage-room, 
some  two  months  after.  How  it .  came  tfiere,  and  where  it  came 
from  is  pure  matter  of  guess  or  speculation,  and  upon  that  guess, 
or  speculation,  this  verdict  hangs.  And  even  that  stands  explicitly 
contradicted  bjr  the  car-inspector  who  examined  the  remnant  of  the 
spokes  remaining  on  the  car,  and  by  House  who  inspected  the  train 
at  Kochester  beS)re  its  departure.  And  the  proof  fails  in  a  fur- 
ther respect.  Even  if  this  was  the  identical  rim,  and  was  in  fact 
found  down  the  embankment  near  the  scene  of  the  accident,  the 
jury  could  not  know  when  it  was  found.  It  may  have  lain  for 
days  or  weeks  exposed  to  the  weather,  and  have  so  fallen  partly 
under  the  fence  where  plaintiff  was  found,  or  in  such  other  place, 
that  of  all  the  fractures  entirely  fresh  and  new  at  first,  onlv  two 
escaped  the  effect  of  dampness  and  wet  and  the  formation  oi  rust. 
Even  if  found  the  next  day  after  the  accident  we  cannot  know  who 
found  it,  where  it  was  kept,  to  what  causes  of  rust  fresh  breaks 
had  been  exposed  before  the  expiration  of  the  two  months  when 
plaintiff  got  it  at  the  baggage-room.  So  that  there  is  no  proof  of 
any  defect  in  the  wheel,  but  on  the  contrary,  such  proof  as  identi- 
fies it  negatives  the  presence  of  any  old  break.  iNow  negligence 
is  to  be  proved.  The  burden  was  on  the  plaintiff.  That  the 
wheel  brote  does  not  prove  it.  The  best  and  most  perfect  wheel, 
exposed  to  the  strain  of  holding  a  rapidly  moving  train,  may 
break  without  any  fault.  The  proof  shows  that  both  patterns 
often  break,  and  so  far  as  appears  without  negligence  on  the  part  of 
anyone.  Proof  was  therefore  required  of  an  existing  defect  and 
none  was  furnished.  The  jury  were  permitted  to  guess  that  some 
one  found  the  wheel  at  the  scene  of  tne  accident  before  it  had  lain 
long  enough  to  rust,  and  carried  it  to  the  baggage-room,  and  that 
it  did  not  rust  there  during  two  months  and  so  was  then  just  as  it 
fell  from  the  car.  A  possibility  is  not  proof.  The  doors  to  mis- 
take or  fraud  are  here  left  wide  open,  and  very  much  in  the  con- 
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dact  and  testimony  of  the  plaintiff  warns  ns  that  rules  of  evidence 
and  of  the  sufficiency  of  proof  ought  not  to  be  strained  to  shelter 
his  recovery.  We  think,  therefore,  no  case  was  established  against 
the  defendant,  and  the  motion  made  for  a  nonsuit,  made  at  the 
close  of  the  evidence  should  have  been  granted.     That  motion  was 

Eut  especially  upon  the  ground,  among  others,  that  the  plaintiff 
ad  failed  to  show  any  want  of  care  or  omission  of  duty  which  in- 
volved a  liabilitv,  and  after  the  charge  of  the  court  the  precise 
questions  intended  to  be  raised  were  so  stated  as  to  draw  to  them 
uie  specific  attention  of  the  trial  judge.  He  had  submitted  to  the 
jury  the  inquiry  whether  the  kind  oi  wheel  was  sufficient  for  its 
purpose  and  proper  and  safe.  The  defendant  specially  excepted 
to  tnis  submission,  and  '^claimed  there  is  nothing  to  submit  to  the 
jury  under  the  evidence  as  to  whether  the  kind  of  wheel  was 
safe  or  not ;  that  the  evidence  is  conclusive  that  it  was."^  The  de- 
fendant further  asked  the  court  to  charge  that  "  there  is  no  evi- 
dence  that  the  rim  of  the  wheel  produced  is  the  one  that  was 
upon  the  car  in  question."  The  defects  in  the  plaintiff's  case  were 
thus  clearly  pointed  out  and  the  proper  exceptions  taken. 

Tlie  judgment  should  be  reversed  and  a  new  trial  granted ;  costs 
to  abide  the  event. 
All  concur. 

Duty  of  Railroad  Company  to  Servants  to  furnlth^  Improved  Machinery. — 
A  railroad  company  is  bound  to  use  reasonable  care*  and  diligence  in  provid- 
ing for  its  servants  improved  forms  of  machinery.  It  is  not,  however, 
bound  to  nearly  the  same  degree  of  care  in  this  respect  as  to  servants  which 
it  is  bound  to  exercise  as  to  passengers.  Western,  etc.,  «.  Bishop,  50  Ga. 
465;  Wonder  v.  Bait.,  etc.,  R.  K.  Co.,  82  Md.  41;  Fort  Wayne,  etc.,  R  R. 
Co.  V.  Gildersleeve,  33  Mich.  183;  Botsford  v.  Michigan  S.  R.  Co.,  38  Mich. 
256;  Devitt  v.  Pacific  R.  Co.,  50  Mo.  302;  Salters  v,  Delaware  &  H.  C.  Co., 
8  Hun.  888;  Stack  v,  Patterson,  6  Phila.  225;  Lake  Shore,  etc.,  R.  Co.  v. 
McCormick,  5  Am.  &  Eng.  R.  R.  Cas.  474 ;  Louisville  &  N.  R.  Co.  v,  Orr,  8 
Am.  &  Eng.  R.  R.  Cas.  94;  Umback  v.  Lake  Shore  &  M.  S.  R  Co.,  8  Am.  & 
Eng.  R.  R.  Cas.  98 ;  McGinnis  v.  Canada  &  S.  R.  Co.,  8  Am.  &  Eng.  R  R 
Cas.  185. 

In  some  courts  the  company  is  held  to  almost  as  strict  a  rule  of  liability 
in  this  respect  as  to  servants  as  it  is  to  passengers. — St.  Louis,  etc.,  R  Co.  9. 
Valerius,  56  Ind.  511. 

As  to  the  duty  of  the  company  where  it  introduces  without  special  warn- 
ing to  its  servants  machinery  of  a  new  pattern  the  use  of  which  involves 
special  danger.  See  O'Neil  v,  St.  Louis,  etc.,  R.  Co.,  6  Am.  &  Eng.  R.  R. 
Cas.  614;  Hathaway  v,  Michigan  Central  R.  Co.,  12  Ajn.  &  Eng.  R.  K.  Cas. 
249. 

Defective  Bralces. — ^As  to  injuries  to  servants  occasioned  by  defective 
brakes.  See  Columbus  &  Xenia  R  R  Co.  v.  WelPs  Adm.,  12  Ohio  St.  475; 
Illinois  Central  R  R.  Co.  v,  Jewell,  46  111.  99 ;  Chicago  <&  K.  W.  R  Co.  v. 
Taylor,  69  111.461;  Wonder  v,  Baltimore  A  Ohio  R  R  Co.,  82  Md.  411; 
Henry  V.  Staten  Island  R.  Co.,  2  Am.  &  Eng.  R  R.  Cas.  60;  Painton  v. 
Northern  Central  R.  R  Co.,  5  Am.  &  Eng.  R  R.  Cas.  454;  Herbert «.  North- 
ern Pac.  R  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  85;  Leahy «.  Southern  Pac  R 
Co.,  supra.    Cf.  Costello  «.  Syracuse,  etc.,  R.  Co.,  65  Barb.  92;  01dfield«. 
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N.  Y.  &  Harlem  R.  R.  Co.,  8  E.  D.  Smith,  108;  s.  c.  14  N.  Y.  810;  Owen 
et.  al.  «.  Hudson  River  R  R.  Co.,  7  Bosw.  820;  New  York,  L.  E.  &  W.  R. 
R  Co^  6  Am.  &  Eng.  R  R.  Cas.  189. 


BlCHMOND  AND  D.   E.   R. 

V. 

Moore's  Adm'b. 

{Advafiee  C<ue,  Virginia.    Deeember  6,  1888.) 

Virginia  the  rule  is  to  allow- either  party  to  demur  to  the  evidence,  un- 
less the  case  be  clearly  against  the  party  offering  the  demurrer,  or  the  court 
is  in  doubt  what  facts  should  be  reasonably  inferred  from  the  evidence  de- 
murred to. 

By  a  demurrer  in  evidence  the  demurrant  must  be  considered  as  admitting 
all  that  could  be  reasonably  inferred  by  a  jury  from  the  evidence  of  his  ad- 
versary, and  as  waiving  all  his  own  evidence  which  contradicts  that  of  his 
adversary,  or  the  credit  of  which  is  impeached,  and  all  inferences  from  his 
own  evidence  which  do  not  necessarily  flow  from  it. 

M.  was  a  freight  conductor  on  th6  R.  &  D.  R.  R  In  a  train  which  he 
commanded  on  the  24th  of  September,  1870,  en  route  from  Greensboro  to 
Richmond,  was  a  freight  car,  the  ladder  of  which  was  out  of  repair;  the 
'*  handle*'  or  **  standard  "  at  the  top  of  this  ladder  was  broken  ofiE,  and  ha^ 
been  so  long  enough  for  the  break  to  become  weather-worn,  and  present  the 
appearance  of  an  old  fracture.  This  car  is  supposed  to  have  been  taken  into 
the  train  during  the  night  at  Burkeville.  The  next  morning  about  sunrise, 
at  Powhatan  Station,  M.,  in  attempting  to  descend  this  ladder,  fell  and  was 
killed  by  the  cars.  It  was  in  evidence  that  M.,  turning  to  face  the  ladder  in 
descending,  caujzht  at  the  **  handle,''  and  would  have  caught  it  if  it  had 
been  in  place.  There  was  conflict  in  the  evidence^  as  to  M.'8  condition,  and 
as  to  his  recklessness  and  careless  manner  in  descending  the  ladder.  In  an 
action  brought  by  M.'s  administrator  the  defendant  demurred  to  the  evidence. 
EM: 

1.  The  company  was  guilty  of  negligence  in  allowing  the  car  to  remain 
out  of  repair,  and  this  negligence  was  the  cause  of  the  accident,  and  the 
company  is  liable  in  damages  for  the  killing. 

2.  Und^  the  rules  governing  the  case,  M.  must  be  held  not  guilty  of  con- 
tributory negligence. 

Erbob  to  the  Circuit  Court  of  Powhatan. 

Trespass  on  the  case  by  E.  C.  C.  Moore,  administrator  of  E.  V. 
Moore,  deceased,  against  the  Bichmond  &  Danville  E.  E.  Co.,  to 
recover  damages  for  the  killing  of  the  said  E.  V.  Moore,  a  freight 
condnctor  on  the  said  railroad,  through  the  negligence  of  the  said 
company.  Verdict  and  judgment  for  the  plamtiff.  The  defend- 
ant obtained  this  writ. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Marshall,  Itubard  &  H.  Taylor,  Jr.  for  the  plaintiff  in  error. 

Carrington  &  Fitzhugh,  Irving  &  McKinney  &  Dance  for  the 
defendant  in  error. 
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Lact,  J. — The  action  was  brought  by  the  defendant  in  error  for 
damages,  to  ,be  recovered  against  the  said  company  for  carelessly 
and  negligently  permitting  one  of  the  freig;ht  cars  of  the  train 
commanded  by  tlie  said  conductor  to  remam  out  of  repair,  by 
which  the  said  conductor  was  thrown  from  the  moving  train  and 
crushed  under  the  wheels  of  a  car  and  killed. 

Upon  the  trial  of  the  case,  after  all  the  evidence  was  in  and  re- 
duced to  writing,  the  defendant  in  the  Circuit  Court  demurred  to 
the  plaintiff's  evidence,  in  which  the  plaintiff  joined,  and  the  jury 
I'endered  a  verdict  for  the  same  of  $9000,  subject  to  the  opinion 
and  judgment  of  the  court  upon  said  demurrer ;  the  Circuit  Court 
overrule  the  said  demurrer  and  gave  judgment  for  the  said  plain- 
tiff. 

The  plaintiff  in  error  contends  that  the  Circuit  Court  erred  in 
overruling  the  said  demurrer,  and  giving  judgment  for  the  defend- 
ant in  error;  that  the  said  demurrer  should  have  been  sustained 
and  judgment  given  for  the  defendant  in  the  Circuit  Court.  That 
the  accident  was  not  caused  by  the  negligence  of  the  company,  but 
was  the  result  of  contributory  negligence  on  the  part  of  the  con- 
ductor. That  he  was  laboring  under  much  excitement,  and  was  to 
a  great  degree  reckless  and  incautious,  without  which  he  would 
liave  been  in  no  danger  of  losing  his  life. 

Whether  the  injury  was  caused  by  the  negligence  of  the  com- 
pany or  by  the  negligent  conduct  and  deportment  of  the  conductor 
can  be  determined  only  from  a  consideration  of  the  evidence,  as  it 
must  be  considered  in  this  court,  upon  the  authority  of  many  cases 
decided  here. 

In  this  case,  as  we  have  observed,  there  was  a  demurrer  to  the 
evidence  upon  which  the  case  was  decided. 

Upon  the  demurrer  to  the  evidence  the  practice  is,  in  Virginia, 
where  it  has  been  sanctioned  by  repeated  decisions  of  this  court, 
to  allow  either  party  to  demur,  unless  the  case  be  clearly  against 
the  party  offering  the  demurrer,  or  the  court  should  doubt  what 
facts  should  be  reasonably  inferred  from  the  evidence  demurred 
to,  in  which  case  the  jury  is  the  most  fit  tribunal  to  decide ;  to 
put  all  the  evidence  on  both  sides  into  the  demurrer,  and  then  to 
consider  the  demurrer  as  if  the  demurrant  had  admitted  all  that 
could  reasonably  be  inferred  by  a  jury  from  the  evidence  given  by 
the  other  party,  and  waived  all  tne  evidence  on  his  part  which 
contradicts  that  offered  by  the  other  party,  or  the  credit  of  which 
is  impeached,  and  all  in^rences  from  his  own  evidence  which  do 
not  necessarily  flow  from  it. 

With  these  limitations  the  party  whose  evidence  is  demurred  to 
has  all  the  benefit  of  the  ancient  practice  which  il  was  intended  to 
give  him,  without  subjecting  the  other  party  to  its  inconveniences; 
and  no  disputed  fact  is  taken  from  the  jury  and  referred  to  the 
court. 
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The  former  practice  was  to  require  the  party  demurring  to  ad- 
mit upon  the  record  the  existence  of  all  the  facts  wliich  the  evi-' 
dence  offered  by  the  other  party  conduced  to  prove,  and  those  facts 
were  to  be  ascertained  by  tlie  court.     Whatever  may  be  the  com- 

Earative  merits  of  the  old  and  the  later  i^ule,  about  which  there 
as  been  among  the  judges  some  difference  of  opinion,  the  rule 
now  stated  above  is  well  settled,  and  nowhere  in  our  courts  is  it 
now  controverted.  "  In  ascertaining  the  facts  proved  directly  or 
by  inference,  we  must  not  be  unmindful  of  the  effects  of  a  demur- 
rer to  evidence.  By  it  the  demurrant  allows  full  credit  to  the 
evidence  offered  by  the  deinurree,  and  admits  all  the  facts  directly 
proved  by,  or  that  a  jury  might  fairly  infer  from,  the  evidence ; 
and  in  determining  the  facts  inferable,  inferences  most  favorable 
to  the  demurree  will  be  made,  in  case  where  there  is  a  grave  doubt 
which  of  two  inferences  shall  be  deduced.  In  such  cases  it  would 
not  be  sufScicnt  that  the  mind  of  the  court  should  incline  to  the 
inference  favorable  to  the  demurrant,  to  justify  it  in  making  that 
inference  the  ground  of  its  judgment.  Unless  there  be  a  decided 
preponderance  of  probability  or  reason  against  the  inferences  that 
might  be  made  in  favor  of  the  demurree,  such  inference  ought  to 
be  made.  The  demurrer  withdraws  from  the  jury,  the  proper 
triers  of  facts,  the  consideration  of  the  evidence  by  which  they  are 
to  be  ascertained,  and  the  party  whose  evidence  is  thus  withdrawn 
from  its  proper  forum  is  entitled  to  have  it  most  benignly  inter- 
preted by  the  substitute.  He  ou^ht  to  have  all  the  benefit  that 
might  have  resulted  from  a  decision  of  the  case  by  the  proper 
forum. 

^^  If  the  facts  of  the  case  depend  upon  circumstantial  evidence, 
or  inferences  from  facts  or  circumstances  in  proof,  the  verdict  of 
a  jury  ascertaining  these  facts  would  not  be  set  aside  merely  because 
the  court  niight  have  made  inferences  different  from  those  made  by 
the  jury.  To  justify  the  grant  of  a  new  trial,  when  it  depends  on 
the  correctness  of  the  decision  between  different  inferences  to  be 
drawn  from  the  evidence,  it  would  not  suffice  that  in  a  doubtful 
case  the  court  would  have  made  a  different  inference.  The  pre- 
ponderance of  argument  or  probability  in  favor  of  this  different 
inference  should  be  manifest.  When  a  question  is  whether  or  no 
a  fact  ought  to  be  taken  as  established  by  the  evidence,  either  di- 
rectly or  inferentiaUy  in  favor  of  the  demurree,  I  do  not  know  a 
juster  test  than  would  be  furnished  bv  the  enquiry.  Would  the 
court  set  aside  the  verdict  had  the  jury  in  the  evidence  found  the 
fact  ?  If  the  verdict  so  finding  the  fact  would  not  be  set  aside,  it 
ought  to  be  considered  as  established  by  the  evidence  demurred  to." 
See  opinion  of  Stanard,  J.,  in  Ware  v.  Stephenson,  10  Leigh,  155. 
We  think  the  views  thus  announced  are  sound  and  oi^ht  to  gov- 
ern in  cases  of  demurrer  to  evidence.  See  opinion  of  Iki^ncure,  P., 
m  Trout  v.  The  Va.  &  Tenn.  E.  E.  Co.,  23  Gratt.  619 ;  see  Tutt 
15  A.  <&  £.  R.  Cfis.^16 
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V.  Slaughter's-  adm'r,  5  Gratt.,  364 ;  Green  v,  Judith,  5  Rand.  1 ; 
Hansborongh's  ex'ors  v.  Thorn,  3  Leigh,  147 :  Stevens  v.  Wliite,  2 
Wash.,  203,  210 ;  Union  Steamship  Co.  v.  Nottingliam,  17  Gratt. 
115. 

These  cases  show  how  great  a  risk  a  demurrant  to  evidence  runs. 
So  great  is  tliis  risk  that  it  seems  the  defendant  in  Green  v.  Judith, 
supra,  lost  his  cause  by  demurring  to  the  evidence.  Trout  v,  Va. 
ife  Tenn.  E.  K.  Co.,  supra. 

In  this  case  it  is  clearly  proved  that  the  demurrant  below  used  a 
freight  car  in  the  train  in  question,  from  which  one  of  the  safe- 
guards which  belonged  to  it  had  been  broken.  The  handle  at  the 
top  of  the  ladder  fixed  against  the  car  in  order  to  ascend  to  the  top 
of  it  had  been  broken  on,  and  had  been  so  broken  off  long-  enougli 
to  be  weather  beaten  and  to  appear  as  an  old  break.  The  con- 
ductor who  was  killed  fell  from  this  ladder  in  attempting  to 
descend  it.  A  witness  whose  testimony  is  admitted  to  be  true  by 
the  demurrer  says  he  saw  the  conductor  commence  the  descent  of 
this  ladder,  and  that  turning  he  attempted  to  grasp  this  handle, 
but  the  handle  being  off  he  failed  to  catch  it,  and  his  hand  came 
down  on  the  car  top  and  edge,  and  so  he  fell.  Witness  says  he 
saw  that  the  conductor  would  hare  caught  the  handle  if  it  had  been 
there.  If  this  testimony  is  to  be  admitted  we  must  consider  the 
fact  of  the  negligence  of  the  demurrant,  and  the  fact  that  it  caused 
the  fall  of  the  conductor,  as  established.  Is  there  any  evidence  in 
the  record  which  we  can  consider  which  established  the  fact  of 
contributory  negligence  on  the  part  of  the  conductor  which  to  any 
degree  brought  on  his  misfortune  ? 

It  is  not  established  that  he  was  drunk ;  by  the  demurrer  all  that 
is  put  out  of  the  case,  and  he  must  be  held  to  have  been  sober.  It 
is  not  proven  that  this  defect  in  the  car  was  known  to  the  conduc- 
tor ;  we  are  left  to  the  inference  that  the  car  was  put  on  the  train 
at  Burkeville  in  the  night,  and  the  conductor  was  killed  at  Pow- 
hatan Station  about  sunrise,  and  did  not  leave  the  caboose  or  con- 
ductor's car  until  close  to  Powhatan  Station.  In  this  case  there  is 
a  good  deal  of  conflict  in  the  testimony,  especially  as  to  the  alleged 
contributory  negligence ;  but  if  we  adhere  to  the  rules  cited  above, 
which  govern  the  consideration  of  a  demurrer  to  evidence,  and  take 
all  as  admitted  which  can  reasonably  be  inferred  from  the  evidence 
of  the  demurree,  reject  or  consider  as  waived  all  the  evidence  of 
the  demurrant  which  contradicts  that  offered  by  the  demurree,  or 
the  credit  of  which  is  impeached,  and  reject  all  inferences  from  the 
demurrant's  evidence  which  do  not  necessarily  flow  from  it,  we  are 
confined  to  very  narrow  limits.  The  result  is  that  the  negligence 
of  the  company  is  proved,  and  the  fact  that  such  negligence  and 
that  alone  caused  tlie  accident  in  question,  and  that  the  conductor 
was  in  his  usual  condition,  and  contributed  in  no  way  to  the  acci- 
dent by  his  own  misconduct. 
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The  two  cases  of  the  Eichmond  &  Danville  R.  R.  Co.  v.  Moms, 
and  the  same  company  v.  Anderson,  botli  reported  in  the  31  vol, 
of  Gratt.  Rep.,  state  the  doctrine  of  contributory  negligence,  and 
in  each  the  judgment  of  the  lower  court  was  reversed.  We  have 
carefully  examined  those  cases  and  the  authorities  there  cited,  and 
the  views  herein  are,  we  think,  in  accord  with  the  opinion  of  the 
court  in  each  of  those  cases.  They  turned  upon  the  question 
whether  the  injury  complained  of  was  caused  solely  by  the  negli- 
gence of  the  company,  or  by  the  negligence  of  the  plaintiflE  con- 
curi'ing  with  that  of  the  defendant ;  in  other  words,  whetlier  tliere 
was  contributory  negligence  on  the  part  of  the  plaintiff.  This 
contributory  negligence  was  found  to  exist  in  each  case,  and  it  was 
held  that  a  plaintiff  cannot  recover  in  an  action  for  negligence  if  it 
is  found  that  he  has  been  guilty  of  any  negligence  or  want  of  ordi- 
nary care  which  contributed  to  cause  the  accident,  unless  the 
defendant  could  by  the  exercise  of  ordinary  diligence  have  avoided 
the  accident.  In  this  case  we  are  compelled  to  hold  under  the 
plaintiff's  evidence  that  the  accident  was  caused  by  the  broken  lad- 
der, and  that  the  defendant  in  error  did  not  by  any  reckless  mis- 
conduct of  his  bring  about  the  accident ;  and  must  hold  there  is  no 
error  in  the  judgment  of  the  Circuit  Court,  and  the  same  must  be 
afSrmed.    Judgment  affirmed. 

Ladderti — As  to  injuries  from  defective  ladders  on  freight  ears  the  reader 
is  referred  to  the  following  authorities :  Chicago,  etc.  R.  R  Co.  v,  Jackson, 
65  111.  492;  Ballou  «.  Chicf^o  &  N.  W.  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  480. 


Bandall 
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Baltdcobe  and  O.  B.  B.  Co. 

(AdvoTiee  Oaae,  Supreme  Oeurtqfthe  U.  8.   December  10, 1888.) 

When  the  evidence  given  at  the  trial,  with  all  the  inferences  that  the  jury 
conld  iustifiably  draw  from  it,  is  insufficient  to  support  a  verdict  for  the 

Slaintin,  so  that  such  a  verdict,  if  returned,  must  be  set  aside,  the  court  may 
irect  a  verdict  for  the  defendant. 

A  ground  switch,  of  a  form  in  common  use,  was  placed  in  a  railroad  yard, 
in  a  space  six  feet'wide  between  two  tracks;  the  lock  of  the  switch  was  in 
the  middle  of  the  space;  and  the  handle,  when  lying  flat,  extended  to  with- 
in a  foot  of  the  adjacent  rail,  and  could  be  safely  and  effectively  worked  by 
standing  in  the  middle  opposite  the  lock,  using  reasonable  care.  The  brake- 
man  of  a  train  on  one  of  the  tracks,  while  working  at  the  switch,  standing 
at  the  end  of  the  handle,  was  struck  by  an  engine  on  the  other  track.  Hdd^ 
that  there  was  no  such  proof  of  fault  on  the  part  of  the  railroad  corporation, 
in  the  construction  and  arrangement  of  the  switch,  as.  would  support  an  ac- 
tion against  it  for  the  injury. 
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A  brakeman,  working  a  switch  for  his  train  on  one  track  in  a  railroad  yard, 
is  a  fellow-servant  with  the  engineman  of  another  train  of  the  same  corpo- 
ration upon  an  adjacent  track,  and  cannot  maintain  an  action  against  the 
corporation  for  an  injury  caused  by  the  negligence  of  the  engineman  in  driv- 
ing his  engine  too  fast,  and  not  giving  due  notice  of  its  approach,  without 
proving  negiiffence  of  the  corporation  in  the  employing  an  unfit  engineman. 

A  statute  which  provides  that  a  bell  or  whistle  shall  be  placed  on  every 
locomotive  engine,  and  shall  be  rung  or  sounded  by  the  engineman  or  fire- 
man 60  rods  from  any  highway  crossing,  and  until  the  highway  is  reached, 
and  that  the  *' corporation  owning  the  railroad  shall  be  liable  to  any  person 
injured  for  all  damages  sustained"  by  reason  of  neglect  so  to  do,  does  not 
make  the  corporation  liable  for  an  injury,  caused  by  negligence  of  the  en- 
gineman or  fireman  in  this  respect,  to  a  fellow-servant. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  West  Virginia. 

B.  B.  Dovener  for  plaintiff  in  error. 

John  K.  Cowen  and  C.  Boggess  for  defendant  in  error. 

Geay,  J. — This  is  an  action  against  a  railroad  corporation,  by  a 
brakeman  in  its  employ,  for  personal  injuries  received,  while  work- 
ing a  switch,  by  being  struck  by  one  of  its,  locomotive  engines. 
The  declaration,  in  seven  different  counts,  alleged  as  grounds  of 
action  that  the  defendant  negligently  constructed  and  kept  its 
tracks  and  switches  in  a  defective  ana  dangerous  condition ;  that 
the  defendant,  by  one  of  its  agents  and  servants,  who  was  at  the 
time  unskillful,  negligent,  and  unjBt  to  perform  the  business  and 
employment  that  he  was  engaged  by  the  defendant  to  perform,  and 
who  was  engaged  in  a  service  for  the  defendant  other  and  different 
from  the  service  in  which  the  plaintiff  was  engaged,  and  whose 
negligence,  unskillfulness,  and  unfitness  were  known  to  the  de- 
fendant, negligently  propelled  one  of  its  locomotive  engines  against 
and  over  the  plaintiff ;  that  this  was  done  without  sounding  any 
whistle  or  ringing  any  bell,  as  required  by  the  laws  of  the  state  of 
West  Virginia ;  and  that  the  defendant  neglected  proper  precau- 
tions in  the  selection  and  employment  of  its  agents  and  servants. 
A  statute  of  West  Virginia  provides  that  "  a  bell  or  steam- whistle 
shall  be  placed  on  each  locomotive  engine,  which  shall  be  rung  or 
whistled  by  the  engineer  or  fireman  at  the  distance  of  at  least  sixty 
rods  from  the  place  where  the  railroad  crosses  any  public  street  or 
highway,  and  be  kept  ringing  or  whistling  until  sucii  street  or  high- 
way  is  reached,"  under  a  penalty  of  not  exceeding  $100  for  each 
neglect ;  and  that  "  the  corporation  owning  the  railroad  shall  be 
liable  to  any  person  injured  for  all  damages  sustained  by  reason  of 
such  neglect.'^     St.  W.  Va.  1873,  c.  88,  §  31. 

As  we  understand  the  evidence  introduced  at  the  trial,  it  conclu- 
sively proved  the  following  facts :  The  injury  occurred  at  night, 
at  a  place  where,  as  the  plaintiff  himself  testified,  "  there  was  one 
net- work  of  tracks,"  in  the  defendant's  railroad  yai-d,  near  the  junc- 
tion of  a  branch  road  with  the  main  road,  and  about  10  rods  from  a 
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highway  croBsing.  The  plaintiff  had  previously  been  employed  on 
another  part  of  the  road.  On  the  night  in  qnestion,  in  the  per- 
formance of  his  dnty  as  a  brakeman  on  a  freight  train,  he  nnlocKed 
a  switch  which  enabled  his  train  to  pass  from  one  track  to  another ; 
and  he  was  stooping  down,  with  his  lantern  on  the  ground  beside 
him,  to  unlock  tlie  ball  of  a  second  switch  to  let  tlie  engine  of  his 
train  pass  to  a  third  track,  when  he  was  struck  and  injured  by  the 
tender  of  another  freight  engine,  in  no  way  connected  with  his 
train,  backing  down  on  the  second  track.  The  tender  projected 
10  inches  beyond  the  rail.  The  distance  between  the  adjacent  rails 
of  the  second  and  third  tracks  was  about  six  feet.  The  second 
switch  was  a  ground  switch  of  a  kind  in  common  use,  the  lock  of 
which  was  in  the  centre  of  the  space  between  the  two  tracks ;  and 
the  handle  of  which  was  about  two  feet  long,  and  when  lying  flat 
extended  towards  either  track,  and  when  thrown  one  way  opened 
the  switch,  and  when  thrown  the  other  way  closed  it.  The  switch 
could  be  worked  efficiently  and  safely  by  a  man  standing  midway 
between  the  two  tracks,  using  reasonable  care.  It  could  not  be 
safely  worked  by  standing  at  the  end  of  the  handle  while  an  engine 
was  coming  on  the  track  next  that  end.  Upright  switches  could 
not  be  used,  at  a  place  where  the  tracks  were  so  near  together,  with- 
out seriously  interfering  with  the  moving  and  management  of  the 
trains.  The  plaintiff  testified  that  he  had  never  worked  a  ground 
switch  before,  and  that  the  fii'st  switch  was  an  upright  switch.  But 
he  admitted  on  cross  examination  that  the  two  kinds  of  switches 
were  unlocked  in  the  same  manner,  and  the  other  evidence  estab- 
lished beyond  doubt  that  the  first  switch  was  also  a  ground  switch. 
A  single  witness,  who  had  been  a  brakeman,  called  for  the  plain- 
tiff, in  answer  to  a  question,  often  repeated,  of  his  counsel,  whether 
that  was  a  safe  and  proper  switch  to  oe  used  at  that  point,  testified 
that  he  could  not  say  it  was  a  very  safe  place  at  that  time  there ; 
that  he  thought  that  was  not  a  proper  kind  of  switch,  and  an  up- 
right switch  would  have  been  more  convenient  to  handle ;  that  he 
did  not  think  it  was  a  very  safe  ball  there ;  that  he  thought  it  was 
a  safe  ball  there ;  and  that  it  could  not  be  unlocked  without  danger 
while  an  engine  or  train  was  coming  upon  the  other  track.  The 
engine  which  struck  the  plaintiff  was  being  driven  at  a  speed  of 
about  12  miles  an  hour,  by  an  engineman  m  the  defendant's  em- 

})loy,  and  there  was  evidence  tending  to  show  that  it  had  no 
ight  except  the  head-light,  and  no  bell,  and  that  its  whistle  was 
not  sounded.  There  was  no  evidence  that  the  tracks  were  improp- 
erly constructed,  or  that  the  engineman  was  unfit  for  his  duty. 
The  other  grounds  of  action  relied  on  were,  improper  construction 
and  arrangement  of  the  switch ;  negligence  of  tne  defendant  in 
running  its  engine  by  an  unskillful  and  negligent  engineman,  al- 
leged to  have  been  engaged  in  a  different  service  for  the  defendant 
from  that  in  which  the  plaintiff  was  engaged;  and  omission  to 
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comply  with  the  requirements  of  the  statute  of  West  Virginia. 
At  tlie  close  of  the  wnole  evidence  (of  which  all  that  is  material  is 
above  stated)  the  court  directed  the  jury  to  return  a  veixlict  for  the 
defendant,  because  the  evidence  was  such  that  if  a  verdict  should 
be  returned  for  the  plaintff  the  court  would  be  compelled  to  set  it 
aside.  A  verdict  for  the  defendant  was  accordingly  returned,  and 
the  plaintiff  sued  out  this  writ  of  error. 

It  is  the  settled  law  of  this  court  that  when  the  evidence  given 
at  the  trial,  with  all  inferences  that  the  jury  could  justifiably  draw 
from  ity  is  insufficient  to  support  a  verdict  for  the  plaintiff,  so  that 
such  a  verdict,  if  returned,  must  be  set  aside,  the  court  is  not  bound 
to  submit  the  case  to  the  Jury,  but  may  direct  a  verdict  for  the 
defendant.  Pleasants  v.  Fant,  22  Wall.  116 ;  Herbert  v.  Butler, 
97  U.  S.  319 ;  Bowditch  v.  Boston,  101  U.  S.  16 ;  Griggs  v.  Hous- 
ton, 104  U.  S.  653.  And  it  has  recently  been  decided  by  the  house 
of  lords,  upon  careful  consideration  of  the  previous  cases  in  Eng- 
land, that  it  is  for  the  judge  to  say  whether  any  facts  have  been 
established  by  sufficient  evidence  from  which  negligence  can  be 
reasonably  and  legitimately  inferred ;  and  it  is  for  the  jury  to  say 
whether  from  those  facts,  when  submitted  to  them,  negligence 
ought  to  be  inferred.  Metropolitan  By.  Co.  v.  Jackson,  3  App. 
Cas.  198. 

Tried  by  this  test,  there  was  no  sufficient  evidence  of  any  negli- 
gence on  the  part  of  the  railroad  company,  in  the  construction  and 
arrangement  of  the  switch,  to  warrant  a  verdict  for  the  plaintiff  on 
that  ground.  The  testimony  of  the  plaintiff  and  of  iiis  witness 
was  too  slight.  A  railroad  yard,  where  trains  are  made  up,  neces- 
sarily has  a  great  number  of  tracks  and  switches  close  to  one 
another,  and  any  one  who  enters  the  service  of  a  railroad  corpo- 
ration, in  any  work  connected  with  the  making  up  or  moving  of 
trains,  assumes  the  risks  of  that  condition  of  things.  Although  it 
was  night,  and  the  plaintiff  had  not  been  in  this  yard  before,  his 
lantern  afforded  the  means  of  perceiving  the  arrangement  of  the 
switch  and  the  position  of  the  adjacent  tracks.  The  switch  was  of 
a  form  in  common  use,  and  was,  to  say  the  least,  quite  as  fit  for  its 

!)lace  and  purpose  as  an  upright  switcn  would  have  been.  It  could 
lave  been  saiely  and  efficiently  worked  by  standing  opposite  the 
lock,  midway  between  the  tracks,  using  reasonable  care;  and  it 
was  unnecessary,  in  order  to  work  it,  to  stand,  as  the  plaintiff  did, 
at  the  end  of  the  handle,  next  the  adjacent  track. 

The  general  rule  of  law  is  now  firmly  established,  that  one 
who  enters  the  service  of  another  takes  upon  himself  the  ordinary 
risks  of  the  negligent  acts  of  his  fellow-servants  in  the  course  of 
the  employment.  This  court  has  not  hitherto  had  occasion  to  de- 
cide who  are  fellow-servants,  within  the  rule.  In  Packet  Co.  v, 
McCue,  17  Wall.  508,  and  in  Railroad  Co.  v.  Fort,  Id.  553,  the 
plaintiff  maintained  his  action  because  at  the  time  of  the  injury  he 
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was  not  acting  nnder  his  contract  of  service  witli  the  defendant. 
In  the  one  case,  he  had  wholly  ceased  to  be  the  defendant's  servant ; 
in  the  other,  being  a  minor,  he  was  perfonning,  by  direction  of  his 
superior,  work  outside  of  and  disconnected  witn  the  contract  which 
his  father  had  made  for  him  with  the  defendant.  In  Hough  v. 
Ry.  Co.  100  TJ.  S.  213,  and  in  Wabash  Ey.  Co.  v.  McDaniels,  107 
U.  S.  454  (s.  c,  11  Am.  &  Eng.  R.  R.  Cas.  158)  the  action  was 
for  the  fault  of  the  master,  either  in  providing  an  unsafe  engine,  or 
in  employing  unjBt  servants. 

Nor  is  it  necessary  for  the  purposes  of  this  case  to  lay  down  a 
precise  and  exhaustive  definition  of  the  general  rule  in  this  respect, 
or  to  weigh  the  conflicting  views  which  have  prevailed  in  the  courts 
of  the  several  states,  because  persons  standing  in  such  a  relation  to 
one  another  as  did  this  plaintifiE  and  the  engineman  of  the  other 
train,  are  fellow-servants,  according  to  the  very  great  preponder- 
ance of  judicial  authority  in  this  country,  as  well  as  the  uniform 
course  of  decision  in  the  House  of  Lords,  and  in  the  English  and 
Irish'  courts.  They  are  employed  and  paid  by  the  same  master. 
The  duties  of  the  two  bring  them  to  work  at  the  same  place,  at  the 
same  time,  so  that  the  negligence  of  the  one  in  doing  his  work  may 
injure  the  other  in  doing  his  work.  Their  separate  services  have 
an  immediate  common  object — the  moving  of  the  trains.  Neither 
works  under  the  orders  or  control  of  the  other.  Each,  by  entering 
into  his  contract  of  service,  takes  the  risk  of  the  negligence  of  the 
other  in  performing  his  service ;  and  neither  can  maintain  an  ac- 
tion for  an  injury  caused  by  such  negligence  against  the  corpora- 
tion, their  common  master. 

The  only  cases  cited  by  the  plaintiff,  which  have  any  tendency 
to  support  the  opposite  conclusion,  are  the  decisions  of  tfie  supreme 
court  of  Wisconsin  in  Chamberlain  v,  Milwaukee  &  M.  R.  R.  Co., 
11  Wis.  248,  and  of  the  supreme  court  of  Tennessee  in  Haynes  v. 
East  Tennessee  &  6.  R.  Co.,  3  Cold.  222,  each  of  which  whoUv  re- 
jects the  doctrine  of  the  master's  exemption  from  liability  to  one 
servant  for  the  negligence  of  another,  and  the  first  of  which  has 
been  overruled  by  the  later  cases  in  the  same  state.  This  action 
cannot  therefore  be  maintained  for  the  negligence  of  the  engine- 
man  in  running  his  engine  too  fast,  o^  in  not  giving  due  notice  of 
its  approach. 

The  statute  of  West  Virginia  on  which  the  plaintiff  relies,  has 
no  application  to  this  case.  There  is  no  evidence  that  the  engine 
which  struck  the  plaintiff  was  about  to  cross  a  highway ;  and  the 
main,  if  not  the  sole,  object  of  the  statute  evidently  was  to  protect 
travelers  on  the  highway.  O'Donnell  v.  Providence  &  W.  K.  Co., 
6  R.  I.  211 ;  Harty  v.  Cent.  R.  Co.,  42  N.  Y.  468.  It  may,  per- 
haps, include  passengers  on  the  trains,  or  strangei-s,  not  trespassei^s, 
on  the  line  of  the  road.   But  it  does  not  supersede  the  general  rule 
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of  law  which  exempts  the  corporatioD  from  liability  to  its  own 
servants  for  the  fault  of  their  fellow-servants. 
Judgment  affirmed. 

■ 

Duty  of  Railroad  Company  to  its  Servants  In  Regard  to  Switches. — A 
railroad  company  is  bound  to  provide  for  its  servants  reasonably  safe  and  suffi- 
cient switches.  Chicago  &  N.  W.  R  Co.  e.  Taylor,  69  Dl.  461 ;  Piper  v.  N.  Y. 
Central  R  R  Co.,  66  N.  Y.  630. 

Generally  where  a  servant  is  injured  through  the  fault  of  the  switchman, 
this  is  considered  to  be  the  negligence  of  a  fellow-servant  for  which  a  rail- 
road company  is  not  liable.  Bauler  v,  N.  Y.  &  Harlem  R.  R.  Co.,  62  Barb. 
423;  Farwell  t>.  Bost.  &  Worcester  R  R.  Corp.  4  Mete.  49;  Slattery's  Admr. 
T,  Toledo  &  Wabash  R  Co.,  23  Ind.  81 ;  Tinney  «.  Boston  &  Albany  R.  Co., 
62  Barb.  218 ;  Walker  v.  Boston  &  Me.  R.  R  Co.,  1  Am.  &  £n^.  R  R.  Cas. 
141;  Oilman  e.  Eastern  R.  Corp.,  13  Allen,  483;  Sammon  v.  New  Yorlc  & 
Harlem  R  R  Co.,  62  N.  Y.  261. 

In  regard  to  injuries  from  defective  switches  see  generally.  Walker  v. 
Boston  &  Me.  R  R.  Co.,  1  Am.  &  £ng.  R  R  Cas.  141 ;  Waldhier  e.  Hanni- 
bal &  St.  Joe  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  146;  Edens  v.  Hannibal  &  St. 
Joe  R  Co.,  5  Am.  &  Eng.  R  R.  Cas.  459;  Lake  Shore  &  M.  S.  R  Co.  v.  Mc- 
Cormick,  5  Am.  &  Eng.  R.  R.  Cas.  474 ;  New  York,  etc.,  R.  Co.  v.  Baugh- 
erty,  6  Am.  &  Eng.  R.  R  Cas.  139;  McGinnis  «.  Canada  S.  R  Co.,  8  Am.  Ss 
Eng.  R.  R  Cas.  135;  Harvey  v.  N.  Y.  C.  &  H.  R.  R  Co.,  8  Am.  &  Eng.  R  R. 
Cas.  515 ;  Mayer  v,  Chicago,  R.  I.  &  R  R  Co.,  8  Am.  &  Eng.  R  R.  Cas.  527. 

Brakeman  at  Switch  and  Engineer  are  Fellow-Servants.— Upon  this  point, 
see  the  following  authorities:  Holden  v.  Fitchburg  R  Co.,  129  Mass.  268; 
Coon  V.  Syracuse  &  U.  R.  Co.,  5  N.  Y.  492;  Wright  v.  N.  Y.  Cent.  R  Co., 
25  N.  Y.  562;  Besel  e.  N.  Y.  Cent.,  etc.,  R  Co.,  70  N.  Y.  171 ;  Slater  v.  Jew- 
ctt.  5  Am.  &  Eng.  R  R.  Cas.  515;  Mc Andrews  e.  Bums,  10  Vroom,  117; 
Smith  V.  Oxford  Iron  Co.,  13  Vroom,  467;  Lehigh  Valley  Coal  Co.  «.  Jones, 
86  Pa.  St.  432;  Whaalan  v.  Mad  River  R  Co.,  8  Ohio  St.  249;  Pittsburgh, 
F.  W.  &  C.  Ry.  Co.  V.  Devinney,  17  Ohio  St.  197;  Smith  v.  Potter,  46  Mich. 
158;  Mosely  «.  Chamberlin,  18  Wis.  731;  Cooper  v.  Milwaukee  &  Prairie  du 
Chien  Ry.  Co.,  23  Wis.  668;  Sullivan  v.  Mississippi  &  M.  R  Co.,  11  Iowa, 
421;  Peterson  v.  Whitebreast  Coal  &  M.  Co.,  50  Iowa,  673;  Foster  v,  Min- 
nesota Cent.  R  Co.,  14  Minn.  360  (Gil.  277) ;  Ponton  v.  Wilmington  &  W. 
R  Co.,  6  Jones,  Law,  (N.  C.)  245;  Louisville  R.  Co.  v.  Robinson,  4  Bush, 
507 ;  Mobile  &  M.  Ry.  Co.  «.  Smith,  59  Ala.  245 ;  Hogan  v.  Cent.  Pac.  R 
Co.,  49  Cal.  128;  KieWej  v.  Belcher  Mining  Co.,  3  Sawy.  500;  Hutchinson 
«.  York,  N.  &  B.  Ry.  Co.  5  Exch.  343 ;  Bartonshill  Coal  Co.  v.  Reid,  3 
Macq.  266;  Bartonshill  Coal  Co.  v.  McGuire,  Id.  300;  Wilson  v.  Merry, 
L.  R,  1  H.  L.  8.  C.  App.  Cas.  326;  Morgan  «.  Vale  of  Neath  Ry.  Co.,  5  Best 
&  S.570,  786;  s.  c,  L.  R  1  Q.  B.  149;  Tunney  «.  Midland  Ry.  Co.,  L.  R,  1  C. 
P.  291 ;  Charles  «.  Taylor,  8  C  P.  Div.  491 ;  Conway  v.  Belfast  &  N.  C.  Ry. 
Co.  Ir.  R.  9  C.  L.  498,  and  Ir.  R.  11  C.  L.  345. 
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V. 

Laxb  Shobe  and  Michigan  Sottthebn  B.  B.  Co. 

{Advance  Case^  New  York,    1884.) 

Where  one  railroad  comjpany  buys  fi^m  another  its  road,  including  a  com- 
pleted bridffe,  it  owes  to  its  servants  operating  the  road  the  duty  not  only 
of  maintaining  the  bridge  in  as  good  repair  as  when  it  was  acquired,  but  also 
of  repairing  and  supplying  all  patent  defects  in  its  original  construction.  If 
it  fails  to  perform  this  latter  duty,  and  an  injury  is  occasioned  to  a  servant 
in  consequence  by  reason  of  such  patent  defect,  the  company  is  liable  in 
damages. 

James  F.  Glnck  for  appellant 
Adelbert  Moot  for  respondent 

Finch,  J. — The  plaintiff  was  a  brakeman  in  the  employ  of  the 
defendant  company,  and  was  injured  by  the  fall  of  the  bridge  at 
Aslitabnla  on  tne  29th  of  December,  1876.  He  has  recovered  a 
jndgment  for  damages,  which  is  now  sought  to  be  reversed  upon 
the  ground  that  there  was  no  suflScient  proof  of  negligence  to  carry 
the  case  to  the  jury.  The  bridge  was  built  of  iron,  and  spanned  a 
gulf  leading  inland  from  the  lake,  and  growing  narrower  as  it 
approaclied  the  point  of  crossing.  It  was  a  deck  bndge,  constructed 
upon  what  is  known  as  the  Howe  ti'uss  plan,  frequently  applied  in 
the  building  of  wooden  bridges,  but  apparently  in  this  one  instance 
alone  made  wholly  of  iron.  It  was  originally  constructed  in  1864, 
by  the  Cleveland,  Fainesville  &  Ashtabula  K.  E.  Co.,  a  predecessor 
of  the  present  defendant.  The  history  of  the  construction  is  not 
encouraging.  The  superstructure  was  planned  by  Amasa  Stone, 
who  appears  to  have  had  a  large  experience  in  the  designing  and 
construction  of  railroad  bridges,  and  at  the  time  was  president  of 
the  company  for  which  the  bridge  was  to  be  erected.  Stone,  how- 
ever, merely  "  directed  the  method  of  making  the  plans,"  "  and 
the  method  of  carrying  it  out,"  "  in  general  terms  through  agents 
and  practical  employees."  He  employed  one  Tomlinson  "to make 
the  design  and  draft  of  the  structure  and  the  specifications  and  de- 
tails." W  ith  reference  to  his  capacity,  Stone  says  only  that  he  had 
been  in  his  employ  for  about  lifteen  yeai-s,  "more  or  less  in  the 
erection  of  some  bridges,"  and  that  he  regarded  him  as  competent* 
to  execute  the  work  under  his.  Stone's  *'  general  directions."  But 
Tomlinson  evidently  bungled  his  work,  making  the  top  chords  too 
short,  and  planning  to  put  in  the  braces  with  their  webs  horizontal 
instead  of  vertical ;  errors  which  so  "  annoyed  "  Stone,  that  he  "  in- 
timated to  him  that  his  resignation  would  be  accepted,  and  put 
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another  man  in  charge."  Who  that  was,  and  what  may  have  been 
his  capacity,  we  are  not  informed.  These  errors  haa  to  be  cor- 
rected. In  doing  it,  the  top  chords  were  donated  by  inserting 
between  their  members  thin  plates  of  iron,  called  shim  pieces,  l^ald 
in  their  places  merely  by  the  dead  weight  of  the  bridge  and  the 
loads  npon  it;  the  omce  of  the  top  chords  and  the  braces  nnder 
them  being  mainly  to  resist  compression.  When  the  position  of 
the  braces  was  altered,  a  few  more  were  added,  and  this  change 
compelled  the  chipping  away  of  the  lags  on  the  angle  blocks,  m 
order  to  give  the  braces  a  lair  bearing;  and  then  some  of  them, 
crowded  by  the  vertical  rods,  did  not  rest  fnlly  upon  the  angle 
blocks.  Tne  iron  work  for  the  bridge  was  done  by  Congdon, 
whose  principal  business  appears  to  have  been  the  construction  and 
repair  of  locomotives,  and  wno  held  the  position  of  master-mechanic 
The  superstructure  was  put  together  and  erected  by  one  Rogers, 
who  was  a  carpenter.  Tne  result  which  followed  was  not  surpris- 
ing. The  bridge  was  put  in  its  place  and  its  niembera  united  by 
the  aid  of  bents  built  up  from  the  ground  below,  and  when  the 
blocks  upon  them  were  removed,  the  bridge  sagged  below  a  hori- 
zontal line.  That  occurred  twice.  The  difficulty  was  sought  to 
be  remedied  the  first  time  by  the  lengthening  of  the  top  chords, 
which  proved  ineffectual,  and  the  second  time  by  tlie  change  in  the 
braces.  After  that  the  top  chords  seem  to  have  preserved  their 
camber  of  two  and  one  half  inches,  and  the  bridge  went  into  use, 
at  first  with  a  single  track  and  later  with  a  double  track,  and  stood 
for  about  ten  years,  until  its  fall  in  1876. 

Upon  all  these  questions  of  ori^nal  plan  and  construction,  ex- 
perts were  examined.  Their  opinions  differed,  as  is  very  common 
m  such  cases.  But  upon  two  things  they  agreed.  !Nobody  dis- 
puted the  mechanical  axiom,  that  the  strength  of  a  bridge  is  that 
of  its  weakest  part ;  nor  the  rule  of  prudence,  that  its  factor  of 
safety  should  have  been  five,  when,  in  truth,  it  was  only  about 
three ;  that  is,  the  bridge  should  have  been  five  times  as  strong  as 
its  breaking  weight  under  expected  loads,  but  was  only  of  about 
three  times  that  strength.  As  to  other  alleged  defects — ^in  the  yok- 
ing of  the  mainbraces,  so  that  each  I  beam  acted  independently 
instead  of  solidly  as  one ;  in  the  insufficiency  of  the  lateral  bracing, 
and  the  alleged  movement  or  change  of  position  of  the  braces  upon 
the  anchor  locks — there  was  much  difference  of  ^pinion  and  con- 
siderable contradiction  in  the  evidence. 

Enough  has  been  said  to  indicate  the  questions  of  fact  existing 
in  the  case,  unless  it  be  true  that  the  defendant  company  was  not 
responsible  for  any  of  the  alleged  defects,  because  it  acquired  the 
bridge  by  purchase,  as  a  completed  and  to  some  extent  as  a  tested 
structure.  In  other  words,  the  contention  is,  that  a  railroad  com- 
pany acquiring  by  purchase  an  additional  line  already  built  and  in 
operation,  of  which  an  existing  bridge  forms  a  part,  owes  no  obli- 
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fation  to  its  employees  running  trains  over  sucli  bridge,  except  to 
eep  it  as  good  as  when  it  was  bought,  and  has  a  nght,  without 
negligence,  to  assume  the  sufSciency  of  its  original  plan  and  con- 
struction. The  case  relied  upon  lor  this  doctrine  is  Devlin  v. 
Smithy  89  N.  Y.  470 ;  but  it  has  no  application,  for  two  reasons. 
Smith,  having  no  knowledge  of  scaffold-building,  employed  a 
builder  known  to  him  to  be  skillful  and  experienced,  and  owed  to 
no  one  a  duty  of  inspection,  the  proper  performance  of  which 
would  have  disclosed  the  defect.  Tne  oefendant  here  bought  the 
bridge  of  another  railroad  company,  and  without  any  selection  or 
choice  of  the  builder.  If  Smith  had  found  the  scaffold  already 
built  and  in  the  ownership  of  a  person  not  an  expert  or  scaffolcl- 
builder,  and  had  bought  it  of  such  third  person  without  knowing 
who  designed  it,  or  the  plan  and  manner  of  its  construction,  and 
without  inspection  had  sent  his  men  upon  it,  a  very  different  ques- 
tion would  nave  been  presented.  And  if  the  scaffold  instead  of  a 
temporary  had  been  a  permanent  structure,  intended  for  continuous 
use  through  the  years,  and  imposing  upon  Smith  the  duty  of  an 
inspection  by  skillful  and  competent  agents,  whose  proper  perform- 
ance of  that  duty  would  have  disclosed  defects  of  construction 
which  made  it  dangerous  and  unsafe,  again  a  different  question 
would  have  been  presented.  Assuming,  as  we  must,  wliat  the 
jury  could  have  found  from  the  evidence  that  the  bridge  when 
purchased  was  unsafe  and  dangerous  by  reason  of  defects  in  its 
original  plan  and  construction,  and  whicn  defects  were  obvious  to 
the  eye  of  a  skillful  inspector,  and  easily  and  surely  ascertainable 
by  a  structural  analysis  determining  its  factor  of  safety,  it  was  neg- 
ligence on  the  part  of  the  defendant  to  continue  its  use  in  the  face 
of  such  obvious  defects,  without  ascertaining  their  effect  upon  its 
strength  and  capacity.  The  purchasing  company  either  knew  or 
did  not  know  the  facts  relating  to  its  original  construction.  It  is 
probable  that  they  knew  them.  Their  chief  engineer,  Collins, 
whose  duty  it  was  to  inspect  this  bridge,  and  who  did  so,  was  the 
engineer  of  the  constructing  company.  He  built  the  abutments  of 
this  very  bridge,  and  in  all  probability  knew  that  the  general  plan 
was  dictated  by  a  man  busy  about  everything  else;  that  its  drafts- 
man and  actual  designer  made  mistakes,  and  was  discharged  because 
of  them ;  that  the  man  who  put  it  up  was  a  carpenter,  without  ex- 
perience in  iron  bridges;  and  that  the  structure  was  altered  and 
modified  twice  before  it  would  bear  its  own  weight.  If  the  defend- 
ant company,  through  its  chief  engineer,  knew  this,  it  knew  enough 
to  be  guilty  of  negligence  if  it  relied  upon  such  a  plan  and  con- 
struction without  further  investigation,  and  in  sole  reliance  upon 
the  fact  that  it  had  not  yet  fallen.  But  if  the  company  did  not 
know  it,  if  it  bought  the  bridge  in  ignorance  of  who  built  it,  and 
the  character  and  safety  of  its  plan,  and  used  and  inspected  it  with- 
out even  knowing  or  ascertaining  its  factor  of  safety,  or  the  pru- 


262  VOSBUBG  t).  LAKE  8HOBB,  BTO.9  R.  B.  OO. 

dence  of  its  design,  although  warned  07  the  presence  of  obvions 
defects,  they  simply  shut  their  eyes  and  took  tne  risk,  on  the  sole 
faith  of  its  previous  use.  Collins  is  said  to  have  been  a  competent 
man.  Year  after  year  he  examined  this  bridge,  but  always  on  the 
assumption  that  his  sole  duty  was  to  see  that  everything  was  in 
place,  and  that  no  signs  of  weakness  were  developed  by  the  test  of 

Sassing  trains,  and  never  once  to  ascertain  the  safety  of  its  plan  and 
esign.  The  defects  pointed  out  by  the  evidence  were  almost  all 
obvions  to  the  eye  of  a  competent  examiner.  A  structural  analysis, 
easily  made  by  such  an  examiner,  would  have  shown  that  instead 
of  a  factor  of  safety  of  six  times  its  breaking  weight,  as  Stone  says 
he  intended,  it  had  but  half  that  strength,  and  was  far  below  the 
ordinary  standard  of  safety. 

The  learned  counsel  for  the  appellant  insists  that  the  defendant 
did  employ  suitable  and  competent  persons  to  inspect  the  bridge, 
who  did  make  the  usual  and  customanr  examinations,  and  that 
there  is  no  dispute  about  that  in  the  evidfence.  But  it  is  plain  that 
the  inspection  described  in  the  proofs  as  customary  is  that  made  by 
a  company  which  has  built  its  own  bridges.  In  such  case  it  already 
knows  the  plan  and  mode  of  construction,  and  is  already  responsi- 
ble for  the  lack  of  reasonable  care  in  either  the  design  or  its  ex- 
ecution. The  subsequent  inspection  is  directed  only  to  its  perfect 
repair  and  to  indications  of  weakness.  But  where  the  company 
does  not  know  either  the  safety  of  the  plan  or  the  prudence  of  the 
construction,  because  it  has  purchased  it  completed  and  in  use,  and 
knows  nothiuff  of  the  skill  or  want  of  skill  of  the  builder,  an  in- 
spection which  takes  no  heed  of  that  inquiry  when  defects  are 
obvious  and  lack  of  safety  is  indicated  and  may  be  easily' ascer- 
tained, is  not  suflScient.  The  employer  must  exercise  reasonable 
care  in  furnishing  the  servant  with  the  means  and  implements  of 
his  service.  That  the  master  does  not  do  when  he  buys  an  unsafe 
and  defective  bridge,  whose  obvious  deficiencies  give  warning  of 
possible  danger,  and  sends  his  servants  upon  it  without  inquiry  as 
to  the  skill  of  its  construction  or  safety  01  its  design.  The  servant 
is  entitled  to  that  care  whether  the  master  builds  the  bridge  or 
buys  it.  The  risk  and  the  injury  are  the  same  in  either  case.  Of 
course  the  test  of  actual  previous  use  goes  for  something.  It  might 
justify  a  continuance  of  tnat  use  until  a  competent  inspection  could 
reasonably  be  made,  but  would  not  justify  a  neglect  when  it  was 
made  to  observe  and  remedy  obvious  defects  and  elements  of  dan- 
ger because  existing  in  the  original  plan,  and  an  omission  to  learn 
by  a  well  understoSi  process  whether  in  view  of  its  apparent  de^ 
fects  it  had  the  ordinary  surplus  of  strength.  Upon  railroad 
bridges  every  day  and  almost  every  hour  the  lives  01  passengers 
and  of  employees  are  trusted.  It  is  not  requiring  too  much  to 
insist  that,  whether  built  or  purchased,  the  company  shall  take  rea- 
sonable'Care  to  know  or  ascertain  the  safety  of  its  design  and  con- 
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strnction,  and  shall  be  charged  with  knowledge  of  defects  which  a 
competent  examination  would  have  disclosed. 

It  is  apparent,  therefore,  that  in  this  case  there  were  questions 
of  fact  for  a  jury.  Whether  the  bridge  was  in  truth  defective  in 
particulars,  not  latent  or  nndiscoverable,  but  open  and  obvious  to 
the  eye  of  a  skilled  and  faithful  inspector ;  and  whether  that  in- 
spector did  make  such  an  examination  as  reasonable  care  required 
and  the  company  should  have  exacted  in  the  exercise  of  such  care 
under  the  existing  circumstances,  and  in  view  of  such  obvious  and 
apparent  defects,  were  questions  of  fact  in  the  case,  and  properly 
submitted  to  the  jury. 

The  judgment  should  be  affirmed  with  costs. 

All  concur  except  Andrews,  J.,  taking  no  part. 

Bridges^ — As  to  the  liability  of  a  railroad  company  for  causing  the  death 
of  its  servants  by  reason  of  the  insufficient  construction  of  its  bridges,  see 
Warner  «.  Erie  R.  Co.,  89  N.  Y.  468;  Faulkner  v.  Erie  R.  Co.,  49  Barb.  324; 
Toledo,  P.  &  W.  R.  Co.  t>.  Conroy,  68  III.  560;  Harrison  «.  Central  R.  Co., 
2  Vroom  (N.  J.),  293;  McDermott  v.  Pacific  R.  Co.,  30  Mo.  115;  Brothers 
V.  Carter,  52  Mo.  872;  Mansfield  Coal  &  Coke  Co.  v.  McEnery,  87  Leg.  Int. 
(Penna.)  28.  See  Ballou  v.  Chicago,  etc.,  R.  Co  6  Am.  &  Eng.  R.  R.  Cas. 
480. 


Teaton 

V. 

Boston  and  Lowell  E.  E.  Coepoeation. 

(185  Mauaehtuetts  Beports^  418.) 

A.,  a  person  forty-five  years  of  age,  entered  the  employ  of  a  railroad  cor- 
poration as  a  brakeman,  having  previously  had  some  experience  in  that  kind 
of  work.  He  was  placed  at  work  in  a  yard  of  the  corporation  upon  a  switch- 
ing engine,  which  was  used  to  change  cars  about  the  yard  ana  to  make  up 
trains.  He,  with  others,  was  in  the  habit  of  taking  cars  which  had  been 
damaged  and  putting  them  upon  a  certain  track  in  the  yard  two  or  three 
times  a  week.  After  working  a  few  weeks,  he  was  injured  by  reason  of  a 
broken  brake  on  a  car.  Whenever  there  had  been  damaged  cars  to  be 
moved,  during  his  employ,  his  attention  had  been  called  to  the  fact  by  the 
yard-master,  who  usually  told  the  men  that  the  cars  had  been  damaged,  and 
that  he  wanted  them  put  on  a  track  indicated.  They  could  usually  tell  a 
damaged  car  by  its  appearance.  A.  was  sometimes  accustomed  to  examine 
to  see  if  cars  were  damaged ;  and  he  looked  at  i  the  car  in  question,  with 
others,  on  the  day  of  the  accident,  but  saw  nothing  out  of  order  about  it. 
Eddy  in  an  action  by  A.  against  the  corporation,  that  the  injury  was  caused 
by  one  of  the  risks  assumed  by  him  in  his  employment;  and  that  the  action 
could  not  be  maintained. 

ToHT  for  personal  injaries  received  by  the  plaintiff  while  in  the 
defendant's  employ  as  a  brakeman.  At  the  trial  in  the  Superior 
Court,  before  Blodgett,  J.,  the  jury  returned  a  verdict 'for  the 
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This  is  not  like  a  case  where  dangerous  or  defective  machinery 
is  supplied  by  a  master  for  a  servant  to  use  in  his  work,  and  where 
notice  of  sucn  danger  or  defect  ought  to  be  given.  But  it  is  a  case 
where  the  material  to  be  handled  and  to  be  worked  upon  is  imder- 
stood  to  involve  risk  and  the  necessity  of  care.  There  was  no  neg- 
ligence on  the  part  of  the  defendant  in  sending  broken  cars  for 
repairs  to  the  yard  where  the  plaintiff  was  at  work.  This  was  a 
proper  place  for  them.  There  was  no  negligence  in  omitting  to 
give  notice  to  the  plaintiff  that  broken  cars  were  to  be  sent  to  this 
yard  for  repaire,  and  that  his  employment  included  the  duty  of 
handling  and  moving  them.  All  this  he  knew  already.  What  he 
did  not  know  was,  that  this  particular  car  was  broken,  and  that 
broken  cars  which  were  sent  for  repairs  might  be  found  in  that 
part  of  the  yard  where  this  car  was.  While  not  disposed  to  relax 
the  strictness  of  the  rule  which  requires  a  master  to  give  fair  and 
reasonable  information  and  instruction,  to  a  young,  ignorant,  or  in- 
experienced servant,  as  to  the  perils  incident  to  his  employment, 
we  cannot  find  any  warrant,  either  on  principle  or  oh  authority,  for 
extending  it  to  a  case  like  the  present.  Upon  the  undisputed  facts, 
the  risk  was  one  which  the  law  cast  upon  the  plaintiff.  See  Dynen 
V.  Leach,  26  L.  J.  (N.  S.)  Ex.  221 ;  Chicago  &  Northwestern  R. 
R.  V.  Ward,  61  111.  130 ;  Flannagan  v,  Chicago  &  Northwestern 
Ry.,  50  Wis.  462 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Gas.  150 ;  Holden  v. 
Fitchburg  R.  R,  129  Mass.  268. 

Exceptions  sustained. 

Defective  Cars. — As  to  injuries  to  servants  of  a  railroad  company  while 
employed  in  moving  damaged  or  defective  cars  see  Chicago  &  N.  W.  R. 
Co.  V,  Ward,  61  111.  130;  Flannagan  v,  Chicago  &  N.  W.  R.  Co.,  2  Am.  & 
Eng.  R.  R.  Cas.  150;  Watson  o.  R.  R  Co.,  11  Am.  &  Eng.  R  R  Cas.  213; 
Fraker  e.  St. -Paul,  IL  &  M.  R.  Co.,  infra. 


Fbaebb 

V. 

St.  Paul,  M.  and  M.  Rt.  Co. 

(Advance  CcuSy  Minnesota.    April  24,  1884.) 

The  plaintifE,  with  other  servants,  was  employed  to  assist  in  handling  and 
removing  cars  in  the  yard  of  the  defendant,  including,  also,  as  a  part  of  his 
duty,  the  removal  of  damaeed  or  broken  cars  to  the  proper  place  tor  repairs, 
under  the  direction  of  a  foreman,  who  was  subject  to  the  orders  of  a  yard- 
master  and  division  superintendent;  held  that,  as  respects  risks  arising  from 
the  acts  and  omissions  of  such  foreman  in  the  course  of  such  employment,  he 
was  to  be  deemed  the  fellow-servant  of  plaintiff. 

Where  a  master  has  exercised  due  diligence  in  the  selection  of  employees, 
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and  Ib  providing  safe  machinery  and  in  establishing  suitable  regulations  for 
the  safe  and  proper  conduct  of  his  business,  the  nsks  incident  to  the  use 
and  handling  of  such  machinery,  and  the  management  of  the  details  of  the 
business,  must  be  taken  to  be  assumed  by  the  employees  to  whom  such  duties 
are  committed. 

The  removal  of  damaged  cars  to  a  shop  or  repair  track  is  necessarily  inci- 
dent to  the  business  of  a  railway  company,  and  it  is  not  inconsistent  with 
the  proper  discharge  of  its  duty  as  master,  in  providing  suitable  regulations 
and  arrangements  for  the  transfer  of  such  cars,  that  an  employee  assisting  in 
such  service  should,  through  accident  or  the  error  or  omission  of  a  fellow- 
servant,  be  misled  so  as  to  mistake  a  damaged  for  a  sound  car. 

The  burden  rests  upon  the  servant  claiming  to  be  injured  in  such  case  to 
show  that  the  injury  is  the  result  of  the  master's  default  or  negligence  in 
respect  to  some  duty  belonging  to  him  as  master. 

• 

Appeal  from  order  of  District  Court,  Hennepin  County. 
Benton  &  Roberts  for  appellant,  St.  Paul,  M.  &  M.  Ry.  Co. 
Arthur  M.  Keith  for  respondent,  Charles  A.  Fraker. 

Vanderbuegh,  J. — For  the  purposes  of  this  appeal  it  must  be 
taken  as  admitted  that  the  plaintiff,  at  the  time  oi  the  injury  com- 
plained  of,  had  been  for  several  months  in  the  employ  of  the 
defendant  as  a  brakeman  in  the  yard  of  the  company  at  Minne- 
apolis. It  was  his  duty,  in  connection  with  an  engineer,  foreman, 
and  other  employees,  to  assist  in  handling  and  moving  freight  cars 
for  different  purposes,  including  damaged  or  broken  cars  which 
were  required  to  be  transferred  to  repair  tracks  in  the  same  yard. 
"While  flius  engaged  with  them  in  the  course  of  his  employment, 
on  the  day  in  question,  in  removing  a  dama^d  car,  and  wnile  in 
the  act  of  uncoupling  it  from  an  engine,  and  without  fault  on  his 
part,  his  hand  was  severely  injured,  in  consequence  of  the  coupling 
attachment  being  out  of  repair,  of  which  fact  he  was  not  at  the 
time  aware. 

It  was  a  matter  of  daily  occurrence  for  these  men  to  be  so 
engaged  in  removing  cars.  As  to  the  particular  car  in  question, 
it  appears  that  it  was  promptly  inspected  by  a  car  inspector  after 
it  was  broken,  and  set  out  upon  a  side  track  to  be  transferred  to 
the  repair  track,  and  the  inspector  at  the  same  time  caused  ^'  bad 
order"  cards  to  be  fastened  on  each  side  of  it,  in  the  customary 
way,  which  indicated  that  it  was  to  be  so  removed  for  repairs,  and 
the  signification  of  which  was  well  known  and  understood  by  the 
employees  in  the  yard,  including  the  plaintiff.  It  thereupon  be- 
came their  duty,  under  the  direction  of  their  foreman,  to  remove 
this  car  to  the  proper  place  for  repairs.  The  plaintiff  had  on  a 
previous  day  observed  this  car,  ana  that  it  was  so  marked;  but 
under  the  circumstances  in  which  he  was  ordered  to  uncouple  it, 
he  did  not  recognize  or  identify  it.  The  engine  had  been  coupled 
to  it,  and  the  foreman,  as  we  must  assume  from  the  verdict,  gave 
plaintiff  the  wrong  signal,  indicating  that  it  was  to  be  sent  to  a 
track  which  was  not  in  the  direct  line  or  route  to  the  repair  track, 
15  A.  &  E.  R.  Ca8.-a7 
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and  ordered  the  plaintiff  to  uncouple  the  car  from  the  engine  at 
the  proper  time  to  carry  into  effect  such  order,  and  the  latter  not 
understanding  that  the  car  was  on  the  way  to  the  repair  track, 
mistook  its  character,  and  failed  to  exercise  the  proper  caution  in 
the  process  of  uncoupling  it.  The  plaintiff's  evidence  warrants 
the  mfercnce  that  if  he  nad  observed  the  marks  upon  the  car, 
which  he  did  not  do,  being  called  to  act  <juickly,  he  would  have 
proceeded  more  cautiously;  and  so,  also,  if  the  foreman  under 
whom  he  acted  had  given  the  proper  si^al  to  indicate  that  the 
car  was  on  the  way  to  the  repair  track,  he  would  in  like  manner 
have  protected  himself.  This  foreman  was  acting  nnder  a  yard- 
master  who  was  his  superior,  and  the  latter  in  turn  was  subject  to 
the  orders  of  the  division  superintendent  of  the  company. 

It  does  not  appear  that  the  foreman  had  any  other  responsibility 
than  as  above  indicated.  The  plaintiff  was  employee  to  assist 
him  in  the  matter  of  handling  cars  in  the  yard,  as  well  damaged 
or  broken  cars  as  those  for  ordinarv  service  and  use. 

1.  As  respects  the  dischar^  oi  such  duties  by  the  parties  so 
employed,  and  any  risks  incident  thereto,  including  the  acts  and 
omissions  of  the  foreman,  the  latter  must  be  regarded  as  the'co* 
servant  of  plaintiff.  Brown  v.  Railroad  Co.,  27  Minn.  162;  Mc- 
Cosker  v.  Railroad  Co.,  84  N.  Y.  82 ;  s.  c,  5  Am.  &  Ene.  R.  R. 
Cas.  664 ;  Lawler  v.  Railroad  Co.,  62  Me.  466 ;  Weger  v.  Railroad 
Co.,  55  Pa.  St.  460.  The  foreman  was  not  deputed  to  act  as  the 
authoritative  representative  of  the  master,  as  superintendent  or 
middle-man,  vested  with  a  discretion  to  control  and  manage  a 
division  or  department  of  the  business.  "Whart.  Neg.  (2d  ed.) 
§  235.  And  tnerefore,  as  to  fellow-servants,  his  negligence  in  the 
discharge  of  such  duties  is  not  attributable  to  the  master.  We 
think,  therefore,  the  court  erred  in  refusing  defendant's  ninth 
request  to  instruct  the  jury  "  that  the  defendant  was  not  liable 
for  any  negligence  of  its  servants  in  the  manner  of  removing  the 
car,  nor  for  any  directions  given  bv  any  one  of  them  as  to  the 
manner  of  removal."  So,  a£o,  we  tnink  the  court  erred  in  assum- 
ing, in  the  second  and  third  instructions,  given  at  plaintiff's 
request,  that  the  foreman,  in  the  course  of  his  employment  in  the 
matter  of  removing  and  handling  damaged  cars,  was  representing 
the  master,  and  engaged  in  the  performance  of  duties  pertaining 
to  the  master,  and  not  to  a  servant.  The  duty  of  handling  such 
cars,  after  inspection,  belonged  to  these  men  as  the  servants  of  the 
company  in  their  particular  department  of  duty,  irrespective  of 
the  particular  grade  of  employment  of  each  in  the  aivision  of 
labor  necessarily  incident  to  the  service.  And  it  was  not  a  duty 
or  service  which  was  being  performed  by  the  foreman  as  master 
as  repects  the  question  of  liability  to  other  employees.  In  other 
words,  it  was  a  servant's  and  not  a  master's  duty  he  was  dis- 
charging. 
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It  is  the '  duty  of  the  master  to  use  reasonable  diligence  in 
the  employment  of  servants  to  secure  such  as  are  competent  and 
reliable,  and  to  provide  them  safe  and  suitable  machinery,  appli- 
ances, and  equipment,  and  also  to  establish  and  promulgate  suitaole 
and  needful  regulations  for  the  safe  and  proper  conduct  of  its 
business,  having  reference  to  its  risks  and  exigencies ;  and  these 
are  duties  which  belong  to  the  master  as  such,  and  in  the  perform- 
ance of  which  he  is  bound  to  exei'cise  such  diligence  for  the  pro- 
tection of  his  employees ;  and  if  they  are  performed  through  an 
agent,  of  whatever  grade,  he  must  be  deemed  to  represent  the 
master,  and  the  latter  is  accordingly  responsible  for  their  negligent 
performance.  Slater  v,  Jewett,  85  N.  T.  73,  74 ;  s.  c,  5  Am.  & 
jEng.  R.  R.  Oas.  515 ;  Fuller  v.  Jewett,  80  N.  T.  52 ;  s.  c,  1  Am. 
&  Eng.  R.  R.  Cas.  109.  But  where  there  has  been  no  lack  of  dili- 
gence on  the  part  of  the  master  in  the  performance  of  these  duties. 
It  is  manifest  that  the  use  and  operation  of  machinery,  and  the 
execution  and  management  of  the  details  of  the  business,  must 
necessarily  be  committed  to  those  who,  from  the  nature  of  their 
employment  for  a  common  master  and  a  common  purpose,  are  co- 
servants,  who  must  each,  among  the  hazards  of  the  employment, 
be  deemed  to  assume  the  risk  of  the  negligent  acts,  omissions,  or 
mistakes  of  fellpw-servants,  just  as  he  taKes  the  risk  of  imperfec- 
tions in  machinery  which  may  prove  unsafe  in  fact,  though 
selected  and  inspected  with  due  care.  Rose  v.  Railroad  Co.,  58 
N.  T.  217 ;  Besel  v.  Railroad  Co.,  70  N.  Y.  171 ;  Wright  v.  Rail- 
road Co.,  25  N.  Y.  566 ;  De  Graff  v.  Railroad  Co.,  76  "N.  Y.  125 ; 
Ladd  V,  Railroad  Co.,  119  Mass.  412 ;  Holden  v.  Railroad  Co.,  129 
Mass.  276 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  94.  In  this  case  the 
car  had  been  withdrawn  from  actual  service  in  the  business  of  the 
company,  and  dnly  inspected,  and  marked  for  repairs.  That  it  was 
a  damaged  car  in  process  of  removal  implied  no  negligence  on  the 

Sart  of  the  company,  and  there  is  no  contention  that  the  defendant 
id  not  exercise  due  diligence  in  the  matter  of  the  employment 
and  retention  of  its  servants,  or  that  the  appliances  and  arrange- 
ments for  the  transfer  of  such  cars,  apart  from  the  question  of 
notice  to  plaintiff,  were* not  adequate  and  suitable.  Flannagan  v. 
Railroad  Co.,  45  Wis.  104 ;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  150 ; 
Watson  V.  Railroad  Co.,  58  Tex.  438 ;  s.  c,  11  Am.  &  Eng.  R.  R. 
Cas.  213. 

The  court  modified  the  defendant's  sixth  request  by  inserting 
the  words  we  have  italicized,  so  that  as  given  it  would  read  as  fol- 
lows: ^^Stacth.  The  peril  incident  to  the  coupling  of  damaged  cars 
is  one  to  which  every  railroad  brakcman  mav  be  exposed  by  the 
very  nature  of  his  employment,  and  one  wliich  at  times  must 
necessarily  be  incurred.  The  existence  of  such  peril  while  such 
car  is  being  taken  to  the  place  of  repair  implies  no  negligence 
whatever  upon  the  part  of  the  railway  company,  and  is  no  ground 
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reach  the  Boxne  result  that  would  follow  from  the  same  care  on  the  part  of 
the  deceased ;  that  if  his  care  and  diligence  could  not  learn  that  the  platform 
was  dangerous,  it  was  unreasonable  to  impute  notice,  or  negligence  in  not 
knowing,  to  the  defendant. 

Walker,  J. — Appellee  brought  this  action  in  the  circuit  court 
of  Peoria  county,  a^nst  appellant,  to  recover  for  the  death  of  her 
husband,  J.  H.  Clanc,  averred  to  have  been  caused  by  negligence 
of  the  railroad  company.  It  appears  that  deceased  was  a  brake- 
man  in  the  employment  of  appellant.  That  at  Davidson's  quarry, 
near  the  city  of  Joilet,  he  was  iniured  in  attempting  to  couple  cars 
at  a  side  track  and  platform  for  loading  cars  with  stone.  That  in 
coupling  them  he  got  between  the  platform  and  cars,  and  his 
lantern,  from  some  cause,  c^ot  between  nim  and  the  cars,  and  it  was 
so  pressed  a^inst  him  that  he  received  internal  injuries  from 
which  he  died. 

The  negligence  averred  is,  that  the  track  was  constructed  too 
near,  or  close  to  the  platform.  That  the  distance  between  the  cars 
when  on  the  track  and  the  platform,  did  not  exceed  ten  inches. 
That  on  the  second  day  of  Jury,  1879,  in  the  night,  Clark,  in  the 
line  of  his  duty,  exercising  due  care,  was  engaged  in  coupling  a 
car  loaded  with  stone,  and  the  defendant's  servants  in  charge  of 
the  train  handled  it  so  negligently,  together  with  the  improper 
location  and  construction  of  the  platform,  that  the  train  struck 
Clark  with  great  force,  and  he  was  thereby  killed*.  It  is  averred 
that  deceased  did  not  know  of  the  dangerous  character  of  the  place, 
and  was  ignorant  of  the  distance  or  space  between  the  platform 
and  cars,  but  defendant  knew  it  was  dangerous  but  failed  to  notify 
deceased  of  the  fact. 

On  a  trial  in  the  circuit  court,  plaintiff  recovered  a  judgment. 
Defendant  appealed  to  the  appellate  court  for  the  second  district, 
where  judgment  was  aflirmed  and  defendant  appeals  to  this  court. 

It  is  first  insisted  that  the  circuit  court  erred  in  admitting  evi- 
dence of  the  habits  of  deceased  as  to  care,  prudence  and  sobriety. 
Appellee  in  her  declaration  averred,  as  she  was  required  to  do, 
that  deceased  was  in  the  exercise  of  due  care  at  the  time  he  sus- 
tained the  injury  of  which  he  died.  And  as  no  person  was  present 
or  knew  how  the  accident  occurred,  we  think  this  evidence  .tended 
to  prove  that  averment.  If  he  was  habitually  prudent,  cautious 
and  temperate,  it  tended  to  prove  he  was  so  at  the  time  of  the 
injury,  which  with  the  instinct  of  self  preservation,  would  be 
evidence  for  the  consideration  of  the  jury  in  determining  whether 
he  was  in  the  exercise  of  care.  Had  there  been  witnesses  who 
saw  the  infliction  of  the  injury,  the  jury  could  then  have  deter- 
mined from  such  evidence  whether'he  was  careful  or  negligent, 
and  in  such  a  case  this  evidence  would  not  be  admissible.  Where 
there  are  no  witnesses  to  describe  such  an  occurrence,  the  defend- 
ant would  surely  have  the  right  to  prove  the  person  was  habitually 
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rash,  impmdeDt,  and  intemperate,  to  repel  the  presumption  that  he 
was  in  the  exercise  of  proper  care  at  the  time  lie  received  the  in- 
jury. If  evidence  is  admissible  for  any  purpose,  it  must  be 
received,  and  the  party  against  whom  it  is  admitted,  if  it  tends  to 
mislead  on  some  other  question,  is  entitled  to  have  .it  limited  by 
instruction,  to  the  purpose  for  wlxich  it  is  admissible. 

It  is  next  urged  that  the  trial  court  erred  in  admitting  evidence 
as  to  the  usual  mode  of  coupling  and  uncoupling  cars  at  that 
switch.  One  of  the  issues  being  tried  was  whetner  deceased  per- 
formed his  duty  with  such  negligence  as  to  preclude  a  recovery. 
He  was  bound  to  use  care  or  no  recovery  can  be  had.  And  what 
others  did,  or  were  in  the  habit  of  doing,  did  not  tend  to  prove 
that  issue.  Such  a  course  may  have  been  careless  and  even  reck- 
less, and' if  so,  it  did  not  justify  him  in  omitting  the  observaiice  of 
care.  We  therefore  think  that  such  evidence  did  not  tend  to 
prove  care  on  the  part  of  deceased,  and  the  court  erred  in  its  ad- 
mission. 

It  is  claimed  the  first  instruction  is  erroneous.  It,  amonff  other 
things,  informs  the  lury  that  it  is  the  duty  of  the  master  to  mf orm 
his  servants  of  all  dan^r  in  and  about  the  premises  where  they 
are  required  by  his  authority  to  perform  labor.  This  was  mani- 
festly wrong.  Railroad  employees,  as  all  the  books  lay  down  the 
doctrine,  assume  the  ordinary  risks  and  hazards  of  the  employ- 
ment. Tl^  presumption  is  that  the  employee  understands  the  na- 
ture and  dangers  of  the  employment  when  he  engages  in  the 
service,  and  ii  not,  that  he  will  inform  himself.  It  would  be 
wholly  impracticable  for  railroads  and  manufacturers  to  employ 
men  of  experience  to  inform  each  of  the  hands  that  any  partic- 
ular act  they  are  required  to  perform  is  dangerous.  It  would  be  , 
ruinous  to  such  bodies  to  hire  a  person  to  accompany  every  brake- 
man  and  other  employee,  to  inform  them  of  danger  in  the  per- 
formance of  any  act  of  duty,  or  of  the  danger  in  the  manner  of 
its  performance.  It  is  impossible  that  the  law  can  ever  impose 
such  requirement  and  that  is  what  this  instruction,  in  substance, 
asserts  as  a  legal  requirement. 

The  instructions  further  inform  the  jury  that  if  the  employer 
knows  of  such  danger,  and  the  employees  do  not,  and  are  unable 
to  learn  that  the  dan^r  by  reasonable  care  and  diligence,  and  the 
eniployer  fails  to  advise  the  employees  of  the  danger,  he  is,  in  such 
case,  liable  for  any  injury  they  sustain.  And  if  the  juir  believe 
in  this  case,  that  the  stone  platform  was  dangerous,  and  defendant 
failed  to  advise  deceased  thereof,  and  the  deceased  did  not  know  of 
such  danger,  and  could  not  have  learned  it  by  the  use  of  reason- 
able care,  and  he  was  thereby  injured,  from  which  he  died,  then 
the  jury  should  find  the  defendant  guilty.  This  branch  of  the 
instruction  is  erroneous,  and  misstates  the  law.  Moreover  there  is 
no  evidence  tending  to  prove  the  company  had  any  notice  that  the 
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platform  was  dangerous,  on  the  contrary  it  had  been  used  for 
fourteen  years  in  the  same  condition  it  was  then  in,  and  many 
thousand  cars  had  been  coupled  and  uncoupled  at  that  place,  and 
on  the  same  side  of  the  track  where  deceased  was  injured  and  this 
was  the  first  accident  of  the  kind  that  had  ever  occurred  on  that 
switch. 

But  the  instruction  announces  that  appellant  was  liable  whether 
the  company  knew  or  not  that  it  was  dangerous.  It  informed  the 
jury  that  if  it  was  dangerous,  they  would  find  the  appellant 
guilty.  This  instruction  was  highly  calculated  to  mislead  tlie  jury, 
and  should  not  have  been  given. 

The  fourth  of  appellee's  instructions  is  flatly  contradictory,  and 
calculated  to  confuse  and  mislead.  It  asserts  that  if  the  track  and 
platform  were  dangerous,  and  the  company  bv  reasonable  care 
could  have  learned  the  fact,  and  deceased  was  without  knowledge, 
and  could  not  by  reasonable  care  have  learned  it  was  dangerous, 
and  deceased  received  his  injuries  thereby,  they  should  find  the 
defendant  guilty.  If  deceased  could  not  learn  that  the  place  was 
dangerous  oy  reasonable  care,  how  can  appellant  be  held  liable 
because  it  did  not  learn  the  fact.  Keasonable  care  only  could, 
when  exercised  by  thf  company,  i-each  the  same  results  that  would 
be  obtained  by  the  use  of  the  same  care  used  by  deceased.  If  his 
care  and  diligence  could  not  learn  that  it  was  dangerous,  it  is  un- 
reasonable to  hold  appellant  liable,  when  by  the  same  care  appellant 
could  not  learn  that  there  was  danger. 

The  seventh  of  appellee's  instructions  is  loosely  drawn,  and  is 
not  accurate  in  its  statement  of  the  law.  It  first  asserts  that  if 
appellant  was  guilty  of  negligence,  as  averred  in  the  declaration, 
and  if  deceased  was  guilty  of  negligence,  if  they  found  from  the 
evidence  that'appellant  was  guilty  of  gross  negligence,  then  it  can- 
not relieve  itself  from  liability,  by  showing  that  deceased  was  also 
guilt}'  of  negligence,  if  his  negligence  was  slight  as  compared  with 
appellant's.  Tne  instruction  speaks  of  negligence  and  also  of  gross 
negligence  of  appellant,  and  then  refers  to  slight  negligence  of  de- 
ceased as  compared  with  appellant's  negligence.  Wnich  degree 
of  negligence  of  appellant  are  the  jury  to  compare  with  negligence 
of  deceased.  But  above  and  beyond  this,  there  was  no  evidence 
tending  to  show  gross  negligence  of  appellant.  There  was  there- 
fore no  evidence  upon  which  to  base  the  instruction.  It  was 
therefore  error  to  give  it. 

For  the  errors  indicated,  the  judgment  of  the  appellate  court  is 
reversed,  and  the  cause  remanded.     Judgment  reversed. 

Risks  Assumed  by  Servants  In  Coupling  Carst — Our  readers  are  referred 
to  the  following  authorities  for  a  full  discussion  of  the  question  as  to  what 
risks  are  assumed  by  a  servant  employed  in  coupling  cars :  Critchfield  «. 
Richmond  &  Danville  R.  Co.,  78  N.  C.  300 ;  Le  Clair  v,  St.  Paul  &  Pac.  R  R. 
Co.,  20  Minn.  9;  Chicago  &  N.  W.  R.  Co.  v.  Ward,  61  111.  180;  Chicago,  etc., 
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R  R.  Co.  «.  Munroe,  85  III.  85;  Toledo,  etc.,  R.  Co.  v.  Black,  88  111.  112; 
Watson  V,  Houston  A  T.  C.  R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas.  218;  Day  v. 
Toledo,  etc.,  R.  Co.,  2  Am.  &Eng.  R.  R.  Cas.  126;  Clark  v.  St.  Paul  &  S.  C. 
R.  Co.,  2  Am.  &  Eng.  K  R.  Cas.  240;  Nashville  C.  &  St.  L.  R.  R.  Co.  v, 
Wheeler,  4  Am.  &  Eng.  R.  K  Cas.  633;  Naylor  v,  Chicago,  etc.,  R.  Co.,  5 
Am.  &  Eng.  R.  R.  Cas.,  460;  Pittsburg,  etc.,  R.  Co.  v,  Sentmeycr,  5  Am.  & 
Eng.  R.  R.  Cas.  508 ;  Houston  &  T.  C.  R.  Co.  v.  Fowler,  8  Am.  &  Eng.  R.  R. 
Cas.  504;  Northern  Central  R.  R.  Co.  v,  Husson,  12  Am.  A  Eng.  R.R.  Cas. 
241;  Burlington,  etc.,  R  R.  Co.  t^.  Coates,  supra;  see  also  cases  infra. 
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V. 

Coates,  Administratrix. 

(Adtxmee  Ckue^  Iou>a,    December  18,  1888.) 

A  brakeman  of  some  experience  in  the  employ  of  a  railroad  company 
stepped  between  two  box  cars  which  were  in  motion  in  order  to  couple 
them.  While  so  doing  his  foot  slipped  into  a  certain  unblocked  frog.  He 
fell,  was  run  over  and  was  killed.  In  an  action  to  recover  damages  for  his 
death  his  administrator  called  brakemen  to  the  stand  and  asked  them  what 
the  danger  was,  in  running  along  the  track  coupling  and  uncoupling  cars, 
from  frog^.  He  also  asked  whether  a  person  walking  between  two  slowly 
moving  box  cars  to  couple  them  could  see  a  frog  on  the  track.  Held,  that 
the  answers  to  these  questions  were  mere  matters  of  opinion  and  were  not 
admissible  in  evidence. 

It  was  competent  for  the  plaintifE  to  prove  in  the  above  case  a  general 
order  of  the  company  defenaant  to  block  all  frogs  and  a  neglect  of  such  or- 
der in  the  case  of  the  frog  in  question,  although  such  facts  were  not  spec- 
ially averred  in  his  complaint. 

In  an  action  to  recover  damages  for  causing  the  death  of  a  brakeman  on  a 
railroad,  standard  life  tables  are  admissible  to  show  the  probable  duration  of 
the  life  of  a  person  of  decedent's  age  and  thus  aid  in  estimating  the  damages, 
and  tbis  notwithstanding  the  hazardous  nature  of  the  employment  of  de- 
ceased. 

Any  instruction  which  assumes  a  fact  to  be  conceded  by  a  party  when  it 
is  not  in  point  of  fact  so  conceded,  is  erroneous. 

When  m  the  above  case  the  railroad  company  had  showed  that  deceased 
had  actual  knowledge  of  the  alleged  danger  to  which  he  was  exposed,  the 
burden  of  proof  was  upon  the  representatives  of  the  deceased  to  show  some 
excuse  for  his  conduct  in  exposing  himself  to  danger.  In  the  absence  of 
such  excuse,  there  could  be  no  recovery  as  the  deceased  had  clearly  been 
guilty  of  contributory  negligence. 

In  the  above  case  the  court  instructed  the  jury  that  the  measure  of  dam- 
ages was  such  a  sum,  not  exceeding  the  amount  claimed,  as  they  should  find 
from  the  testimony  would  compensate  for  the  loss  sustained.  Held,  that  the 
instruction  should  have  been  more  explicit  in  defining  the  measure  of  dam- 
ages. 

Appeal  from  Linn  Circuit  Court. 

The  plaintiff  is  the  widow  and  administratrix  of  the  estate  of  J. 
Q.  Coates,  deceased,  and  slie  seeks  to  recover  damages  for  injuries 
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resulting  in  the  death  of  the  deceased,  from  being  caught  in  a  frog 
and  run  over  by  one  oi  defendant's  trains,  while  engaged  in  coup- 
ling ears  at  Yinton,  in  this  State. 

There  was  a  trial  by  jury  which  resulted  in  a  verdict  and  judg- 
ment for  plaintiff  for  $5000.     Defendant  appeals. 

J.  &  S.  K,  Tracy  for  appellant. 

Mills  &  Keeler  for  appellee. 

Rothkocb:,  J.-.-The  deceased  was  about  twenty-five  years  of 
age,  and  had  three  or  four  years'  experience  on  railroads  as  a  brake- 
man  and  switchman.  He  had  been  in  the  employment  of  defend- 
ant as  a  brakeman  on  freight  trains  for  about  two  months  previous 
to  his  death.  At  the  time  of  the  accident  he  was  assisting  in 
making  up  a  freight  train  at  Vinton.  In  performing  this  service 
he  was  on  top  of  the  cars,  and  was  directed  to  cut  off  two  cars  from 
the  train.  He  descended  from  the  cars  and  signaled  the  engineer 
to  back  up.  The  signal  was  obeyed  and  the  train  was  backed  very 
slowly.  Immediately  upon  giving  the  signal  Coates  stepped  be- 
tween the  cars  to  pull  the  pin.  He  made  one  or  two  steps  along 
with  the  moving  train,  when  his  foot  was  caught  and  fastened  in 
the  angle  of  a  frog  in  the  track  and  he  was  run  over,  receiving 
injuries  from  which  he  died  in  a  few  hours. 

It  is  not,  and  cannot  be  claimed  that  any  employee  of  the  de- 
fendant was  negligent  in  directing  deceased  to  uncouple  the  cars  as 
to  the  time  and  manner  of  directions  given  to  him,  nor  that  there 
was  any  negligence  upon  the  part  of  the  engineer.  The  evidence 
is  undisputed  that  the  train  was  backed  veiy  slowly,  and  that  de- 
ceased took  but  a  step  or  two  after  he  went  between  the  cars  when 
he  was  caught  in  the  angle  of  the  frog.  The  train  was  stopped  so 
suddenly  that  only  one  pai^  of  trucks  passed  over  him. 

About  fifteen  days  before  the  injury  the  defendant  had  put  in 
a  temporary  spur  track  east  of  the  switching  yard  at  Vinton,  for 
the  purpose  of  moving  earth  to  fill  in  a  short  piece  of  track.  This 
spur  track  was  not  used  for  regular  trains  or  cars,  but  simply  for 
short  dump  cara  hauled  by  horses.  It  was  connected  with  the 
main  track  by  the  frog  in  which  deceased  caught  his  foot  and  was 
injured. 

It  is  averred  in  the  petition  that  the  "defendant  negligently 
constructed  the  same  (the  spur  track),  and  negligently  omitted  to 
put  blocks  in  the  frogs  at  the  intersection  of  the  rails  of  said  main 
and  side  track,  or  provide  other  safeguards  between  said  rails,  in 
the  frog,  or  crotch,  or  intersection,  at  or  near  said  switch,  and 
whereby  the  employees  of  defendant  using  said  track  were  wrong- 
fully exposed  to  great  danger  and  hazard.'' 

The  defendant  in  its  answer  denied  the  averment  of  negligence, 
and  averred  that  "  decedent  was  guilty  of  contributory  negligence 
and  want  of  proper  care  and  caution  at  the  time,  in  so  carelessly 
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walking  upon  said  track  as  to  get  his  foot  fastened  in  the  frog 
therein ;  tnat  deceased  knew  of  the  existence  of  said  frog,  its  loca- 
tion and  manner  of  construction,  and  made  no  objection  thereto, 
and  was  promised  no  change  therein ;  that  he  was  an  experienced 
brakeman,  and  had  often  worked  about  this  frog  and  trac£,  and  by 
the  exercise  of  reasonable  care  and  caution  could  well  have  known 
of  its  location  and  construction,  and  the  dangers  thereto,  if  any 
such  dangers  existed  in  fact,  and  jet  made  no  complaint,  and  no 
promise  of  chauj^e  was  made  therein,  and  wherefore  defendant 
asked  judgment  tor  costs." 

The  plaintifE  introduced  a  witness  who  was  a  brakeman,  and  he 
was  examined  as  follows  : 

Q,  ''Now  in  the  practice  of  uncoupling  cars,  what  danger  is 
there,  if  any,  from  frogs  ?  What  danger  is  there  to  brakemen  in 
moving  along  the  track  ?  What  danger  is  there  from  frogs  in  mov- 
ing along  the  track  uncoupling?    (Objected  to  as  incompetent.) 

A,  "  They  are  very  dangerous  if  you  get  your  foot  into  them." 

Another  witness  was  asked  this  question : 

Q.  "  Provided  two  cars  were  together  and  a  person  between  the 
cars  in  motion,  uncoupling,  could  ne  uncouple  the  cai-s  and  at  the 
same  time  see  whether  or  not  there  was  a  frog  upon  the  track  at 
that  place?" 

A.  "  He  could  not  when  the  train  was  in  motion." 

Q.  *'  If  a  person  were  between  two  box  freight  cars  moving  while 
he  was  uncoupling  the  cars  could  he  tell  whether  a  particular  frog 
along  the  track  was  blocked  or  not  blocked?" 

A.  **Well,  that  would  depend  upon  circumstances  altogether; 
the  speed  the  train  was  going,  and  how  much  time  he  nad  to 
look  around." 

Q.  "  Well,  in  the  act  of  uncoupling  cars?" 

A.  '^  Well,  no  sir;  if  a  train  was  in  motion  and  a  man  was  not 
looking  for  that  frog  he  couldn't  see  if  he  went  in  to  uncouple  cars." 

The  questions  above  set  out  were  objected  to  as  incompetent, 
and  in  those  asked  of  the  last  witness  the  ground  of  incompetency 
was  that  they  called  for  an  opinion  of  the  witness.  The  objections 
wei*e  overruled,  and  tlie  defendants  excepted,  and  assigned  the 
rulings  as  error. 

There  is  some  doubt  in  our  minds  as  to  whether  the  objection  to 
the  first  above  question  wsis  sufficient  in  that  it  did  not  state  that 
the  question  called  for  an  opinion.  The  objections  to  the  questions 
propounded  to  the  other  witness  were  sufficiently  explicit,  and  in 
our  opinion  they  should  have  been  sustained.  They  call  for  an 
opinion  of  the  witness  as  to  whether  or  not  when  the  train  was  in 
motion  a  person  could  go  between  the  cars  and  uncouple  them,  and 
at  the  same  time  see  whether  a  frog  in  the  track  was  blocked. 
This  is  not  a  fact.  It  is  an  opinion  of  the  witness  based  upon  a 
complication  of  circumstances.     It  involves  the  questions  as  to  the 
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difitance  between  the  care,  the  moTement  of  the  train,  and  the  at- 
tention of  the  party  making  tbe  conpling  to  the  act  in  which  he 
waa  engaged.  It  will  be  obeerred  that  it  is  not  a  mere  inquiiy 
whether  a  particular  object  can  be  seen  from  a  given  position. 
The  answers  to  the  question  impliedly  concede  that  is  is  not  physi- 
cally impossible  to  stand  or  walk  between  two  box  cars  coupled  to- 
gether, and  at  the  same  time  see  a  frog  in  the  track ;  but  whether 
seen  or  not  would  depend  on  circumstances  altogether ;  ^^  the  speed 
the  train  was  going,  and  how  much  time  he  had  to  look  around." 
These  circumstances  were  proper  facts  to  present  to  the  jury,  but 
to  group  them  together  and  allow  a  witness  to  give  his  opinion  as 
conclusion  upon  them  was,  in  our  opinion,  clearly  erroneous.  It 
was  a  question  for  the  jury  to  determine  from  all  the  facts  whether 
the  deceased  in  the  exercise  of  proper  diligence  could  or  should 
have  seen  the  frog  and  avoided  the  injury.  Hamilton  v.  Rail- 
road Co.,  36  Iowa,  31 ;  Belair  v.  Bailroad  Co.,  43  id.  652 ;  McKean 
V.  Railroad  Co.,  55  id.  192 ;  Allen  v.  Railroad  Co.,  57  id.  624. 

The  plaintiff  among  other  things  proved  an  order  and  custom  of 
the  defendant  to  blo^  all  frogs  along  the  line  of  its  road.  This 
evidence  was  objected  to  and  it  was  urged  that  the  same  was  in- 
competent because  no  such  custom  or  order  was  pleaded,  and  that 
the  omission  or  observance  of  the  order  was  not  in  issue.  We 
think  the  evidence  was  not  incompetent.  There  was  an  issue  to 
which  it  was  applicable.  The  negligence  complained  of  was  the 
failure  to  block  the  fro^  or  provide  other  safeguards  at  tbe  angle 
in  the  frog.  To  aver  that  tne  defendant  by  an  order  had  required 
all  frogs  to  be  blocked,  and  that  the  oi*der  was  not  observed  as  to 
this  particular  frog,  would  have  been  merely  pleading  evidence 
tending  to  show  negligence.  The  existence  of  a  general  order  of 
this  character  was  important  only  as  a  circumstance  in  the  nature 
of  an  admission  that  without  some  protection  frogs  are  dangerous 
to  employees  whose  duty  requires  them  to  go  upon  the  track  in 
close  contact  with  moving  trains.  It  will  be  understood  that  while 
we  hold  this  evidence  as  competent,  we  do  not  determine  that  the 
failure  to  block  this  particular  frog  was  negligence.  It  was  a 
proper  fact  to  be  taken  into  consideration  by  the  jury  in  connection 
witn  the  other  facts  in  the  case,  such  as  that  the  frog  was  placed 
there  for  a  temporary  purpose,  its  location  with  reference  to  the 
switching  yard,  and  other  facts  disclosed  in  evidence. 

The  plaintiff  introduced  certain  life  tables  showing  the  probable 
duration  of  the  life  of  a  person  of  decedent's  age.  The  evidence 
was  objected  to  by  the  defendant.  It  is  conceded  that  the 
tables  introduced  in  evidence  are  the  standard  in  common  use  in 
this  country,  but  it  is  objected  that  they  are  not  competent  evidence 
as  to  the  probable  duration  of  the  life  of  a  pei^son  engaged  in  extra 
hazardous  and  dangerous  avocations.  We  think  this'  evidence  in 
cases  of  permanent  personal  injuries  to  railway  operatives  has  been 
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too  long  conceded  to  be  competent  and  proper  to  be  now  ques- 
tioned. 

The  conrt  gav^e  to  the  jnry  the  following  instruction  at  plain tifPs 
request : 

*'*'  2.  Defendant  claims  that  said  Coates  was  an  experienced  brake- 
man,  and  actually  knew,  or  by  the  exercise  of  ordinary  care  could 
have  known,  that  the  frog  where  he  received  his  injury  was  not 
blocked,  and  was  in  a  dangerous  condition,  and  that  by  remaining 
in  defendant's  employment  thereafter,  without  protest  or  promise 
of  amendment  of  the  defect,  he  assumed  such  risk,  and  waived  any 
right  to  recover  for  injuries  caused  thereby.  Upon  this  question 
the  jury  are  instructed  that  said  Coates,  by  entering  into  and  re- 
maining in  defendant's  service,  assumed  only  the  ordinarv  risks 
directly  connected  with  his  immediate  employment  as  a  brakeman, 
and  did  not  assume  any  risk  or  dangers  resulting  from  a  defective 
and  dangerous  track  or  frog,  unless  prior  to  the  time  of  his  injury, 
he  actusuly  knew,  or  by  the  use  of  reasonable  and  ordinary  care, 
under  all  the  circumstances,  should  have  known  that  the  particular 
frog  where  he  was  injured  was  in  a  defective  and  dangerous  condi- 
tion, and  thereafter  remained  in  defendant's  emplovment,  using 
such  track  and  frog  without  objection  or  promise  of  amendment 
of  such  defect." 

This  instruction  is  complained  of  because  it  assumes  that  the 
defendant  conceded  that  tlie  frog  was  in  a  dangerous  condition. 
We  think  the  objection  is  well  taken.  Appellee  claims  that  the 
defendant  pleaded  a  confession  and  avoidance  by  averring  that  the 
deceased  knew  or  bv  the  exercise  of  ordinary  care  might  have 
known  of  the  condition  of  the  frog,  and  that  he  made  no  objection 
thei-eto  and  was  promised  no  chan^  therein  whereby  he  assumed 
the  risk.  By  an  examination  of  the  averments  of  the  answer  it 
will  be  seen  that  the  defendant  does  not  admit  that  the  frog  was 
in  a  dangerous  condition.  It  is  therein  stated  that  the  deceased 
"  could  well  have  known  of  its  location  and  construction,  and  the 
dangers  thereto,  if  any  such  dangers  existed  in  fact."  We  know 
of  no  rule  of  pleading  which  would  have  required  the  defendant  to 
admit  that  the  frog  was  in  a  dangerous  condition  in  order  to  avail 
itself  of  the  defence  tliat  deceased  knew  of  its  actual  condition  and 
made  no  complaint  thereof. 

The  court  further  instructed  the  jury  to  the  effect  that  if  de- 
ceased had  knowledge  of  the  condition  of  the  frog,  and  continued 
in  the  employment  of  the  defendant,  and  made  no  complaint  there- 
of, and  was  not  promised  a  change,  there  could  be  no  recovery,  and 
that  the  burden  of  proving  the  same  is  on  the  defendant.  It  is 
ur^d  that  this  instruction  was  erroneous  because  it  not  only  re- 
quired the  defendant  to  prove  that  the  deceased  had  knowledge 
of  the  defect,  but  also  to  prove  that  he  did  not  make  complaint 
thereof,  and  was  not  promised  a  change  therein.     In  Wells  v. 
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Bailroad  Co.,  56  Iowa,  520,  it  was  held  that  the  harden  rested  upon 
the  defendant  to  prove  the  affirmative  allegation  of  the  defence  to 
the  ejSect  that  the  plaintiff  had  knowledge  of  the  alleged  danger 
to  which  he  was  exposed. 

We  think  that  when  the  defendant  has  shown  that  fact,  it  maj 
well  rest  upon  it  as  a  defence  and  that  in  the  absence  of  some  ex- 
cnse  from  the  plaintiff  for  exposing  himself  to  dangers  known  to 
him,  there  can  be  no  recovery.  It  is  a  general  rule  (subject  of 
course  to  some  exceptions)  that  a  party  to  an  action  is  not  required 
to  establish  the  negative  of  a  proposition.  When  the  defendant 
shows  that  the  plamtiff  knew  of  the  dangerous  condition  of  the 
road  or  machinery  which  he  aided  to  operate,  it  is  then  incumbent 
on  the  plaintiff  to  show  that  he  was  in  some  manner  justifiable  in 
exposing  himself  to  the  danger.  The  fact  that  such  proof  cannot 
be  made  in  some  cases  where  the  injury  results  in  death  is  no  rea- 
son why  the  rule  that  the  party  who  holds  the  affirmative  of  an 
iBsue  is  required  to  assume  the  burden  of  proof  should  not  be  en- 
forced. If  the  burden  should  have  been  heid  to  rest  on  the  defend- 
ant to  prove  the  negative,  it  would  be  required  to  introduce  as 
witnesses  all  of  its  officers  and  emplovees  to  whom  such  notice 
might  properly  be  given,  and  prove  by  them  that  no  complaint 
was  made. 

The  court  further  instructed  the  iury  as  follows : 

^^  9.  If  you  find  for  the  plaintiff,  tne  measure  of  damages  will  be 
such  a  sum,  not  to  exceed  the  amount  claimed,  as  you  find  from 
the  testimony  in  the  case  will  compensate  for  the  loss  sustained  by 
the  injuries,  taking  into  consideration  all  the  testimony  before  you 
having  a  bearing  therein.'' 

This  instruction  should  have  been  more  explicit  in  defining  the 
measure  of  damages  to  which  the  plaintiff  was  entitled,  if  any. 
For  the  elements  of  damages  properly  entering  into  cases  of  tms 
character,  see  Donaldson  v.  Eailroad  Co.,  18  Iowa,  280. 

For  the  errors  above  pointed  out  the  judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  triaL 

Reversed. 

Similar  Cases. — See  for  instances  of  injuries  occurring  in  the  same  manner 
as  that  occurring  in  the  principal  case,  Williams  «.  Iowa  Central  R.  R.  Co.,  48 
Iowa,  896;  Lake  Shore,  etc.,  R.  R.  Co.  v.  McCormick,  5  Am.  &£ng.  R.  R.  Cas. 
474;  Phila.  &  Reading  R.  R  Co.  v.  Schortle,  2  Am.  &  Eng.  R.  R.  Cas.  158, 
Batterson  v.  Chicago  &  Grand  Trunk  Ry.  Co.,  8  Am.  &  Eng.  R.  R.  Cas. 
128.    See  cases,  infra. 
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Bbown,  Adminifltrator, 

V. 

Atchison,  Topeka  and  Sante  Fe  B.  B.  Oo. 

(Advance  Ckue^  Katuas,    1888.) 

A  portion  of  the  evidence  introdaced  on  the  trial  tended  to  show  that  the 
plaintiffs  intestate,  who  was  a  yard  switchman  in  the  employ  of  the  defend- 
ant railroad  company,  and  whose  duty  it  was  to  couple  cars,  and  who  was  a 
new  man  in  the  yard,  and  had  l)ut  little  knowledge  of  the  same,  while 
attempting  to  couple  a  flat  car,  loaded  with  projecting  bridge  timbers,  and 
a  box  car,  properly  went  in  between  them  to  couple  them,  and  stepped  into 
a  ditch,  made  by  the  railroad  company,  of  which  ditch  he  did  not  have 
previous  knowledge,  and  slipped,  and,  in  recovering  himself,  so  raised  his 
head  that  it  came  oetween  the  projecting  timbers  and  the  box  car  and  was 
so  crushed  that  he  immediately  died:  nild,  that  such  evidence  tended  to 
show  negligence  on  the  part  of  the  railroad  company,  and  did  not  necessarily 
show  negligence  on  the  part  of  the  plaintiflTs  intestate. 

Where  the  defendant  in  a  case  which  is  being  tried  by  a  jury,  files  a 
demurrer  to  the  plaintifTs  evidence,  on  the  ground  that  the  evidence  does 
not  prove  any  cause  of  action:  heldy  that  unless  the  plaintiff  has  utterly 
failed  by  all  his  evidence  to  prove  his  case  or  some  material  fact  in  issue  in 
the  case,  the  demurrer  should  be  overruled. 

The  decision  of  a  case  by  the  court  upon  a  demurrer  to  the  evidence  is 
entirely  unlike  either  the  decision  of  the  case  by  a  jury  upon  the  evidence, 
or  the  decision  of  the  case  by  the  court  upon  a  motion  for  a  new  trial ;  for 
where  the  court  sustains  a  demurrer  to  the  evidence  the  court  must  be  able 
to  say  that,  admitting  every  fact  that  is  proved  which  is  favorable  to  the 
plaintiff,  and  admitting  every  fact  that  the  jury  might  fairly  and  legally 
infer  from  the  evidence  favorable  to  the  plaintiff;  still,  the  plaintiff  has 
utterly  failed  to  make  out  some  one  or  more  of  the  material  facts  of  his  case ; 
while  all  that  is  necessary  for  a  jury  to  say,  in  order  to  find  a  verdict  against 
a  plaintiff,  is  that,  although  the  plaintiff  may  have  introduced  an  abundance 
of  evidence  to  prove  every  material  fact  of  his  case,  yet  that  it  does  not 
outweigh  or  does  not  preponderate  over  that  which  tends  to  prove  the 
defendant's  side  of  the  case ;  and  all  that  is  neces^ry  for  the  court  to  say, 
in  order  to  sustain  a  motion  ifor  a  new  trial  upon  the  ground  that  the  verdict 
is  against  the  evidence,  is  that,  although  there  is  plenty  of  evidence  to  sus- 
tain the  verdict,  yet  that  the  evidence  is  conflicting,  and  the  weight  or 
preponderance  of  the  evidence  is  clearly  against  the  verdict. 

I 

Scott  &  Lynn  and  W.  N.  Lowe  for  the  plaintiff  in  error. 
George  B.  Peck  and  0.  N.  Sterry  for  the  defendant  in  error. 

Valentine,  J. — This  was  an  action  brought  by  Joseph  Brown, 
as  administrator  of  the  estate  of  William  Haas,  deceased,  against 
the  Atchison,  Topeka  &  Santa  F6  B.  B.  Oo.  to  recover  damages 
alleged  to  have  resulted  from  the  negligence  of  the  defendant  in 
wrongfnlly  causing  the  death  of  the  deceased.  The  action  was 
brought  under  section  422  of  the  Civil  Code,  to  recover  damages 
for  the  benefit  of  the  next  of  kin  to  the  deceased. 
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timbers  on  the  flat  car  and  the  box  car  and  was  so  cmshed  that  he 
immediately  died.  The  plaintiff  claims  that  except  for  the  ditch 
Haas  would  not  have  been  injured.  The  plaintiff  also  claims  that 
except  for  the  projecting  timbers,  Haas  would  not  have  been  in- 
jurea.  The  box  car,  after  it  was  set  in  motion  by  the  switch-engine 
moved  at  the  rare  of  six  or  seven  miles  per  hour.  At  the  time  of 
the  accident,  the  railroad  company  was  so  crowded  with  business 
that  the  yard-men  in  that  yard  had  to  perform  their  label's  in 
making  np  trains  and  attending  to  their  other  duties  in  a  great 
hurry. 

The  defendant  claims  that  besides  the  admitted  facts,  the  follow- 
ing facts  were  proved :  Although  Haas  had  been  in  the  employ  of 
the  railroad  company  at  the  old  yard  for  some  time  previous  to  his 
employment  at  the  new  yard,  yet  he  had  been  in  the  company's 
employment  at  the  new  yard  for  about  seventeen  days  prior  to  the 
accident  which  caused  his  death ;  and  he  accepted  the  employment 
at  the  new  yard  because  of  an  increase  in  his  wages  well  knowing 
the  situation  and  condition  of  the  new  yard.  He  had  on  other 
days,  and  indeed  every  day  for  seventeen  days  immediately  prior 
to  the  said  accident,  coupled  other  cars  on  said  south  track,  and 
must  have  known  the  exact  situation  and  condition  of  the  ditch  and 
all  its  surroundings.  The  ditch  was  at  all  times  in  plain  sight, 
and  no  one  could  have  gone  near  it  without  seeing  it.  Besides,  it 
was  not  so  deep  as  claimed  by  the  plaintiff,  and  was  not  situated 
immediately  under  the  east  ends  of  the  projecting  timbei%,  as  t]ie 
plaintiff  claims ;  nor  was  it  situated  where  the  accident  occurred ; 
nor  did  the  deceased  step  into  it ;  and  it  had  nothing  to  do  with 
the  accident  or  with  causing  the  death  of  the  deceased.  The  flat 
car  and  the  projecting  timbers  were  also  in  plain  view,  so  that  if 
any  one  had  even  glanced  toward  them  he  must  have  seen  them 
and  known  their  condition.  The  deceased  was  expert  in  his  busi- 
ness, capable  of  taking  care  of  himself ;  and  no  person  was  in  charge 
of  the  coupling  of  the  cars  except  himself.  The  difference  between 
the  height  of  the  drawheads  on  the  two  cars  was  scarcely  appreci- 
able ;  and  Haas  could  have  gone  in  between  the  cars  and  coupled 
the  same  without  any  danger  to  himself  if  he  had  merely  squatted 
down,  with  one  foot  inside  of  the  rails  and  the  other  extending 
backward  outside  of  the  rails,  instead  of  stooping  over,  as  he  did. 
He  could  also  have  coupled  the  cars  with  perfect  safety  to  him- 
self by  remaining  outside  of  the  track  and  using  the  coupling-stick 
which  he  at  the  time  held  in  his  hand.  The  box  car  did  not  move 
faster  than  a  man  could  walk.  Cars  with  projecting  timbers,  like 
the  said  flat  car,  were  frequently  received  m  tnat  yard  about  that 
time  and  were  coupled  and  uncoupled  with  safety ;  and  Haas  had 
full  knowledge  of  these  facts.  The  defendant  also  claims  that  the 
reason  why  it  commenced  operations  in  the  new  yard  before  it  was 
finished  and  because  the  old  yard  was  over-crowded  with  business. 
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We  think  the  preponderance  of  the  evidence  as  introduced  on 
the  trial  comes  nearer  proving  the  facts  as  claimed  by  the  defend- 
ant than  as  claimed  by  the  plaintiff ;  and  if  the  court  below  had 
been  trying  the  case  upon  the  evidence,  without  the  jury,  its  deci- 
sion upon  the  evidence  would  have  been  correct.  Upon  a  prepon- 
derance of  the  evidence,  we  think  the  findings  and  judgment  in 
the  present  case  should  be  in  favor  of  the  defendant  and  against 
the  plaintiff.  But  the  case  was  not  submitted  to  the  court  below 
upon  a  preponderance  of  the  evidence.  The  question  as  presented 
to  that  court  was  simply  whether  the  plaintiff  had  introduced  some 
evidence  to  prove  every  material  fact  of  his  case  or  had  utterly 
failed  to  prove  his  case.  Now,  while  we  think  the  preponderance 
of  the  evidence  was  in  favor  of  the  defendant  and  against  the 
plaintiff,  yet  we  cannot  say  that  the  defendant  did  not  introduce 
sufiScient  evidence  to  prove  his  case,  provided  no  conflicting  or 
countervailing  evidence  had  been  introauced,  tending  to  prove  the 
other  side  of  the  case.  We  think  there  was  some  evidence  intro- 
duced tending  to  prove  all  the  material  facts  of  the  plaiiitiff^s  case, 
and  some  evidence  to  prove  all  of  the  facts  as  they  are  claimed  to 
have  been  proved  by  tne  plaintiff ;  and  when  we  say  some  evidence, 
we  do  not  mean  that  there  was  merely  a  bare  scintilla  of  evidence, 
but  we  mean  that  there  was  an  amount  of  evidence  worthy  of  con- 
sideration, and  an  amount  of  evidence  that  would  have  entitled  the 
Jlaintiff  to  a  verdict  in  his  favor  if  all  the  contradictory  and  con- 
icting  evidence  should  not  be  considered  or  should  not  be  believed 
by  the  iury.  Ordinarilv  a  railroad  company  is  bound  to  exercise 
reasonable  care  and  diligence  in  furnisning  its  employees  with  a 
reasonably  safe  place  at  which  to  perform  their  laboi's,  and  with 
reasonably  safe  implements,  tools  or  machinery,  with  which  to 
work;  and  if  the  railroad  company  fails  in  this,  it  is  negligent, 
and  for  any  injuries  resulting  from  such  negligence  it  is  liable.  It 
is  probable  in  the  present  case,  that  with  the  amount  of  business 
which  the  railroad  company  had  on  hands,  it  was  necessary  to 
commence  using  the  liew  yard  before  it  was  entirely  completed  or 
finished ;  and  therefore  that  it  would  be  excusable  for  any  defects 
in  the  new  yard,  provided  its  employees  had  full  knowledge  of  such 
defects  and  were  warned  against  them.  And  under  such  circum- 
stances the  railroad  company  would  not  be  negligent,  and  the 
employees  continuing  in  the  service  of  the  company,  would,  as  in 
other  cases,  take  all  the  risks  and  hazards  connected  with  their 
employment ;  and  then  if  they  should  go  into  danger  with  their 
eyes  open  knowing  the  risks,  it  would  be  their  own  fault  and  not 
that  of  the  railroad  company,  if  thev  received  injuries.  Under 
such  circumstances  they  would  themselves  be  guilty  of  negligence, 
and  could  not  recover  from  the  railroad  company.  But  in  the 
present  case,  we  cannot  say  as  a  matter  of  law  that  Haas,  the 
deceased,  had  any  previous  knowledge  of  the  existence  of  this  ditch. 
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There  is  no  evidence  that  clearly  and  conclusively  shows  that  he 
had.  Under  the  evidence,  he  may  not  have  had  any  such  knowl- 
edge. It  does  not  appear  that  he  was  ever  neai*  the  ditch  or  that 
he  even  looked  toward  the  same  prior  to  the  accident.  It  would 
seem  from  the  evidence,  or  at  least  a  part  of  it,  that  he  had  his  eyes 
turned  toward  the  moving  car,  and  not  toward  the  ditch  during 
the  whole  of  the  time  while  he  was  intending,  expecting,  ^nd  pre- 
paring to  couple  the  cars.  Of  course,  if  he  had  known  of  the 
existence  of  the  ditch  and  of  its  condition,  previous  to  the  accident, 
and  had  then  walked  into  it,  as  some  of  the  evidence  seems  to  show, 
he  would  have  been  guilty  of  such  culpable  negligence  that  his 
administrator,  the  present  plaintiff,  coula  not  recover  in  this  action. 
But,  as  we  have  before  stated,  the  evidence  does  not  show  that  he 
had  any  previous  knowledge  of  the  existence  of  tlie  ditch ;  and 
without  knowledge  he  would  have  had  the  right  to  assume  that  no 
such  dangerous  place  existed  in  the  yard.  As  before  intimated, 
all  employees  have  a  right  to  assume  that  their  employers  will  fur- 
nish them  with  a  reasonably  safe  place  at  which  to  exercise  their 
employment. 

W  ith  these  views,  it  follows  that  the  court  below  erred  in  sus- 
taining the  demurrer  to  the  evidence.  If  the  evidence  had  been 
submitted  to  the  jury,  the  jury  should  have  f oimd  just  as  the  court 
did ;  but  the  jury  would  have  made  their  finding  upon  the  pre- 
•  ponderance  of  the  evidence.  But  the  court  upon  a  demurrer  to 
the  evidence  does  not  decide  the  case  upon  a  bare  preponderance 
of  the  evidence.  It  must  be  able  to  say  before  it  sustains  the 
demurrer  that,  admitting  all  the  evidence  to  be  true  which  the 
plaintiff  has  introduced  and  that  none  of  the  evidence  conflicting 
therewith  is  true,  the  plaintiff  has  utterly  failed  to  make  out  his 
case.  If  the  court  below  had  overruled  tlie  demurrer  and  allowed 
the  jury  to  decide  the  case ;  and  if  the  jury  had  then  decided  it 
in  favor  of  the  plaintiff,  and  against  the  defendant;  and  the  court 
had  then  grantee  a  new  trial  upon  the  ground  that  the  verdict  was 
not  sustained  by  sufficient  evidence ;  such '  a  decision  would  be 
right,  and  this  court  would  undoubtedly  sustain  the  decision. 
Cunningham  v.  Chicago,  etc.,  R.  R.  Co.,  17  Federal  Reporter,  882. 
But  the  decision  of  a  case  by  the  court  upon  a  demurrer  to  the 
evidence  is  entirely  unlike  either  the  decision  of  the  case  by  a  jui-y 
upon  the  evidence,  or  the  decision  of  the  case  by  the  court  upon  a 
motion  for  a  new  trial ;  for  where  the  court  sustains  a  demurrer 
to  the  evidence  the  court  must  be  able  to  say  that,  admitting  every 
fact  that  is  proved  which  is  favorable  to  the  plaintiff,  and  admit- 
ing  every  fact  that  the  jury  might  fairly  and  legally  infer  from 
the  evidence  favorable  to  the  plaintiff;  still,  the  plaintiff  has 
utterly  failed  to  make  out  some  one  or  more  of  the  material  facts 
of  his  case ;  while  all  that  is  necessary  for  a  jury  to  say,  in  order 
to  find  a  verdict  against  a  plaintiff,  is  that,  although  the  plaintiff 
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may  have  introduced  an  abundance  of  evidence  to  t)rove  every 
material  fact  of  his  case,  yet  that  it  does  not  outweigh  or  does  not 
preponderate  over  that  wnich  tends  to  prove  the  defendant's  side 
of  tne  case ;  and  all  that  is  necessary  for  the  court  to  say,  in  order 
to  sustain  a  motion  for  a  new  trial  upon  the  ground  that  the  verdict 
is  against  the  evidence,  is  that,  although  there  is  plenty  of  evidence 
to  sustain  the  verdict,  yet  that  the  evidence  is  conflicting  and  the 
weight  or  preponderance  of  the  evidence  is  clearly  against  the 
verdict.  A  new  trial  may  be  granted  upon  evidence,  that  would 
not  authorize  the  sustaining  of  a  demurrer  to  the  evidence.  And 
this  is  right,  for  a  new  trial  gives  the  parties  another  opportunity 
to  make  out  a  good  case ;  but  a  decision  sustaining  a  demurrer  to 
the  evidence  is  final.  We  think  the  demurrer  to  the  evidence  was 
erroneously  sustained  in  the  present  case.  The  present  case,  how- 
ever, is  a  close  one,  and  diSerent  minds  mignt  fairly  come  to 
different  conclusions ;  yet  we  think  there  was  sufficient  evidence 
introduced  on  the  trial  by  the  plaintiff  from  which,  if  it  had  been 
wholly  uncontradicted,  the  jury  might  have  infeiTed  negligence 
on  the  part  of  the  defendant,  and  no  contributory  negligence  on 
the  part  of  the  plaintiff,  and  might,  therefore,  have  inferred  that 
the  plaintiff  was  entitled  to  recover. 

Tne  judgment  of  the  court  below  will  be  reversed  and  cause 
remanded  for  a  new  trial. 

The  above  case  is  in  its  facts  almost  identical  with  Northern  Central  Ry. 
Go.  V.  Husson,  et  al.,  12  Am.  &  Eng.  B.  R.  Gas.  241.  See  for  the  authorities 
relative  to  injuries  received  while  coupling  cars,  in  addition  to  the  above 
case,  Hathaway  v.  Michigan  Gentral  R.  R.  Go.,  12  Am.  &  Eng.  R.  R.  Gas. 
249,  and  note;  Baird  v.  Ghicago  R.  I.  &  P.  R.  Co.,  12  Am.  &  Ens.  R.  R. 
Gas.  76;  Skillinger  v.  Ghicago  &  N.  W.  R.  Go.,  12  Am.  &  Eng.  R.  R.  Gas. 
206;  Whitman  «.  Wisconsin  &  M.  R.  Go.,  12  Am.  &  Eng.  R.  R.  Gas.  214. 
See  also  cases  infra. 
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V, 

McCoy. 

(Advance  Ccue,  Kentucky.    Nov.  6,  1883.) 

Under  the  civil  Gode  of  Kentucky,  §  340,  specifying  the  grounds  upjon 
which  a  new  trial  may  be  granted,  some  are  stated  with  such  particularity 
that  the  language  may  be  followed  literally  in  any  case,  others,  if  adopted 
in  verbis,  would  not  enable  the  court  to  know  with  any  certainty  what  error 
was  complained  of.  Of  this  kind  is  that  embraced  m  sub-sec.  8,  error  of 
law  occurring  at  the  trial  and  excepted  to  by  appellant,  hence,  when  this  is 
the  ground  the  particular  error  must  be  pointed  out  with  such  certainty 
that  a  person  of  good  understanding  may  know  what  is  meant.  It  is  proper 
to  designate  each  question  not  allowed  to  be  answered  upon  the  ezami- 
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nation,  and  each  instruction  refused,  especially  if  there  are  several  issues  in- 
▼oMng  different  matters,  bnt  where  all  the  questions  and  instructions  re- 
lated to  the  one  subject  of  negligence,  its  degrees  and  by  whom  committed, 
it  is  sufficient  to  set  out  that  *'the  court  err^  in  law  in  refusing  to  submit 
to  the  jury  the  questions  propounded,"  and  that  "the  court  erred  in  its  in- 
structions to  the  jury."  « 

Appellee  brought  this  action  against  appellant  to  recover  damages  for  in- 
juries inflicted  upon  him  by  the  gross  and  wilful  negligence  of  appellant*s 
agents,  while  he,  as  brakesman,  was  engaged  in  coupling  cars  under  their 
'  orders.  In  considering  the  (question  of  care  and  negligence  the  court  holds 
that  ordinary  care  is  such  as  u  commonly  exercised  by  persons  of  ordinarily 
prudent  habits  when  placed  under  like  circumstances.  But  this  is  only  a 
general  definition  as  the  extent  to  which  one  is  under  another's  control,  and 
the  dancer  to  which  he  is  exposed  must  effect  the  degree  of  care  in  each 
case,  and  this  definition  therefore  does  not  exhibit  the  ordinary  care  which 
is  required  of  a  railroad  in  the  treatment  of  its  brakesmen.  Ordinary  care 
by  them  is  that  which  a  majority  of  men  of  prudent  and  careful  habits  would 
exercise  to  avoid  injury  to  their  own  persons  were  they  exposed  to  the  same 
risks  which  brakesmen  undergo.  But  a  railroad  is  not  bound  to  take  that 
higher  degree  of  care  which  a  prudent  and  careful  man  would  take  of  his 
family  if  placed  in  like  situation  to  the  brakesman,  and  an  instruction  to  that 
effect  is  here  erroneous. 

In  the  management  of  a  railroad,  gross  neglect  is  the  failure  to  take 
such  care  as  a  person  of  common  sense  and  reasonable  skill  in  like  bus- 
iness, but  of  careless  habits  would  observe  in  avoiding  injury  to  his  own 
person  or  life  under  like  circumstances.  But  to  make  out  gross  negli- 
gence it  is  not  necessary  to  show  such  a  degree  as  indicates  intentional 
wrong  to  others  or  such  a  reckless  disregard  of  their  security  as  implies 
bad  faith. 

Where  one  is  guilty  of  wilful  negligence,  iie  is  not  in  general  excused 
from  liability  by  the  contributory  negligence  of  the  injured  party. 

The  injured  party  is  entitled  to  exemplary,  punitive  or  vindictive  dam- 
ages only  where  the  defendant  has  been  guilty  of  gross  negligence. 

Appeal  from  Jefferson  Court  of  Common  Pleas. 
Cooke,  Lindsay  &  Caldwell  for  appellant. 
Kinney,  O'Niell,  Harlan  &  Wilson  for  appellee. 

Hakgis,  J. — In  the  beginning  collision  of  counsel  renders  it 
necessary  to  determine  what  questions  are,  by  the  grounds  for 
new  trial  and  assignment  of  errore,  presented  to  the  court  for  its 
decision. 

According  to  §  340,  Civ.  Code,  there  are  eight  general  causes 
for  granting  a  new  trial,  some  of  these  causes  are  stated  in  that 
section  with  sufficient  particularity  to  be  followed  specifically  in 
the  written  CTOunds  which  may  be  filed  by  a  party,  but  others  are 
so  generic  tnat  the  language  of  the  Code,  if  literally  pursued, 
would  not  enable  the  court  to  know  with  reasonable  certainty  what 
particular  error  was  complained  of.  This  is  especially  the  case 
with  the  eighth  sub-section,  which  was  intended  "  to  cover  all  erroi-s 
to  which  exceptions  might  be  taken,  not  embraced  by  some  ono 
of  the  preceding  seven  sub-sections."  McLain  v.  Dibble  &  Co.,  13 
Bush,  297. 
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That  case  holds  correctly  that  the  language  of  the  eighth  sub-sec- 
tion, which  authorizes  a  new  trial  for  *'  error  of  law  occurring  at 
the  trial  and  excepted  to  by  the  party  making  the  application," 
was  the  generalization  of  the  law-makers  and  not  sufficiently  spe- 
cific to  point  out  the  particular  error  which  might  be  intended  by  the 
written  grounds.  That  sub-division  makes  every  error  of  law, 
which  may  be  committed  and  properly  excepted  to  during  the 
trial,  a  cause  for  a  new  trial.  Hence  when  the  cause  for  new  trial 
is  embraced  by  it,  the  particular  ground  or  cause  must  be  named  in 
the  written  grounds  with  such  a  degree  of  certainty  that  a  person 
of  good  understanding  may  know  what  is  meant.  Among 
other  grounds  for  a  new  tnu  the  appellant  relied  upon  the  fol- 
lowing : 

5.  The  court  erred  in  law  in  refusing  to  submit  to  the  jury  the 
questions  propounded  by  defendant's  counsel. 

7.  The  court  erred  in  the  instructions  to  the  fury. 

These  grounds  are.  embraced  by  the  eighth  sub-division  of  §  340 
of  the  Code  and,  as  we  think,  axe  sufficiently  specific  to  indicate 
the  errors  of  which  the  appellant  complains.  There  were  only 
three  questions  which  appellant  asked  to  be  propounded,  and  only 
two  instructions  which  were  given  by  the  court  to  the  jury.  The 
questions  and  instructions  all  relate  to  negligence,  its  degrees,  char- 
acter, and  by  whom  committed,  and  it  seems  should  be ,  considered 
together  in  order  to  understand  the  meaning  of  the  court  below.  If 
more  particularity  were  required  in  stating  grounds  for  new  trial 
than  the  appellant  has  usedT,  the  courts  must  finally  become  entan- 
gled in  the  uncertainty  which  generally  belongs  to  human  expres- 
sion, and  as  each  case  is  presented  to  different  judges,  whose  minds 
differ  in  the  understanding  of  the  force  or  meaning  of  language, 
the  rule  regarding  the  sumciency  of  grounds  for  new  trial  will  be 
found  to  vary  as  much  as  their  mental  conceptions.  This  vague 
and  misleading  state  of  the  imle,  which  should  be  uniform  and  cer- 
tain, as  far  as  the  subject  will  admit,  was  never  contemplated  by  the 
lawmakers.  The  object  of  the  motion  and  grounds  for  new  trial  is 
to  call  the  attention  of  the  trial  court  to  any  error  that  may  have 
been  committed  at  the  trial  and  to  allow  an  opportunity^,  without 
the  expense  and  delay  of  an  appeal,  of  correcting  it.  This  being  so, 
all  that  is  necessary  in  anv  case  is  to  use  such  plain  and  intelligible 
language  in  the  grounds  lor  new  trial  as  indicates,  points  out,  or 
shows  to  the  court  with  reasonable  and  ordinary  certainty,  the  par- 
ticular errors  which  are  complained  of,  so  as  to  enable  the  court,  by 
the  exercise  of  proper  attention,  to  understand  what  errors  are 
meant  and  to  consider  the  facts  or  law  out  of  which  they  are 
alleged  to  have  grown.  Unreasonable  particularity  or  technical 
accuracy  in  the  description  of  the  errors  is  not  required  or  prac- 
ticable either  in  the  grounds  for  new  trial  or  the  assignment  of 
errors. 
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To  describe  each  error  with  every  particularity  belonging  to  it 
would  swell  the  grounds  for  new  trial  and  the  assignment  of  errors 
beyond  tlieir  necessary  or  proper  compass. 

The  law  does  not  mean  that  the  grounds  for  new  trial  shall  con- 
tain a  particular  description  of  the  errors  relied  on,  but  that  the 
particular  errors  shall  be  simply  pointed  out  or  indicated  in  a  com- 
i:zon  sense  way. 

Often  and  most  generally  a  few  well  chosen  substantives  or 
strong  words  refemng  to  toe  subject  and  the  action  of  the  court 
thereon,  will  point  out  or  name  the  error  or  errora  as  well  as  the 
most  lengthy  description.  The  court  could  hardly  fail  to  know 
what  errore  the  appellant  relied  on  by  the  grounds  for  new  trial 
above  quoted. 

There  is  no  objection  to  pointing  out  or  designating  each  in- 
struction  and  each  question  conceived  to  be  erroneously  given  or 
refused  and  this  is  certainly  a  safe  coui-se  to  pursue,  but  where  the 
questions  or  instructions  relate  to  the  same  general  question  and 
its  various  phases,  it  is  nearly  always  important  to  take  a  view  of 
the  whole  in  order  to  understand  the  detects  or  omissions  of  any 
one  of  them,  and  a  ground  for  new  trial  referring  to  them  in  the 
plural  number  is  sufficiently  specific.  Where  there  are  several 
issues  ^nd  various  questions  of  a  different  nature,  then  it  may  be  a 
general  reference  to  the  instructions  or  questions  would  not  be 
specific  enough  to  guide  the  mind  of  the  court  to  the  supposed 
error.  In  such  instances  sharp  practice  or  an  effort  to  embrace 
some  error  by  an  indefinite  or  too  general  ground  without  descend- 
iug  to  particular  could  be  discovered  with  out  little  trouble  and  cut 
off  by  the  application  of  the  rule  in  the  sense  we  have  attempted  to 
explain  it  above. 

The  assignment  of  errors,  however,  comprehends  several  alleged 
errors  which  were  not  alluded  to  in  the  grounds  for  new  trial  and 
they  will  not,  therefore,  be  considered. 

This  was  an  action  brought  by^  the  appellee  to  recover  damans 
of  the  appellant  for  pereonal  injuries  infiicted  upjon  him^  by  tlie 
alleged  gross  and  wilful  neglect  of  its  agents  while  he,  as  brake- 
man,  was  engaged,  under  their  superior  ordei*6,  in  couplinc:  the  ap- 
pellant's  cars.  The  evidence  bearing  upon  negligence  ancl  the  ex- 
tent of  the  injury  was  conflicting  and  of  such  a  nature  as  required 
the  court  to  instruct  the  jury  upon  the  degrees  of  ordinary,  gross 
and  wilful  neglect  and  in  the  law  of  contributory  negligence. 

There  were  but  two  instructions  given  to  the  jury,  and  they 
were  confined  to  the  definition  of  ordmary  and  gross  neglect.  As 
to  other  questions,  the  jury  were  directed  to  answer  certain  inter- 
rogatories, and  in  response  to  one  of  these  they  fixed  the  appellee's 
compensatory  damages  at  $7593.50.  The  instructions  are  in  this 
language : 

1.  The  court  instructs  the  jury  that  ordinary  care  is  that  degree 
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of  care  which  an  ordinarily  careful  and  prudent  man  usually  exer- 
cises under  like  or  similar  circumstances  in  taking  care  of  himself, 
his  family  or  his  property,  or  in  the  transaction  of  his  business 
when  the  same  may  endanger  the  safety  of  others. 

2.  The  court  instructs  the  jury  that  gross  negligence  is  that  de- 
gree of  negligence  which  indicates  intentional  wrong  to  others,  or 
such  a  reckless  disregard  of  their  security  or  rights,  as  to  imply 
bad  faith. 

These  instructions  are  both  erroneous.  Ordinary  care,  in  its 
general  sense,  is  such  care  as  is  commonly  exercised  by  the  major- 
ity of  the  community  or  by  persons  of  ordinarily  prudent  habits 
placed  under  similar  circumstances.  But  as  the  nature  of  the  sub- 
ject of  the  required  care,  whether  animate  or  inanimate,  capable 
of  a  high,  low  or  ordinary  degree  of  self-preservation,  or  merely 
under  the  control  of  the  person  charged  with  the  care,  and  the 
danger  to  which  it  is  exposed,  are  the  main  considerations  in  de- 
termining ordinary  or  any  other  degree  of  care  in  a  ffiven  case,  it 
is  clear  that  what  would  be  ordinary  care  in  one  kind  of  business 
would  be  gross  negligence  in  another.  The  law  has  a  peculiar  re- 
gard for  human  life,  and  as  the  business  of  conducting  a  railroad 
subjects  it  to  extraordinary  hazard,  the  general  definition  of  ordi- 
nary care  does  not  exhibit  that  care  which  the  duty  of  those  con- 
ducting railroads  requires  them  to  observe  in  its  ordinair  manage- 
ment. Ordinary  care  by  them  is  that  de^ee  of  care  which  a  ma- 
jority of  men  oi  prudent  and  careful  habits  would  exercise  under 
the  same  or  like  circumstances  to  avoid  injury  to  their  own  per- 
sons from  the  same  risks  which  others  undergo  in  their  service  or 
in  obedience  to  their  orders,  or  by  reason  of  the  conduct  of  their 
hazardous  business.  But  it  is  going  quite  too  far  to  require  that 
degree  of  care  which  any  of  such  persons  would  take  of  "  his 
family,"  placed  in  like  or  siuiilar  circumstances. 

For  it  IS  against  the  laws  of  nature  to  expect  a  man  of  the  great- 
est prudence  to  take  the  same  care  of  an  aault  engaged  in  the  dan- 
gerous employment  of  brakesman,  which  he  has  voluntarily  taken 
upon  himself  and  agreed  to  perform  with  that  degi*ee  of  care  upon 
his  own  part  which  ordinarily  prudent  persona  of  his  class  usually 
take  in  protecting  themselves  from  danger,  as  he  would  of  his  own 
family  placed  in  a  like  predicament.  For  what  would  not  a  hus- 
band and  father  hazard  to  protect  his  own  family  from  the  ordi- 
nary dangers  to  which  a  brakesman  is  exposed.  Imagine  his  hor- 
ror, himself  controlling  every  movement  of  the  train,  wei*e  he  to 
see  any  member  of  his  family  engaged  in  the  dangerous  and  difiS- 
cnlt  omce  of  coupling  the  cars.  It  was  not  a  fair  test.  It  was  cal- 
culated to  transport  tlie  jury  into  sentimental  regions  in  search  of 
the  exalted  degree  of  care  which  ordinary  prudence  dictates  under 
such  circumstances,  and  opened  a  wide  realm  in  which  the  skilful 
advocate  could  "fling  the  reins  to  fancy."     It  is  well  that  ordi- 


282  LOUISVILLE,  BTC,   R.   R.   CO.  V.  M*COT. 


I 


nary  care,  in  such  cases,  should  demand  the  same  care  that  prudent 
ersons  take  to  avoid  injury  to  themselves.  But  it  ought  not  to 
e  extended  to  their  families,  for  no  prudent  man  would  place  his 
family  in  every  situation  into  which  it  might  be  his  or  the  duty  of 
others  to  go,  although  the  duty  miglit  be  attended  with  more  or 
less  danger,  or  even  performed  with  safetv.  If  railroad  n;}anager8 
or  agents  take  the  same  care  of  others  tnat  pinident  and  careful 
men  usually  take  of  their  own  persons  in  like  peril  or  under  simi- 
lar circumstances,  they  should  be  considered  as  having  taken  ordi- 
naiT  care. 

ISeither  intentional  wrong  nor  the  implication  of  bad  faith  nec- 
essarily belongs  to  the  definition  of  gross  neglect.  A  person  may 
be  guilty  of  gross  neglect  without  intending  to  do  wrong  to  others 
or  to  act  in  bad  faith  in  the  performance  of  a  leeal  or  social  duty. 
Gross  negligence  is  not  equivalent  to  fraud  or  malice,  while  it  may 
"  furnish  evidence  of  fraud  "  or  tend  to  show  malice.  Tudor  v. 
Lewis,  etc.,  3  Met.  385.  And  in  order  to  make  out  gross  neglect 
it  is  not  necessary  to  show  that  it  is  of  such  a  degree  as  indicates 
intentional  wrong  to  others  or  such  a  reckless  disregard  of  their 
security  or  rights  as  to  imply  bad  faith.  The  definition  given  in 
instruction  !No.  2  accords  with  the  Koman  civil  law  and  with  the 
definition  of  gross  neglect  found  in  Louisville  &  Nashville  R.  R. 
Co.  V,  Robinson,  4  Bush,  507;  but  it  is  not  sustained  by  other 
cases  decided  by  this  court  and  it  is  contrary  to  the  common  law. 
Shearman  &  Iledfield  on  Negligence,  §§  3  and  37 ;  Hansford  v. 
Payne,  11  Bush,  382 ;  10  Bush,  679.  So  much  of  the  case  of  L. 
&  X.  R.  Co.  tr.  Robinson  as  holds  that  ^^  ^oss  neglect  is  either  an 
intentional  wrong  or  such  a  reckless  disregard  of  security  and 
right,  as  to  imply  bad  faith  and  therefore  squints  at  fraud,  and  is 
tantamount  to  the  magna  culpa  of  the  civil  law  which,  in  some  re- 
spects, is  quasi  criminal "  is  overruled  because  it  confuses  elements 
of  wilful  neglect  and  substitutes  them  for  those  of  gross  neglect. 
There  is  some  difficulty  in  laying  down  a  definition  of  gross  neglect 
which  will  include  every  state  of  facts  on  which  the  charge  may 
be  sustained  and  exclude  every  other  that  cannot  authorize  the  de- 
duction. Shearman  &  Redfield,  §  18,  say :  ^'  Gross  negligence  is 
the  want  of  even  slight  care  and  diligence.*'  This  court,  in  Mays- 
ville  &  Lex.  R.  R.  Co.  v.  Herrick,  13  Bush,  122,  said  that  "  puni- 
tive damages  were  recoverable,  if  the  proof  showed  that  the  com- 
pany failed  to  use  such  diligence  in  keeping  its  railroad  bridge  in 
repair  as  careless  and  inattentive  persons  usually  exercise  in  the 
prosecution  of  the  same  or  of  business  of  like  character;"  that 
^'  the  absence  of  slight  care  in  the  management  of  a  railroad  train, 
or  in  keeping  a  railroad  track  in  repair,  is  gross  negligence,"  and 
that  it  was  not  necessary  to  show  the  absence  of  all  care,  reckless 
indifference  or  intentional  misconduct  to  make  out  gross  neglect. 
These  alleged  definitions  of  gross  neglect  are  rather  the  statement 
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of  instances  showing  gross  neglect  than  a  definition  embracing 
every  state  of  facts  constituting  such  neglect.  It  is  certainly  true 
in  the  management  of  a  railroaa  that  the  absence  either  of  all  care, 
of  the  lowest  degree  of  care  or  of  slight  care  is  gross  neglect,  but 
it  does  not  follow  that  the  presence  or  exercise  of  slight  care  in  the 
general  sense  and  ordinary  application  thereof  in  mattera  of  little 
or  no  peril  to  life  negatives  the  existence  of  gross  neglect  charged 
in  the  management  of  a  railroad  where  human  life  is  constantly  in 
more  or  less  danger. 

Slight  care  in  cases  of  this  character  should  be  of  a  higher  grade 
or  greater  care  than  is  required  in  an  ordinary  or  less  hazardous 
business.  And  while  we  agree  with  the  doctrine  in  the  M.  &  L. 
E.  R.  Co.  V.  Herrick,  that  if  the  proof  showed  the  company  failed 
to  use  such  diligence  as  careless  and  inattentive  persons  usually 
exercise  in  business  of  like  character  puntive  damages  were  re- 
coverable, still  we  do  not  think  the  standard  of  the  test  in  that 
case  is  stnct  or  broad  enough  for  any  case  possible  to  arise.  We 
think  in  view  of  the  nature  and  hazard  of  the  business  of  railroad 
management  that  slight  care  in  such  business  is  more 'than  care- 
less and  inattentive  persons  usually  exercise  in  like  business,  what- 
ever may  be  the  scope  of  those  terms  they  are  not  explicit  in  their 
comprehension  and  may  mislead  if  adopted  as  a  standard  in  ascer- 
taining the  existence  or  non-existence  of  slight  care,  and  conse- 
quently the  presence  or  absence  of  gross  neglect  for  which  puni- 
tive damages  may  be  given  where  death  does  not  ensue.  In  the 
management  of  a  railroad,  or  any  department  thereof,  gross  neglect 
is  the  failure  to  take  such  care  as  a  person  of  common-sense  and 
reasonable  skill  in  like  business,  but  of  careless  habits,  would  ob- 
serve in  avoiding  injury  to  his  own  person  or  life  under  circum- 
stances of  equal  or  similar  danger  to  those  which  may  be  under 
investigation. 

There  is  an  allegation  of  wilful  as  well  as  gross  neglect  in  appel- 
lee's petition,  and  as  the  appellant  complains  that  tne  law  of  con- 
tributory negligence  was  not  correctly  expounded  to  the  jury,  it 
becomes  necessary  to  define  wilful  neglect.  According  to  the 
cases  of  City  of  liexington  v.  Lewis'  adm'x,  10  Bush,  677 ;  Jacobs' 
adm'r  v.  L.  &  N.  R.  K.  Co.,  id.  263 ;  Louisville  &  Portland  Canal 
Co.  V.  Murpliy,  adm'r,  etc.,  9  Bush,  522;  Board  Int.  Imp.  Co.  v. 
Scearce,  2  Duvall,  576 ;  and  Olaxton's  adm'r  v.  Lex.  &  B.  S.  R. 
B.  Co.,  13  Bush,  636 ;  wilful  neglect  in  the  statutory  sense  implies 
actual  malice  or  anti-social  recklessness,  and  may  be  equivalent  to 
fraud,  Li  general  wilful  neglect  is  the  intentional  failure  to  per- 
form a  known  or  manifest  duty  in  which  the  public  has  an  inter- 
est, or  which  is  important  to  the  person  injured,  either  in  prevent- 
ing or  avoiding  the  injury  to  him.  Where  this  high  grade  of 
negligence  mav  be  proven  against  a  party  he  must  answer  in 
damages,  notwithstanding  the  contributory  fault  of  the  person  in- 
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jared  by  it.  This- was  the  nile  enunciated  in  snbBtance  in  the 
cases  fonnd  in  Lonisville,  Cin.  &  Lex.  R.  R.  Co.  v.  Mahoney's 
adtn'x,  7  Bush,  235 ;  Di^by,  etc  v.  Kenton  Iron  Co.,  8  Bnsh,  166. 
It  is  the  general  rule,  while  there  are  exceptions  to  it  which  may 
often  arise.  For  instance,  where  the  person  injured,  knowing  of 
the  neglect  of  the  party  charged,  voluntarily,  with  the  intention  of 
causing  his  own  injury,  placed  himself  where  the  injury  could  not 
be  avoided  either  before  or  after  the  discovery  of  his  condition. 
In  such  cases  no  recovery  should  be  had.  But  where  tlie  neglect 
is  wilful,  the  injury  wanton,  malicious  or  immediately  intentional, 
contributory  negligence  of  the  person  injured  should  not  excuse 
unless  of  some  such  peculiar  character  as  indicated  in  the  excep- 
tion noted  above. 

Whether  the  contributory  neglect  be  active  or  passive  it  will 
not  vary  the  rule  if  the  action  of  the  person  injured  results  from 
an  honest  effort  on  his  part  to  perform  some  duty  connected  with 
his  station,  or  thought  to  be  so  by  some  superior,  who  directs  him 
to  discharge  that  duty.  And  in  no  case  will  the  wilful  neglect  of 
a  party  be  excused  by  the  contributory  negligence  of  the  person 
injured  unless  the  contributory  fault  is  more  than  gross  neglect, 
and  amounts  to  a  purposed  injury  which  could  not  be  avoided  by 
the  exercise  of  a  proper  aegree  of  care  before  or  after  its  discov- 
ery. This  rule  seems  to  be  absolutely  necessary  to  the  protection 
of  human  life,  and  it  should  be  recognized  wherever  the  proof 
will  authorize  it,  whether  the  action  is  based  upon  wilful  n^lect 
or  not.  Shearman  &  Eedfield,  §  37,  say :  "  Where  the  defendant 
has  wilfully  committed  an  injury  the  rule  "  of  contributory  negli- 
gence does  not  appjyv 

In  the  case  ox  The  Tonawanda  B.  B.  Co*  v.  Munger,  5  Denio, 
267,  it  is  said :  ^^  Injuries  inflicted  by  design  are  not  uius  excused. 
A  wrong  doer  is  not  necessarily  an  outlaw  and  may  justly  com- 
plain of  wanton  or  malicious  mischief." 

And  we  think,  as  held  in  that  case,  where  an  injury  is  e£Eected 
or  results  from  an  act  which  is  either  criminal  or  calculated  to  en- 
danger human  life,  and  it  is  the  result  of  wilful  neglect  of  a  party, 
he  should  not  be  excused  by  the  contributory  negligence  of  the 
person  injured  unless  under  circumstances  similar  to  those  indi- 
cated. Sandford,  adm'r,  etc.,  v.  Eighth  Ave.  R.  R.  Co.,  23  N.  Y. 
343.  But  where  the  proof  shows  gross  or  a  less  degree  of  neglect 
the  law  of  contributory  negligence  should  be  given  to  the  jury,  if 
there  be  any  evidence  on  wliich  to  base  it. 

Question  No.  2  asked  by  appellant  was  too  broad.  It  is  not 
necessary,  in  order  to  render  appellant  responsible,  to  be  shown 
that  it  could  not,  after  discovering  appellee's  condition,  have 
avoided  the  injury  by  proper  care. 

For  it  maybe  that  appellant's  own  negligence  rendered  it  impos- 
sible for  it  or  its  agents  to  discover  any  fault  of  appellee  before  he 
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was  injured,  or  to  take  any  care  whatever  to  protect  him  from  his 
own  negligence,  or  that  the  appellant's  agent  took  no  care  to  keep 
advised  oi  appellee's  act  or  to  oecome  aware  of  any  negligence  he 
may  have  been  guilty  of. 

We  do  not  understand  the  law  to  be  that  the  party  charged  with 
gross  neglect  is  relieved  from  responsibility  in  everv  case  by  the 
contributory  negligence  of  the  injured  party,  unless  ne  had  actual 
notice  of  the  injnml  party's  fault  in  time  to  protect  him.  If  the 
appellee,  by  his  own  negligence,  contributed  to  such  an  extent  to 
produce  the  injury  to  himself,  Uiat  but  for  his  negligence  it  would 
not  have  happened,  tlien  he  has  no  cause  of  action,  unless  the  ap- 

Eellant's  agent,  in  managing  and  coupling  the  train,  knew  or  could 
ave  known  bv  ordinary  attention  of  the  peril  in  which  appellee's 
negligence  had  placed  him  and  failed  to  observe  reasonable  care  to 
avoid  the  injurv  which  followed.  Shearman  &  Bedfield,  §§  24, 25 ; 
Pauducah  &  Mem.  B.  R  Co.  v.  Hoehl,  12  Bush,  41,  and  cases 
there  cited. 

The  evidence  in  this  case,  which  we  have  refrained  from  recit- 
ing because  a  new  trial  must  be  ordered,  was  such  as  to  authorize 
the  court  to  instruct  the  jury  on  the  law  of  contributorv  negli- 
gence as  above  defined.  As  to  the  question  of  excessive  damages 
raised  by  appellants,  it  might  be  imprudent  to  discuss  it  in  the  light 
of  the  evidence,  and  in  contemplation  of  a  new  trial.  It  is  proper, 
however,  to  decide  that  exemplary,  vindictive  or  punitive  damages 
may  be  given  where  a  nersonal  injury  has  been  caused  by  gross 
negligence,  but  nothing  less  in  the  management  of  railroad  trains. 
Maysville  &  Lexington  B.  B.  Co.  v.  Herrick,  13  Bush,  122 ;  Ken- 
tucky Central  B.  B.  Co.  v.  Dills,  4  Bush,  593. 

As  the  evidence  may  present  a  diJSerent  state  of  case  at  another 
trial  we  will  not  consider  this  point  further,  or  go  into  the  ques- 
tion as  to  how  much  or  when  compensatory  damages  are  proper. 
We  have  considered  questions  in  this  opinion  on  which  alone  we 
would  not  have  basea  a  reversal,  but  as  the  record  involved  them 
and  the  whole  law  of  the  case  should  be  understood  as  to  both  sides, 
we  have  ventured  tlp6n  their  consideration. 

Wherefore,  folr  the  err6rs  indicated  to  appellant's  prejudice,  the 
judgment  is  reversed  and  cause  remanded  with  directions  to  grant 
a  new  trial. 

As  to  injuries  receiyed  while  coupling  cars  see  Romick,  Adm'r  v.  Chi- 
cago, R.  I.  ft  P.  R  Co.,  and  note,  supra;  Tiemey  v,  Burlington,  C.  R.  &  N. 
R.  Co.,  and  note,  supra;  Houston  &  T.  C.  R.  Co. «.  Pinto,  uifra. 
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Houston  and  Texas  Central  B.  Oo. 

V. 

Pinto. 

(Adf>anee  Cote,  Texa$.    Dec.  8,  1888.) 

PUdntifEy  a  brakeman  in  the  employ  of  the  company  defendant,  was  injured 
while  coupling  cars  at  night  by  falling  into  a  ditch  across  the  track.  The 
evidence  was  conflicting  as  to  how  far  plaintiff  knew  or  had  been  warned  of 
the  danger,  and  as  to  the  condition  of  the  track.  An  action  being  brought 
a^inst  the  company  to  recover  damages,  and  a  verdict  being  rendered  for 
plaintiff. 

Held,  that  the  verdict  would  not  be  disturbed. 

An  assignment  of  error  which  refers  to  the  whole  charge  is  too  vague. 

Appeal  from  Grayson  County. 

R.  De  Armond  for  appellant. 

A.  E.  Wilkinson  for  appellee. 

The  plaintiflE  in  the  court  below,  E.  J.  Pinto,  brought  this  suit 
against  the  Houston  &  Texas  Central  Ky.  Co.  to  recover  damages 
for  personal  injuries  sustained  by  him  on  January  24, 1878,  in  the 
Denison  yard,  in  Grayson  county,  while  in  the  employ  of  defend- 
ant as  brakeman  and  switchman  for  night  work.  He  received  his 
injury  while  in  the  act  of  making  a  coupling,  and  the  petition 
alleges  that  it  occurred  by  his  stepping  into  an  open  ditch  in  the 
yard,  of  the  locality  and  existence  of  which  he  was  ignorant,  and 
that  in  the  act  of  falling,  to  save  himself  from  being  thrown  under 
the  cars,  he  was  thrown  on,  to,  and  against  the  cars,  so  that  his 
hand  came  between  the  dead-wood,  or  bumpers  of  two  cars  in  mo- 
tion, and  was  crushed,  necessitating  amputation.  It  is  alleged  as 
negligence  in  defendant  that  the  ditch,  or  hole  into  which  plaintifE 
stepped,  was  permitted  to  be  in  defendant's  yard,  and  generally, 
that  defendant's  yai*d  at  Denison  was  rough,  uneven,  imd  not  kept 
in  a  safe  condition.     Damages  laid  at  $5000. 

The  defense  was  general  denial,  and  specially,  that  plaintiff  was 
well  aware  of  the  locality  of  the  ditch ;  that  the  ditcn  was  neces- 
sary for  proper  drainage  of  the  yard ;  that  the  yard  was  in  good, 
safe  repair,  and  that  plaintiff's  negligence  contributed  to  and 
occasioned  his  injury,  and  that  if  the  ditch  was  negligentlv  put  in 
the  yard,  and  improperly  kept,  it  was  without  the  knowledge  of 
defendant,  and  the  act  of  a  fellow-servant  of  plaintiff.  The  rescdt 
of  the  trial  was  a  verdict  and  judgment  for  plaintifi  for  $5000. 

The  case  comes  here  upon  writ  of  error. 

The  assignments  of  error  are  as  follows : 

1.  Error  in  clauses  1,  2,  3,  4,  6,  and  6  of  the  charge.  These 
compose  the  entire  charge. 
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2.  Error  in  refusing  charges  asked  by  defendant  numbered  1,  2, 
and  3.     These  are  all  the  charges  asked. 

3.  Error  in  refusing  a  new  trial. 

4.  The  verdict  is  contrary  to  the  law. 

5.  The  verdict  is  contrary  to  the  evidence  and  is  excessive. 

Delant,  J. — The  first  four  assignments  of  error  are  so  vague  as 
to  amount  to  a  waiver  of  errors.  Rule  26,  Supreme  Court,  47 
Tex.  602.  "We  will,  therefore,  consider  whether  the  verdict  is 
sustained  by  the  evidence.  It  appears  from  the  testimony  that  in 
January,  1877,  appellee  was  employed  in  the  yard  of  appellant,  in 
the  city  of  Denison,  his  duty  being  to  attend  to  the  switching, 
coupling,  etc.,  of  its  cars.  His  duties  were  performed  only  at 
night.  On  the  third  night  after  he  was  employed,  while  acting 
under  the  orders  of  the  night  superintendent,  he,  with  a  lighted 
lamp  on  his  left  arm,  made  an  attempt  to  couple  the  cars  of  a  train, 
and  failing  at  the  first  attempt  he  advanced  with  the  train,  which 
was  moving  slowly,  and  when  they  again  came  together  he  made  a 
second  attempt,  and  in  doing  so  stepped  into  a  ditch  which  ran 
across  the  road  under  the  track.  He  tnrew  out  his  right  hand  to 
save  himself  fix)m  falling  under  the  train,  when  it  was  caught  be- 
tween the  cars  and  crushed  so  as  to  render  amputation  necessar}'. 
The  ditch  was  about  twelve  inches  deep,  and  from  twelve  to 
eighteen  inches  in  width.  He  testified  tnat  he  knew  nothing  of 
the  presence  of  this  ditch,  having  never  been  in  that  pait  of  the 
yard  before*  and  that  he  had  never  been  in  the  yard  at  all  in  the 
daytime.  He  had  been  employed  many  years  in  a  similar  business 
at  other  places,  and  appears  to  have  been  familiar  with  his  duties ; 
was  about  thirty-five  years  old.  Best,  the  night  superintendent, 
thought  that  he  had  warned  appellee  about  the  ditches,  as  such  had 
been  his  habit  with  new  employees  generally.  He  further  states 
just  as  the  plaintiff  was  making  the  second  attempt  to  couple  the 
cars  he  "  told  him  to  watch  out  for  the  ditch  and  the  dead-woods." 
Plaintiff  answered,  "  I  am."  Immediately  afterward  the  accident 
happened.  He  also  states  that  the  plaintiff  had  worked  in  the  same 
part  of  the  yard  on  the  previous  nights.  Another  witness,  who  had 
worked  in  the  yard,  states  that  the  plaintiff  was  not  working  near 
the  ditch  on  the  two  preceding  nights,  but  in  another  part  of  the 
yard.  He  states,  also,  another  ditcn  crossed  the  track  near  the  one 
into  which  the  plaintiff  stepped,  but  the  other  one  was  covered 
with  plank  at  the  place  where  it  crossed  the  track,  but  this  one  was 
left  open.  He  called  the  attention  of  the  section  boss  to  this  open 
ditch,  but  does  not  recollect  whether  it  was  before  or  after  the 
accident.  Another  witness,  after  describing  the  condition  of  the 
ground  at  the  time  of  the  accident,  says,  that  in  a  few  days  after  it 
occurred  the  defendant  "  began  to  fill  up  the  yard ;  that  is,  box  up 
the  ditches  and  fill  up  between  the  ties."  There  was  a  considerable 
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de^ee  of  conflict  in  the  testimony  as  to  the  condition  of  the  road- 
bed, some  stating  that  it  was  very  bad ;  others,  that  it  was  as  good 
as  any  tliey  had  ever  known.  John  R.  Wright,  the  yardmaster, 
testified  that  the  ditch  into  which  the  plaintifE  fell  had  been  placed 
there  by  the  section  boss  for  the  pnrpose  of  giving  surface  drainage 
to  the  yard.  Witness  thought  the  ditch  necessary  for  that  purpose ; 
did  not  think  that  G.  A.  Quinlan,  the  division  superintendent, 
knew  of  its  existence,  or  had  ordered  its  construction.  It  was  the 
duty  of  the  section  boss  to  keep  the  yard  and  track  in  proper 
repair.  Neither  Quinlan,  nor  the  section  boss,  testified  in  the  case, 
though  Wright  stated  on  cross-examination  that  he  had  seen  Quin- 
lan about  the  yard.  In  this  conflict  of  evidence  we  are  not  pre- 
pared to  say  that  the  verdict  of  the  jury  was  clearly  wrong,  and 
taking  die  case  of  B.  K.  Co.  v.  Randall^  50  Tex.  254,  as  our  {;uide, 
we  cannot  say  that  it  was  excessive. 
AflSrmed. 

As  to  injuries  received  while  coupling  can,  see  Bomick,  Adm^  «.  Chicago, 
R.  L  &  P.  R.  Ck>.,  and  note,  sa^ra;  Tiemey  «.  Burlington,  C.  B.  &  N.  B. 
Co.,  and  note,  supra,  and  Louisville. 


BoiacK,  Adm'r,  etc., 

V. 

OmoAGo,  R.  I.  AND  p.  R.  Ck). 

(Advance  Case,  Iowa,    Deeember  6,  1888.) 

Contributory  neglieence  of  the  party  injured  will  not  prevent  recovery,  if 
such  negligence  l^  known  to  the  party  causing  the  injury,  and  could  be 
avoided  by  the  use  of  reasonable  care. 

It  is  negligence  for  those  in  charge  of  a  train  to  back  it  against  other  cars, 
except  on  the  signals  of  the  brakeman  attempting  to  couple  them,  it  being 
usual  to  move  the  train  in  such  cases  only  on  signal  from  the  brakeman. 

Appeal  from  Madison  Circuit  Court. 

Action  to  recover  for  personal  iniuriee,  sustained  by  plaintiffs 
intestate,  while  in  the  service  of  de^ndant  as  a  brakeman,  which 
resulted  in  his  death.  The  cause  was  tried  to  a  jjury,  and  u{>on  the 
close  of  plaintiffs  evidence  the  circuit  court  directed  the  jury  to 
return  a  verdict  for  defendant,  whereon  a  judgment  was  entered. 
Plaintiff  appeals. 

A.  B.  Smalley  and  Bryan  &  Bryan  for  appellant 

Wright,  Cummins  &  Wright  for  appellee. 

Beck,  J. — The  plaintiffs  intestate  was  in  the  employment  of 
defendant  as  a  brakeman  upon  its  railroad.  In  coupling  a  dining 
car  to  the  "  caboose"  of  a  freight  train,  to  be  drawn  from  Atlantic 
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to  Council  Bluffs,  he  received  injuries  that  caused  his  death.  The 
'*  caboose"  had  a  "  bumper"  of  ordinary  construction,  and  the  din^ 
ing  car  was  provided  with  a  Miller's  coupler.  The  deceased  went 
between  the  cars,  where  he  made  the  attempt  to  couple  them,  but 
the  "bumper,"  upon  striking  Miller's  coupler,  slipped  aside  and 
ran  under  the  platform  of  the  dining  car,  crushing  deceased,  and 
killing  him  almost  instantly.  It  is  alleged  that  defendant's  em- 
ployees were  negligent  upon  various  grounds ;  one  only  need  be 
mentioned,  namely,  in  signaling  the  person  in  charge  of  the  engine 
to  move  backward  in  order  to  make  the  coupling,  while  deceased 
was  between  the  cars  preparing  therefor,  without  a  signal  from 
him. 

The  evidence  shows  that  prior  to  the  attempt  to  couple  the 
cars  the  train  was  backed  ana  stopped  so  that  the  "  caboose"  was 
within  six  feet  of  the  dining  car  wnen  deceased  went  between  the 
care  to  make  the  coupling,  which  was  delayed  by  reason  of  diffi- 
culty in  removing  a  coupling-pin,  and  the  necessity  of  procuring 
another.  The  evidence  tended  to  prove  that  in  making  a  coupling 
of  cars  of  the  construction  of  those  in  question,  the  person  charged 
with  the  duty  usually  stands  between  the  cars,  and  the  cars  are 
moved,  only  upon  his  signals,  and  that  the  deceased  did  not  signal 
or  in  any  manner  direct  the  train  to  be  backed  when  he  received 
tlie  fatal  injury.  The  circuit  court  directed  the  jury  to  find  a  ver- 
dict for  defendant  upon  the  grounds  that  the  evidence  failed  to 
show  that  defendant  was  negligent,  and  did  show  that  the  de- 
ceased contributed  to  his  injury  oy  his  own  negligence.  We  think 
in  the  ruling  there  is  manifest  error. 

The  evidence  tended  to  show  negligence  of  defendant's  em- 
ployees in  moving  the  train  without  the  direction  of  deceased.  Un- 
der the  proof  it  should  not  have  been  "backed"  until  deceased 
should  have  so  directed.  He  was  authorized  to  believe  that  the 
train  would  not  be  moved  until  he  was  ready,  and  should  so  signal. 
But  it  is  urged  that  deceased  contributed  to  the  injury  by  his  neg- 
ligence in  going  between  the  cars,  being  warned  of  the  danger  by 
a  fellow-employee.  If  this  position  be  found  to  be  supported  by 
the  evidence,  it  is  answered  by  the  consideration  that  the  evidence 
tended  to  show  plaintiff's  employees,  who  directed  the  train  to  be 
moved,  had  knowledge  of  the  alleged  negligence  of  deceased  in 
going  between  cars.  Under  a  familiar  rnle  recognized  by  tliis 
conrt,  contributory  negligence  of  the  person  injured  will  not  ex- 
cuse the  other  negligent  party,  if  the  contributory  negligence  be 
known  to  him,  and  he  could  have  avoided  it  by  the  exercise  of  rea- 
sonable care.  There  being  evidence  upon  the  questions  of  the 
negligence  of  the  parties,  and  the  knowledge  of  the  co-employees  of 
the  deceased  of  his  negligence,  if  he  was  guilty  of  any,  these  ques- 
tions, under  repeated  ruling  of  this  court,  should  have  been  sub- 
mitted to  the  jury. 

15  A.  &  £.  R  Cas.— 10 
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On  account  of  the  error  in  withdrawing  the  case  from  the  jury, 
the  judgment  of  the  circuit  court  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

As  to  injuries  received  while  coupling  cars,  see  Hathaway  «.  Michigan  Cen- 
tral R.  R.  Co.,  12  Am.  &  Eng.  R.  R  Cas.  249,  and  note. 

See  also  Missouri  Pac.  Ry.  Co.  v.  Lyde,  11  Am.  &  Eng.  R  R.  Cas.  188 ; 
Fay  «.  Minneapolis  &  St.  L.  R  Co.,  11  Am.  &  Eng.  R.  R  Cas.  193;  Watscni 
V.  H.  &  T.  C.  R  Co.,  11  Am.  &  Eng.  R  R  Cas.  218;  Lake  Erie  &  W.  R  R. 
Co.  V,  Everett,  11  Am.  &  Eng.  R.  R  Cas.  221;  Baird  v.  Chicago,  R  I.  & 
P.  R  Co.,  12  Am.  &  Eng.  R  R.  Cas.  75;  Skellinger  v,  Chicago  &  N.  W.  R. 
Co.,  12  Am.  &  Eng.  R.  R.  Cas.  206 ;  Whitman  v.  Wisconsin  &  M.  R  Co.,  12 
Am.  &  Eng.  R  R  Cas.  214;  Northern  Central  R  R.  Co.  v.  Husson,  12  Am. 
&  Eng.  R.  R.  Cas.  241;  Brown  v.  Atchison,  T.  &  S.  F.  R  Co.,  supra;  Bur- 
lington, etc.,  R  R.  Co.  V.  Coates,  supra;  IHemey  v,  Burlington,  C.  R  &  N. 
R.  Co.,  infra;  Louisville  &  Nashville  R.  Co.  «.  McCoy,  infra;  Houston  &  T. 
C.  R  Co.  «.  Pinto,  infra. 


TiSBNET 

V. 
BUBLINOTON,   C.   R.  AND  N.   Rt.   Co. 

(Advance  Oas&y  Minnetota.    November  21,  1888.) 

Tm  an  action  brought  by  a  brakeman  against  a  railroad  company  to  recover 
damages  for  injuries  sustained  by  him  while  coupling  cars,  the  complaint 
averred  that  the  accident  was  caused  by  reason  of  the  draw-bars  being 
**  loose,  defective  and  insufficient.*'  The  court  on  motion  of  defendant  re- 
fused to  strike  out  the  words  *'  defective  and  insufficient**  as  irrelevant  and 
redundant  and  refused  to  make  an  order  that  as  to  said  words  the  complaint 
be  made  more  definite  and  certain.  Meldj  that  the  action  of  the  court  was 
proper. 

Appeal  from  Freeborn  County. 
J.  D.  Springer  for  appellant. 
Lovely  and  Morgan  for  respondent. 

Berbt,  J. — This  is  an  action  in  which  plaiiitiff  seeks  to  recover 
for  injuries  received  by  him  while  coupling  two  cars  together  as 
defendant's  employee.  As  negligence  on  defendant's  part  he 
alleges  that  "  the  draw-bars"  oi  ^*  the  coupling  appliances  of  the 
two  cars  were  not  properly  fastened,  and  were  loose,  defective,  and 
insufficient,  and  on  account  thereof  would  not  and  did  not  remain 
in  their  proper  places  when  said  cars  were  driven  together,  as  was 
usnal  and  necessary  in  making  said  coupling,"  and.  in  consequence 
thereof  he  was  injured.  The  defendant  moved  to  strike  out  the 
words  "  defective  and  insufficient"  as  irrelevant  and  redundant,  or 
that  as  to  them  the  complaint  be  made  more  definite  and  certain. 
From  a  denial  of  the  motion  defendant  appeals. 
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Irrespective  of  the  discretionary  nature  of  the  action  of  a  district 
court  upon  motions  to  strike  out  or  make  more  definite,  we  have 
no  doubt  whatever  that  the  denial  was  entirely  right.  As  respects 
the  words  objected  to,  the  plain  meaning  of  the  complaint  is  that 
the  draw-bars  of  the  two  cars  which  plaintiff  was  coupling  were 
defective  and  insufficient  in  such  a  way  that  they  would  not  and 
did  not  remain  in  their  proper  places  when  the  cars  were  driven 
together,  as  usual  and  necessary  m  such  cases,  etc.  Notwithstand- 
ing the  affidavit  made  by  one  of  defendant's  attorneys  to  the  con- 
trary, this  appears  to  us  to  describe  (by  reference  to  their  eflEect^ 
the  defectiveness  and  insufficiency  complained  of  with  a  practical 
definiteness  which  it  would  not  be  easy  to  surpass.  It  distinctlv 
apprises  defendant  of  what  it  must  be  preparea  to  meet,  and  with 
all  reasonable  particularity.  The  order  appealed  from  is  accord- 
inKly  affirmed:^  ^  ^^ 

We  observe  that  of  late  appeals  of  this  kind,  often  utterly  with- 
out merit  and  purely  dilatory,  are  becoming  so  frequent  as  to  occa- 
sion regret  that  the  statute  allows  them.  This  is  really  an  abuse 
of  the  right  of  appeal  to  this  court,  and  while  it  may  not  be  in  our 
power  to  enforce  a  remedy,  it  is  to  be  hoped  that  it  will  not  be 
continued. 

As  to  InjarieB  received  while  coupling  oan  see  Hathaway  v,  Michigan 
Central  R  R.  Co.,  12  Am.  &  Eng.  R  R.  Cas.  349,  and  note.  See  also  Mis- 
souri Pac.  Ry.  Co.  «.  Lyde,  11  Am.  &  Eng.  R.  R.  Cas.  188;  Fay  v,  Minne- 
apolis &  St.  L.  R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas.  198;  Watson  v.  H.  &  T.  C. 
R.  R.  Co.,  11  Am.  &  Eng.  R.  R.  Cas.  213;  Lake  Erie  &  W.  R.  R.  Co.  v,  Ever- 
ett, 11  Am.  &  Eng.  R.  R.  Cas.  221 ;  Baird  v.  Chicago,  R.  I.  &  P.  R.  Co.,  12 
Am.  &  Eng.  R.  R.  Cas.  75 ;  Skellenger  «.  Chicago  &  N.  W.  R.  Co.,  12  Am. 
&  Eng.  R.  R.  Cas.  206;  Whitman  v.  Wisconsin  &  M.  R.  Co.,  12  Am.  &  Eng. 
R  R  Cas.  214;  Northern  Central  R  R.  Co.  «.  Husson,  12  Am.  &  Eng.  R  R 
Cas.  241;  Brown  e.  Atchison,  T.  &  S.  F.  R.  Co.,  supra;  Burlington,  etc.,  R 
R  Co.  V.  Coates,  supra;  Romick,  Adm'r  v,  Chicago,  R  L  &P.  R  Co.,  supra; 
Louisville  &  Nashville  R  Co.  «•  McCoy,  infra;  Houston  &  T.  C.  R.  Co. «. 
Pinto,  infra. 


MoLbod,  Beceiver, 

v. 
GnvTHEB^B  Adm'b. 

(80  Emtueby  Baport9^  890.) 


Hie  ooort  adheres  to  the  doctrine  that  all  declarations  made  at  the  same 
time  the  main  fact  under  consideration  takes  place,  and  which  are  so  con- 
nected with  it  as  to  illustrate  its  character,  are  admissible  as  original  evi* 
dence^  being  a  part  of  the  res  gests  or  a  part  of  the  tbinff  done. 

The  declarations  of  Fish,  the  engineer,  were  made  at  the  time  of  the  col* 
lision  or  a  few  moments  afterwards,  when  there  was  no  time  to  contrive  or 
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deyifle  a  falsehood,  and  during  the  search  for  the  yictims  of  the  accident. 
They  are  a  part  of  the  res  geste^  and  competent  as  original  evidence  in  the 


The  General  Statutes,  chapter  67,  section  8,  gives  a  cause  of  action  to 
the  widow  of  decedent  for  the  wilful  neglect  of  the  company,  or  its 
aeents  and  employees,  which  resulted  in  his  death,  although  he  was  an  em- 
ployee of  the  company. 

It  is  not  material  whether  declarations  constituting  a  part  of  the  res  gests 
were  uttered  by  one  or  the  other  of  appellant's  employees. 

Even  though  Fish  and  decedent  a^r^  in  misconstruing  the  dispatch 
which  seems  to  have  caused  the  collision,  yet,  if  the  language  and  figures 
contained  in  it  were  such  as  to  mislead,  appelleie  had  a  cause  of  action. 

The  evidence  was  sufficient  to  maintain  the  action. 

Appeal  from  the  Jefferson  Circuit  Court. 

W.  P.  D.  Bush  and  A.  Bamett  for  appellant. 

The  declaration  of  Fish,  ^^I  had  until  10.10  A.M.y  to  make 
Beards/'  is  not  admissible  or  competent  as  a  part  of  the  res 
gestse. 

It  was  not  made  at  the  time  the  collision  took  place. 

The  statement  was  not  made  at  the  same  time  the  instructions 
were  given. 

The  statement  was  made  by  Fish  as  the  agent  or  servant  of  the 
receiver. 

As  between  Fish  and  Ginther  and  appellant,  Fish  was  the 
agent  of  Ginther,  and*  not  the  agent  of  tne  defendant,  the  re- 
ceiver. 

As  to  this  matter  they  were  equals,  and  bound  for  proper  skill 
in  understanding  orders  given  in  the  usual  way.  17  N.  i.  131 ; 
1  Greenleaf  on  Evidence,  sec.  13 ;  4  Wend.  396 ;  2  Hill,  445 ; 
Story  on  Agency,  sees.  135-6;  10  Ves.  128;  4  Kerr,  271;  9 
Gray,  243  ;/57  Pa.  339 ;  20  Wall.  528  ;  26  Grattan,  350 ;  36  Am. 
R.  825  ;  15  W.  Va.  628. 

The  statements  or  declarations  of  one  co-equal  fellow-servant  of 
a  railroad  company  are  not  competent  as  original  evidence  on  be- 
half his  co-equal  fellow-servant  in  the  same  service  on  the  same 
train.  L.  &  N.  R.  R.  Co.  v.  Collins,  2  Duv.  114;  Ibid,  v,  Cavans, 
9  Bush,  559 ;  Thompson  on  Negligence,  sees.  26,  27,  38 ;  Shear- 
man &  Redfield  on  Neg.,  sees.  86,  100,  105,  108,  1Q9,  110 ;  Story 
on  Agency,  sees.  183,  210,  217. 

The  evidence  did  not  sustain  the  verdict.  10  Bush,  667;  2 
Duv.  577 ;  9  Bush,  522. 

W.  Lindsay,  I.  H.  Trabue,  and  S.  F.  J.  Trabue  for  appellee. 

The  exclamation  of  Fish  was  certainly  made  within  ten  seconds 
after  the  collision.     Both  were  substantially  simultaneous. 

The  declarations  of  a  person  at  or  immediately  following  an  act 
in  which  he  participates  are;  admissible  as  substantive  evidence,  and 
are  in  the  nature  or  verbal  facts.  3  A.  K.  Mar.  395 ;  2  J.  J.  Mar. 
384 ;  Billings  v.  Sherley,  8  Bush,  154 ;  Mockabee  v.  Common- 
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wealth,  78  Ky.  380 ;  3  Cush.  (Maas.)  181 ;  8  Wall.  397 ;  55  Peen. 
402 ;  Greenleaf,  sec.  169:  11  Bush,  105 ;  13  Barb.  246 ;  5  T.  E. 
512 ;  8  Watts,  355 ;  1  Key's  N.  T.  390 ;  4  CaldweU,  161 ;  18 
Gratt  943  ;  32  lb.  672. 

Hasgib,  C.  J. — The  petition  for  rehearing  demonstrates  that 
some  of  the  principles  of  law  laid  down  in  the  opinion  were 
erroneously  and  unnecessarily  applied  to  the  facts  of  this  case. 

For  the  purpose  of  eliminating  the  dictum  of  the  former  opin- 
ion, which  is  withdrawn,  and  of  answering  new  views  presented 
by  the  well  prepared  petition  for  rehearing,  it  becomes  necessary 
to  restate  the  facts  ana  law  of  this  case,  whicdi  we  will  do  by  usin^ 
the  language  of  the  former  opinion,  so  far  as  adhered  to,  and 
making  sucn  observations  as  the  position  now  taken  by  counsel 
may  require. 

This  was  an  action  to  recover  damages  for  the  wilful  neglect  of 
the  appellant's  servants  in  sending  dispatches  to  two  conductors  of 
trains  which  were  to  run  on  the  same  day,  over  the  same  part  of 
its  road. 

The  appellant  denied  any  fault  on  the  part  of  its  servants  in 
sending  or  wording  the  dispatches,  and  pleaded  contributory  neg- 
ligence of  the  appellee's  husband. 

The  jury,  under  proper  instructions,  found  a  verdict  for  the 
sum  of  $7500  in  favor  of  the  appellee,  and  the  appellant  took 
an  appeal,  on  which  we  are  asked  to  reverse  th*e  judgment  ren- 
dered in  accordance  with  the  verdict. 

The  dispatches  were  alike,  and  read  this  way : 

"No.  103, 1.  E.  R,  K  T.,  4. 13 : 

"  Fish  extra  east ;  can  have  until  ten,  10,  o'clock  a.m.  to  make 
Beards  for  Number  2  and  Number  4." 

Fish,  construing  the  dispatch  to  mean  that  he  had  until  ten  min- 
utes after  ten  o'clock  to  reach  Beards'  Station,  started  east  on  an 
engine,  with  no  train  attached^  and  when  in  about  one  mile  of  that 
place,  at  seven  minutes  after  ten  o'clock,  met  and  collided  with 
train  Number  2,  going  west,  each  running  at  the  forbidden  rate  of 
near  forty  miles  an  hour,  and  the  appellee's  husband,  John  Gin- 
ther,  and  two  other  persons  were  killed. 

Fish  was  conductor  and  Ginther  engineer  on  the  engine  going 
east. 

The  appellee  introduced  as  a  witness  Waters,  the  engineer  on 
the  west  oound  train  at  the  time  of  the  collision,  who  testified,  as 
shown  by  the  following  questions  and  answers  taken  from  the  ste- 
nographer's report  of  the  evidence : 

Questioned  oy  plaintiff's  counsel : 

"  Q.  Who  was  the  conductor  on  the  train  Ginther  was  on  { 

"4.  Mr.  Fish. 

"  Q.  Did  you  see  him  ? 
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"-4.  Yes,  Bir, 

"  Q.  How  loDff  after  the  collision  ? 

^^A.  He  was  the  first  man  I  met. 

"  Q.  How  soon  was  that  ? 

^^  A.  Well,  when  I  gathered  myself  together  I  was  on  the  ri^ht 
hand  side  coming  this  way,  and  I  saw  the  en^nes  were  pushing 
out  to  the  left,  and  I  went  out  behind  the  tram  to  look  for  my 
fireman,  when  Mr.  Fish  he  said — 

^^  Counsel  for  the  defendant  objects  to  the  witness  stating  what 
Mr.  Fish  said.  Objection  overruled,  to  which  ruling  of  the  court 
the  defendant  excepts. 

^^  What  did  vou  say  to  Fish  and  what  did  Fish  say  to  you  con- 
cerning the  collision  f 

^^  A.  Well  he  was  the  first  man  I  met.  He  came  up  to  me  and 
commenced  pulling  out  his  watch,  aud  says,  ^  What  time  have  you 
got?'  I  says,' ^ I  have  no  time  to  compare  time  now  ;  there  is  my 
conductor.'  He  says^  I  had  until  10.10  to  make  Beards.'  I  says, 
^  Ko,  you  had  not.'  He  went  on  to  my  conductor,  and  that  is  all 
that  passed  between  us  at  that  time." 

The  appellant  insists  that  the  statement  of  Fish  that  '^  1  had 
until  10.10  to  make  Beards"  was  incompetent,  because  not  a  part 
of  the  res  gestsd. 

What  constitutes  res  gestse  is  often  difficult  to  determine,  as  the 
relationship  of  facts,  when  the  thing  done  is  composed  of  different 
agencies  and  actions,  separated  more  or  less  in  the  point  of  time  and 
manner  of  performance,  is  not  always  palpable,  and  though  neces- 
sary, may  frequently  be  obscured  by  tne  multiplicity  of  particles 
which  go  to  make  up  the  main  fact  under  consideration.  1st 
Greenleaf,  section  108.  Hence  the  particular  facts  of  each  case 
must  determine  the  relevancy  of  declarations  sought  to  be  proven 
as  part  of  the  act  or  facts  constituting  and  legally  belonging  to 
the  cause  of  action. 

We  have  been  cited,  and  still  adhere  to,  the  rule  on  the  subject 
laid  down  in  the  case  of  Dills  v.  May,  in  which  it  is  said :  "  The 
general  rule  is  that  all  declarations  made  at  the  same  time  die 
main  fact  under  consideration  takes  place,  and  which  are  so  con- 
nected with  it  as  to  illustrate  its  character,  are  admissible  as  origi- 
nal evidence,  being  what  is  termed  a  part  of  the  res  gestse ;  m 
other  words,  a  part  of  the  thing  done." 

Two  thin^  unite  to  constitute  a  cause  of  action  in  this  case. 
First,  the  injury  to  appellee's  husband ;  second,  the  acts  which  be- 
gan with  the  sending  of  the  several  dispatches  resulted  in  their 
misconstruction,  and  ended  with  the  accident  and  its  attendant 
circumstances. 

Anything  that  was  said  during  the  time  these  facts  took  place, 
which  was  so  connected  with  them  as  to  illustrate  their  true  char- 
acter, belongs  to  the  res  gestse,  and  may  be  proven  as  original  evi- 
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dence.  In  the  case  of  Hanover  R.  R.  Co.  v.  Coyle,  65  Penn.  St. 
402,  where  a  peddler's  wagon  was  struck  and  the  peddler  injured, 
by  the  negligence  of  the  engineer,  the  latter's  declaration,  made 
alter  the  infliction  of  the  injury,  was  admitted  as  a  part  of  the 
transaction  itself,  the  court  saying : 

"We  cannot  say  that  the  declaration  of  the  engineer  was  no 
part  of  the  res  gestse.  It  was  made  at  the  time — ^m  view  of  the 
goods  strewn  along  the  road  by  the  breaking  np  of  the  boxes — and 
seems  to  have  grown  directly  out  of  and  immediately  after  the 
happening  of  the  fact." 

This  case  is  in  point  and  is  supported  by  high  authority. 

Lord  Chief  Justice  Holt,  in  an  action  lor  assault  and  battery  of 
the  wife,  in  the  case  of  Thompson  and  Wife  v.  Trevanion,  Skinner, 
402,  permitted  "  what  the  wife  said  immediately  upon  the  hurt  re- 
ceived, and  before  that  she  had  time  to  contrive  or  devise  any- 
thing for  her  own  advantage,  to  be  given  in  evidence."  Also  see 
Aveson  v,  Kincaid,  6th  East ;  King  v.  Foster,  6th  Carrington  and 
Payne ;  Commonwealth  v.  Pike,  3  Cushing ;  Rawson  v.  Haigh,  2 
Bingham ;  Beaver  v.  Taylor,  1st  Wallace  ;  Insurance  Company  v. 
Modey,  8th  Wallace. 

Mr.  Starkic  says:  ^^If  the  declaration  has  no  tendency  to  iUu^ 
trate  the  question,  except  as  a  mere  abstract  statement  detacliea 
from  any  particular  fact  in  dispute,  and  depending  for  its  effect 
entirely  on  the  credit  of  the  person  making  the  declaration,  it  is 
not  admissible.  But  if  any  importance  can  be  attached  to  it  as  a 
circu^istance  deriving  a  degree  of  credit  from  its  connection  with 
the  circumstances  oi  the  case,  independently  of  any  credit  to  be 
attached  to  the  speaker  or  writer,  then  the  declaration  is  admis- 
sible." 

It  was  important  to  show  what  Fish  and  Ginther  thought  of 
the  meaning  of  the  dispatch  while  they  were  acting  under' it,  as 
the  negligence  in  this  case  consists  of  the  wording  of  the  dispatch 
so  as  to  mislead  them,  they  being  bound,  by  the  rules  of  the  com- 
pany, to  understand  it  alike  before  acting  under  it. 

The  declarations  of  Fish  were  made  within  a  few  seconds  after 
the  casuality,  in  view  of  the  wrecked  train,  and  amidst  the  search 
for  persons  whose  fate  was  then  unknown,  and  while  Ginther,  who 
lived  but  thirty  minutes,  was  dying  from  the  injuries  he  had  re- 
ceived. 

He  had  no  time  to  contrive  or  devise  a  falsehood  by  which  to 
exonerate  himself  from  blame,  and  his  declaration  was  so  con- 
nected with  the  circumstances  then  surrounding  him,  and  which 
form  a  part  of  this  case,  as  to  give  it  importance  in  determining 
the  fact  that  he  and  his  engineer  had  run  the  engine  in  the  honest 
belief  that  they  had  until  ten  minutes  after  ten  o'clock  to  reach 
Beard's  Station. 

The  declaration  related  alone  to  the  declarant's  state  of  mind 
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wlien  he  received  the  dispatch,  and  the  continaanoe  of  that  slate 
of  mind  while  he  was  actiug  under  it,  and  it  was  made  before  the 
expiration  of  the  fatal  ten  minutes  in  question,  and  prior  to  any 
knowledge  on  his  part  that  he,  and  not  the  agents  on  the  west- 
bound train,  had  misconstrued  the  dispatch,  the  first  information 
of  that  kind  being  communicated  by  Waterf  response,  "  No,  you 
had  not,"  to  his  declaration.  Therefore,  if  we  ignore  the  credit  to 
which  Fish  may  have  been  entitled  as  a  truthful  man,  his  declara- 
tion, made  under  the  circumstances,  impresses  the  mind  with  con- 
fidence in  its  truth,  and  is  entitled  to  be  given  its  weight  as  any 
other  fact  going  to  make  up  the  whole  transaction. 

The  fact  that  Fish  and  Giuther  acted  under  the  dispatch  as 
giving  them  ten  minutes  after  ten  o'clock  to  reach  Beard's,  shows 
that  they  put  that  construction  on  it,  and  increases  confidence  in 
Fish's  declaration,  which  was  a  part  of  the  res  gestae,  and  there- 
fore admissible  evidence. 

It  is  contended  that  Fish  and  Ginther  were  co-equal  fellow-ser- 
vants, and  for  tliuc  reason  their  declarations  were  inadmissible  for 
each  other,  and  tue  company  not  bound  for  the  negligence  of  one 
that  resulted  in  injury  to  the  other. 

This  position  is  not  correct,  because  section  3  of  chapter  57, 
General  Statutes,  as  shown  by  the  petition  for  rehearing,  gives  a 
cause  of  action  to  the  widow  of  Ginther  for  the  willful  neglect  of 
the  company,  or  its  agents  and  emplovees,  which  resulted  in  his 
death,  although  he  was  an  employee  of  the  company. 

And  we  do  not  see  that  it  makes  any  difference  whether  declar- 
ations constituting  a  part  of  the  res  gestae  were  uttered  by  one  or 
the  other  of  these  employees,  as,  when  made  as  a  part  of  the  thing 
done,  thejr  cease  to  be  mere  heresay,  and  are  invested  with  the 
characteristics  of  a  fact,  hence  become  an  appreciable  element  of  the 
maiA  fact  under  considemtion.  The  appellee  had  the  right  to 
recover  for  the  death  of  her  husband,  even  if  Fish  and  Ginther 
did  agree  in  the  wrong  construction  of  the  dispatch  if  the  lang- 
uage and  figures  of  the  dispatch  were  such  as  to  mislead  them, 
notwithstanding  they  used  ordinary  care  in  deciphering  and  read- 
ing it,  and  to  amount,  in  connection  with  all  the  facts  of  the  case, 
to  willful  neglect  on  the  part  of  the  company  and  its  agents. 

It  is  now  urged  that  the  evidence  was  insufficient  to  authorize 
the  verdict,  and  that  the  court  below  ought  to  have  instructed  the 
jury  to  find  as  in  case  of  non-suit. 

It  is  admitted  that  the  jury  were  properly  instructed  ;  therefore, 
unless  their  verdict  is  palpably  against  the  weight  of  the  evidence, 
this  court  cannot  disturb  it. 

It  must  be  concluded  from  the  evidence  that  Fish  and  Ginther 
misconstrued  the  dispatch,  and  the  train  dispatcher  intended  to 
inform  each  conductor  that  the  trains  had  only  until  ten  o'clock  to 
make  Beard's,  and  the  question  of  willful  negligence  turns  upon 
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the  manner  of  wording  the  dispatch,  the  mles  regulating  the  mode 
of  dispatching,  and  the  excessive  rate  of  speed  at  which  the  trains 
were  being  run. 

It  is  proven  that,  under  the  rules  of  the  company,  time  may  be 
repeated  in  a  dispatch  as  a  precaution  against  misapprehension, 
and  that  figures  may  be  used  in  the  repetition. 

Whether  Fisk  and  Ginther  were  scnooled  in  the  rules  so  as  to 
enable  them  to  avoid  such  a  mistake  as  they  so  unfortunately  fell 
into,  does  not  appear.  The  rules  chauge  the  ordinary  meaning  of 
the  language  and  figures  which  were  used  in  the  dispatch,  and 
substitute  for  them  an  artificial  signification  likely  to  be  product- 
ive of  misunderstanding  amongst  the  employees.  The  adoption 
of  such  rules  showed  a  want  of*  care  by  the  company  for  the  lives 
of  those  in  its  employment  who  were  required  to  act  under  them. 

The  rules  do  not  authorize  the  word  "  ten  "  to  be  followed  by 
the  figures  "10"  without  brackets,  as  was  done  by  the  train  dis- 
patcher, and  which  was  certainly  the  immediate  cause  of  the  dis- 
aster. 

Had  brackets  been  used,  or  the  words  spelled  in  full,  and  no 
figures  used,  a  misconstruction  could  hardly  have  been  made ;  and 
it  was  proven  that  the  trains  were  run  at  a  greater  rate  of  speed 
than  authorized  by  the  rules  of  the  company.  Whether  this  in 
fact  contributed  to  the  disaster,  it  at  least  showed  a  want  of  care 
by  the  conductors  in  charge  of  the  trains,  amounting  to  gross  neg- 
ligence, and  goes  to  make  up  the  dereliction  of  duty  charged  upon 
the  company.  When  it  is  considered  that  the  train  dispatcher, 
although  he  intended  otherwise,  so  wrote  the  despatch  as  to  mis- 
lead Fish  and  Ginther,  it  cannot  be  soundly  argued  that  his  act  did 
not  amount  to  willful  neglect,  because  he  did  not  intend  to  mis- 
lead tibem,  for  he  willfully  worded  the  dispatcli ;  he  knowingly 
used  language  and  figures  without  any  brackets,  calculated  to 
result  in  misleading,  and  his  act  did  mislead  Fish  and  Ginther, 
and  we  are  therefore  of  the  opinion  that  his  intentional  omission 
of  such  pi'ecautionary  signs  or  words  in  the  dispatch  as  any  person 
of  ordinary  prudence  would  have  used,  whether  contrary  to  or  in 
pursuance  of  the  rules,  amounted  to  willful  neglect,  for  which  the 
company  is  responsible,  unless  the  deceased,  knowing  the  rules  and 
understanding  the  dispatch,  willfully  undertook  the  journey. 

The  evidence  fails  to  show  that  he  was  guilty  of  such  suicidal 
recklessness,  or  that  the  proximate  cause  of  his  death  consisted  in 
anytliing  else  than  the  negli^ntlv  worded  dispatch. 

Wherefore  the  judgment  is  amrmed. 

See  the  original  opinion  in  this  case,  8  Am.  &  Eng.  R  R  Cas.  162,  and 
note  where  the  authorities  upon  the  points  touched  on  are  collected. 

Declarations^ — As  to  the  admissibility  of  declarations  as  part  of  the  res 
gestiB,  see  McDermott  v.  Hannibal,  etc.,  R  R  Co.,  2  Am.  &  Eng.  R.  R  Cas. 
85;  Pittsburgh,  C.  &  St.  L,  R  Co.  v.  Wright,  5  Am.  &  Eng.  R  R.  Cas.  628; 
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Pennsylvania  Co.  d,  Rudel,  6  Am.  &  En?.  R.  R.  Cas.  80;  Adams  «.  Hannibal 
&  St.  Joe  R  R.  Co.,  7  Am.  &  Eng.  R.  R.  Gas.  414;  Meyer  e.  Virginia,  etc, 
R.  R.  Co.,  9  Am.  &  Eng.  R  R  Caa.  175;  Moore  v,  Chicago,  etc.,  R.  R  Co., 
9  Am.  &  Eng.  R  R.  Caa.  401 ;  Cure  «.  Chicago,  R.  L  &  P.  R  Co.,  11  Am.  & 
Eng.  R  R  Caa.  85;  Dietrich  v.  B.  &  H.  8.  R  Co.,  11  Am.  &  Eng.  R.  R  Cas. 
115;  LouisYille,  etc.,  R  R  Co.  v,  Henly,  12  Am.  &  Eng.  R  R  Caa.  801. 

Telegrams. — As  to  injury  to  servants  by  reason  of  error  in  telegraphing 
or  the  like  see  Slater  v.  Jewett,  5  Am.  &  Eng.  R  R.  Cas.  515;  Chicago,  etc., 
R  R.  Co.  9,  Doyle,  8  Am.  &  Eng.  R.  R  Cas.  171;  Robertson  v.  T.  H.,  C.  & 
Ind.  R  R  Co.,  8  Am.  &  Eng.  R  R  Cas.  175 ;  Wabash  R  Co.  «.  McDaniels, 
11  Am.  &  Enff.  R  R  Cas.  158;  Shehan  t>.  New  York  Central  &  H.  R  R 
Co.,  12  Am.  &  Eng.  R  R  Cas.  235;  Dawson  e.  Eastern  R  Co.,  58  N.  H. 
129;  C,  B.  &  <).  R  R  Co.  «.  McLellan,  84  IlL  109. 


Blessiho 
St.  Louis,  Kansas  City  and  Kobthebn  By.  Co. 

(77  Missouri  BaporU^  410.) 

In  an  action  asainst  a  railroad  company  to  recover  for  the  death  of  a  loco- 
motive engineer  killed  while  on  duty,  through  the  negligence  of  the  train  dis- 
patcher, the  plaintiff  failed  to  show  that  the  train  dispatcher  and  the  engi- 
neer were  not  fellow-rservants.  Hdd^  that  for  this  omission  the  plaintiff  was 
properly  non-suited. 

EsROB  to  St.  Louis  Court  of  Appeals. 

A.  R,  Taylor  for  plaintiflE  in  error. 

Wells  H.  Blodgett  and  Prosser  Bay  for  defendant  in  error. 

Henby,  J. — This  is  an  action  by  which  plairitifE  seeks  to  recover 
the  statutory  penalty  of  $5000  for  the  death  of  her  husband, 
Charles  W.  felessing,  which  occurred  under  the  following  circum- 
stances : 

Blessing  was  an  engineer  in  the  employment  of  defendant,  and, 
on  the  morning  of  the  28tli  of  November,  1877,  left  Moberly  in 
charge  of  his  engine  with  a  train  of  which  one  Anstin  was  conduc- 
tor. West  of  Moberly,  at  cotil  mine  No.  2,  they  passed  a  work 
train  under  the  charge  of  one  Johnson.  At  mine  No.  2  there 
were  side-tracks,  but  there  was  no  telegraphic  communication  be- 
tween mine  No.  2  and  Kansas  City,  tne  western  terminus  of  de- 
fendant's road,  or  Moberly,  or  any  other  station  on  the  road,  which 
fact  waS'  known  to  Blessing.  Austin's  train  went  to  Brunswick, 
forty  miles  west  of  Moberly,  and  at  three  o'clock  that  same  after- 
noon, Austin  and  Blessing  started  back  to  Moberly  on  another 
train,  an  extra.  Before  reaching  Huntsville,  a  station  six  miles 
west  of  Moberly,  and  two  miles  west  of  mine  No.  2,  they  received 
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an  order  from  the  train  dispatcher  at  KanBas  City  to  run  to  Mo- 
berly,  avoiding  regular  trains,  and  to  look  out  for  Johnson  between 
mine  No.  2  and  Huntsville.  They  arrived  at  Huntsville,  and 
after  whistling  as  many  as  twenty  times  to  notify  Johnson,  they 
pulled  out  for  Moberly,  and  when  going  around  a  curve,  between 
Huntsville  and  mine  No.  2,  without  sending  flagmen  ahead,  or 
taking  any  other  precaution  to  avoid  a  collision  with  Johnson's 
train,  except  to  run  their  train  at  a  slow  rate  of  speed,  six  miles  an 
hour,  the  trains  collided  with  each  other  about  5:40  o'clock,  p.m., 
and  Blessing  was  killed. 

Johnson  testified  that  he  had  no  orders  in  regard  to  this  extra 
train,  and  that  he  should  have  been  notified  of  it ;  that  his  waiting 
orders  were  between  Huntsville  and  mine  No.  2,  avoiding  i*egular 
trains,  flagging  against  two  extras  going  west ;  that  he  was  running 
at  a  speed  of  twenty  miles  an  hour,  wnen  he  was  apprised  of  the 
approach  of  Austin  and  Blessing's  train  by  sparks  from  the  smoke 
stack ;  that  he  whistled  for  brakes,  had  the  tender  brake  set,  re- 
versed the  engine  full  stroke,  and  threw  the  throttle  wide  open, 
and  that  his  engine  was  running  at  a  speed  of  ten  miles  an  hour 
when  the  collision  occurred. 

The  court  gave  an  instruction  to  the  effect  that  on  the  evidence 
plaintiff  could  not  recover,  and  that  presents  .the  only  question  for 
consideration. 

Evidently  the  injury  to  plaintiff  was  mainly,  if  not  entirely^  oo< 
casioned  by  the  neglect  oi  the  train  dispatcher  at  Eansas  City 
to  notify  Johnson  of  Austin's  extra  train,  if  such  was  his  duty. 
If  it  was  his  duty,  Austin  and  Blessing  had  a  right  to  act  on  the' 
supposition  that  such  notice  had  been  given,  and  would  not  be 
hela  to  the  same  care  as  if  they  had  known  it  had  not  been  given, 
or  that  no  such  duty  rested  upon  the  train  dispatcher.  If  John- 
son had  known  that  Austin's  train  was  coming  east,  and  had  run 
as  cautiously  as  Blessing  was  running,  six  miles  an  hour,  the  colli- 
sion would  not  have  occurred,  if  he  had  used  the  same  precautions 
to  avoid  it  which  he  did  employ  when  he  discovered  Austin's  train. 
He  could,  and  probably  would  have  discovered  the  approach  of 
that  train  at  the  same  point  as  when  running  twenty  miles  an 
hour,  and  it  is  in  proof,  that  after  he  discovered  Austin's  train, 
he  reduced  the  speed  of  his  train  from  twenty  to  ten  miles  an 
hour. 

Whether  Austin  and  Blessing  were  prudently  running  their 
train,  is  to  be  determined  from  all  the  facts  and  circumstances  of 
the  case,  and  inasmuch  as  we  cannot,  on  the  evidence,  say  they  were 
not  managing  their  train  prudently,  there  would  have  been  error 
in  the  instruction  given,  but  for  another  question  involved.  If 
the  death  of  Blessing  was  occasioned  by  the  neglect  or  carelessness 
of  a  fellow-servant,  tne  defendant  is  not  liable ;  and  in  McQowan  v. 
St.  L.  &  I.  M.  B.  B.  Co.,  61  Mo.  528,  this  court.  Hough,  J.,  de- 
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livering  the  opinion,  said :  ^'  Prima  facie,  all  servants  of  a  common 
master  employed  in  mnning,  operating  and  rendering  service  with 
a  train  of  cars,  are  fellow-servants."  The  train  dispatcher,  it  seems 
from  the  meagre  evidence  on  the  subject,  preserved  by  the  bill  of 
exceptions,  controls  the  movements  of  trains,  and  the  conductor 
has  rar  less  discretion  Uian  he  as  to  when  he  shall  start,  where  he 
shall  stop,  and  how  he  shall  run  his  train.  It  was  observed  in  the 
case  of  McGo wan  v.  Railroad  Co.,  snpra,  that  ^^  if  there  ai'e  facts 
which  show  that  this  relation  (that  of  fellow-servant)  does  not  really 
exist  between  all  of  such  servants,  the  burden  of  showing  such  facts 
is  on  him  who  seeks  to  avail  himself  of  the  absence  or  non-existence 
of  such  relation."  No  such  testimony  was  offered  on  the  trial  of 
this  cause,  and  the  failure  on  the  part  of  the  plaintiff  by  testi- 
mony, to  show  that  Blessing  and  the  train  dispatcher  were  not  fel- 
low-servants warranted  the  instruction  given  by  the  court,  and  for 
that  reason  the  judgment  is  affirmed. 
All  concur. 

Fellow-Servantt. — An  engineer  or  fireman  of  a  railroad  train  is  a  fellow-8er- 
vant  of  a  train  dispatcher.  The  company  is  not  therefore  ordinarily  liable 
for  the  death  or  injury  of  the  former  occasioned  by  the  negligence  of  the 
latter.  Slaters.  Jewett,  6  Am.  &  Eng.  R  R.  Gas.  515;  Chicago,  etc.,R. 
Co.  «.  Doyle,  8  Am.  &  Eng.  R.  R.  Cas.  171;  Robertson  e.  Terre  Haute, 
etc.,  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  175;  Rose  «.  Boston  &  Albany  R 
R  Co.,  68  N.  T.  317;  Hodgkins  v.  Eastern  R  R  Co.,  119  Mass.  419.  But 
a  train  dispatcher  may  be  vested  with  such  powers  as  will  make  him  a 
vice- principal ;  in  which  case,  of  course,  the  company  will  be  liable  for  his 
negligence.  Flike  e.  Boston  &  Albany  R  Co.,  68  N.  Y.  549;  Booth  «.  Bos- 
ton &  Albany  R  R  Co.,  78  N.  T.  88;  McCosker  v.  Long  Island  R  R  Co., 
31  Hun.  500. 


Elmeb 

V. 

Looks. 

(185  ManathfuetU  BeparU,  575.) 


A  brakeman  in  the  employ  of  a  railroad  corporation  may  maintain  an 
action  against  the  corporation  for  personal  injuries  occasioned,  while  in  the 
exercise  of  due  care,  b^r  the  fall  of  a  trestle-work  supporting  a  portion  of  a 
spur  track,  which  was  intended  for  use  for  an  indefinite  perioci  of  time,  if 
the  fall  is  caused  partly  by  the  defectire  construction  of  the  trestle-work, 
and  partly  by  negligence  of  the  fellow-seryants  of  the  plaintiff. 

ToBT  against  the  manager  of  the  Troy  and  Greenfield  Bailroad 
and  Hoosac  Tunnel,  for  personal  injuries  received  by  the  plaintiff, 
a  brakeman,  while  in  the  employ  of  the  defendant.  At  the  trial 
in  the  Superior  Court,  before  Staples,  J.,  the  jury  returned  a  ver- 
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diet  for  the  plaintiff ;  and  the  defendant  alleged  exceptiona.    The 
facts  appear  in  the  opinion. 

J.  A.  Aiken  for  the  defendant. 

8.  T.  Field  for  the  plaintiff. 

Devenb,  J. — ^There  was  evidence  that  the  plaintiff  was  in  the 
exercise  of  due  care  as  a  brakeman  on  the  defendant's  railroad ; 
that  a  spnr  track,  which  had  been  in  use  for  more  than  a  year, 
led  from  the  main  line,  and  had  been  constructed  for  the  purpose 
of  approaching  a  stone-crusher  and  bringing  therefrom  stone, 
which  had  been  broken,  to  ballast  the  tracks  of  the  railroad ;  and 
tliat  the  falling  of  the  trestle-work  which  supported  a  portion  of 
this  spur  tra<3:,  upon  which  the  cars  stood,  and  which  was  con- 
structed for  them  to  stand  upon  after  they  were  loaded  and  before 
they  were  drawn  away  by  the  locomotive  engine  (which  fall  was 
the  cause  of  the  injury  to  the  plaintiff),  was  occasioned  by  the 
defective  construction  of  the  trestle-work. 

Apparently  the  train  escaped  from  proper  control  by  neglect  of 
some  of  those  who  had  the  management  of  it,  and  who  were  fellow- 
servants  of  the  plaintiff,  engaged  in  the  common  employ  of  con- 
ducting it.  This  would  not  be  sufficient  to  excuse  the  defendant, 
if  he  was  in  fact  responsible  for  the  defective  construction  of  the 
trestle-work.  It  does  not  exonerate  him  from  the  consequences  of 
failure  in  the  performance  of  his  duty,  if  such  failui^e  contributed 
to  the  injury,  to  show  that,  if  others  for  whom  he  is  not  respon- 
sible had  performed  their  duty,  the  injury  would  not  have  occur- 
red, or  that  it  might  have  been  avoided  by  care  and  vigilance  on 
the  part  of  those  who  were  clearly  the  fellow-servants  of  the  plain- 
tiff in  the  transaction.  Cayzer  v.  Taylor,  10  Gray,  274,  281; 
Eaton  V.  Boston  &  Lowell  Railroad,  11  Allen,  500 ;  Simmons  v. 
New  Bedford,  Vineyard  &  Nantucket  Steamboat  Co.,  97  Mass. 
361,  368 ;  Lane  v.  Atlantic  Works,  111  Mass.  136. 

The  contention  of  the  defendant  is,  that  he  is  not  responsible 
for  the  defective  construction  of  this  spur  track,  it  not  being 
shown  that  he  failed  to  employ  suitable  persons  or  to  provide 
suitable  materials  therefor;  tnat  if  there  was  negligence  therein, 
it  was  that  of  a  fellow-servant  of  the  plaintiff,  engaged  in  the 
same  general  business  with  him ;  and  that  he  cannot  recover,  as 
it  was  one  of  the  ordinary  risks  of  the  employment  in  which  he 
engaged,  and  for  which  he  must  be  deemed  to  have  received  com- 
pensation. 

While  it  is  well  settled  that,  if  a  master  uses  reasonable  care  in 
the  selection  of  his  servants,  and  in  supplying  and  keeping  in 
repair  suitable  structures,  and  in  giving  proper  directions  and 
taking  due  precautions  as  to  their  use,  he  is  not  responsible  to  one 
servant  for  the  negligence  of  another  in  the  management  and  use 
of  snch  stiiictures  in  carrying  on  tlie  master's  work,  it  is  equally 
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clear  that  he  ia  bonnd  to  use  reasonaUe  care  to  keep  the  engines 
with  which,  and  the  bnildingB,  places  and  structures  in,  upon  or 
over  which,  his  business  is  earned  on,  in  a  fit  and  safe  condition, 
and  that  he  is  liable  to  any  of  his  servants  for  injuries  suffered 
by  reason  of  his  negligence.  I^or  can  he  escape  responsibility 
where  it  is  his  duty  to  supply  suitable  strnctures,  instrumentalities, 
or  appliances,  by  proving  that  he  delegated  to  a  proper  agent  their 
construction,  superintendence,  or  repair.  Holden  v.  Fitchbnrg 
Railroad,  129  Mass.  268 ;  s.  c,  2  Am.  &  Eng.  R.  B.  Cas.  94. 

The  defendant  deems  that  these  principles  apply  here,  and 
seeks  to  bring  the  case  at  bar  within  that  class  of  cases  where  it 
has  been  held,  in  regard  to  temporary  stagings  erected  for  the 
repair  or  completion  of  buildings,  that,  if  suitable  workmen  and 
materials  arQ  provided,  the  obligation  of  the  master  is  discharged. 
But,  in  this  class  of  cases,  the  erection  of  stagings  is  a  necessary 

Eart  of  the  work  to  be  done,  and  a  means  for  its  accomplislunent 
y  those  who  undertake  it.  It  may  often  depend  upon  the  n)an- 
ner  in  which  it  is  proposed  to  conduct  the  work  whether  such 
erections  shall  be  made  m  one  f ohn  or  another.  When  the  prep- 
aration of  such  appliances  is  not  entrusted  to  nor  assumed  by  the 
workmen,  the  master  may  be  guilty  of  negligence  if  defective  ap- 
pliances are  furnished,  even  thou^li  the  workmen  themselves  are 
employed  in  furnishing  them.  Arkerson  v,  Dennison,  117  Mass. 
407.  Where  the  master  undertakes  to  perform  such  a  dnty,  and 
his  servants  employed  therein  are  negligent,  he  is  clearly  respon- 
sible. Thus,  in  Mulchey  v.  Methodist  Religions  Society,  125  Mass. 
487,  it  was  held  that,  where  the  defendant  undertook  to  erect  and 
remove  a  staging  to  be  used  by  C.  (whose  servant  the  plaintiff 
was)  in  painting  a  church,  and  employed  D.  for  that  purpose,  the 
plaintiff  was  not  a  fellow-servant  of  D.  so  as  to  prevent  his  recovery 
for  an  injury  caused  by  a  defect  in  the  staging. 

The  defendant  places  much  reliance  on  the  case  of  Lovegrove 
V.  London,  Brighton  &  South  Coast  Railway,  16  0.  B.  (N.  S.)  669, 
where  the  plaintiff,  a  laborer  in  the  deiendant's  employ,  was 
engaged  in  filling  trucks  with  ballast,  moving  them  from  a  pit,  on 
I'ails  temporarily  laid  to  the  permanent  rails,  and  there  attaching 
them  to  the  engine.  While  so  engaged,  one  of  the  temporary 
rails,  in  consequence  of  its  being  insecurely  placed  by  the  negli- 

frence  of  anotner  servant,  whose  duty  it  was  to  superintend  tne 
aying  of  the  rails  and  to  change  them  as  the  work  progressed, 
sprung  up  under  the  pressure  of  a  loaded  tmck  and  injured  him. 
Without  citing  this  case  for  approval  or  othei*wise,  it  is  readily  dis- 
tinguishable from  the  one  at  bar.  In  that  case,  the  thing  to  be 
done  was  to  convey  the  ballast  from  the  pit ;  as  a  part  of  that 
work,  the  shifting  of  the  rails  from  time  to  time  was  necessary,  and 
the  moving  of  tne  loaded  trucks  and  the  re-arrangement  of  the 
rails  were  parts  of  one  common  occupation.    When  a  track  exists 
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as  permanent  as  that  which  the  evidence  showed  in  this  case  to 
have  been  laid,  and  is  intended  to  remain  until  the  work  is  com- 
pleted, it  is  an  instmment  for  the  nse  of  those  who  conduct  and 
manage  the  trains,  snch  as  they  have  a  right  to  expect  will  be  pre- 
pared with  all  due  care,  and  to  whose  strength  they  maj  safely 
confide.     Snow  v.  Housatonic  Railroad,  8  Allen,  441. 

The  defendant  further  contends,  that  the  construction  and 
maintenance  of  the  switches  and  turn-tables  of  a  railroad  may 
be  delegated,  even  if  the  construction  and  maintenance  of  the 
line  itself  are  within  the  duty  of  the  owners  of  the  railroad,  and 
to  be  provided  for  by  them ;  and  thus  that,  as  the  defendant 
would  be  excused  if  he  had  employed  suitable  persons  and  pro- 
vided suitable  materials  therefor,  he  should  also,  under  similar 
circumstances,  be  excused  if  the  spur  track  and  the  trestle-work, 
which  are  but  appendages  to  the  main  line,  were  defectively  con- 
structed. We  cannot  concede  the  proposition,  that  the  construc- 
tion and  maintenance  of  turn-tables  and  switches  are  not  within 
the  duty  of  the  master  equally  with  the  main  line.  They  are 
essential  to  its  opei*ation,  and  without  them,  or  efficient  substitutes 
for  them,  the  road  could  not  be  used. 

The  defendant  relies  on  several  cases  which'  should  be  consid- 
•  ered.  King  v.  Boston  &  Worcester  Railroad,  9  Oush.  112,  cannot 
be  deemed  to  hold  thai  a  corporation  is  not  responsible  for  want  of 
ordinary  care  in  preparing  and  providing  a  suitable  switch.  The 
facts  01  the  case  are  somewhat  meagrely  reported,  but  the  opinion 
states,  with  great  distinctness,  that  the  case  shows  that  there  was 
no  want  of  due  care  and  diligence  on  the  part  of  the  corpora- 
tion, and  on  this  the  decision  is  based. 

In  Sammon  v.  New  York  &  Harlem  Railroad,  62  N.  T.  251,  the 
accident  proceeded  from  the  fault  of  the  switch-tender,  who  must 
be  deemed  to  have  been  a  fellow-servant  with  the  plaintiff,  who 
was  an  operative  on  the  train. 

Li  Potts  V.  Port  Carlisle  Dock  &  Railway,,  2  L.  T.  fK  S.)  283,  the 
accident  was  caused  partly  by  the  carelessness  of  a  lellow-servant, 
and  partly  by  the  defective  construction  of  a  tui*n-table,  and  the 
case  therefore,  to  a  certain  extent,  supports  the  position  of  the 
defendant.  On  the  other  hand,  it  is  saia  by  Mr.  Justice  Bigelow, 
in  Snow  v.  Housatonic  Railroad,  ubi  supi*a,  that  "  proprietors  of  a 
railroad  would  be  responsible  for  accidents  happening  by  tracks 
improperly  laid,  or  switches  which  were  not  constructed  to  oper- 
ate with  regularity  and  precision ;"  and  the  same  opinion  states 
that  the  same  care  is  required  in  maintaining  them  as  is  required 
in  their  construction. 

In  Ladd  v.  New  Bedford  Railroad,  119  Mass.  412,  it  is  said  by 
Cfhief-Justice  Gray  that  the  defendant  corporation  was  ^^  obliged 
to  use  the  utmost  case  consistent  with  the  nature  and  extent  of 
its  business  in  providing  a  proper  switch." 
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The  spur  track,  if  intended  to  be  less  permanent  than  the 
main  line,  was  a  fixed  strneture,  not  designed  to  be  readjusted 
from  time  to  time  as  work  progressed,  but  to  remain  and  be  used 
for  an  important  work,  which  could  not  be  finished  for  an  indefi- 
nite, period.  The  plain tiif,  who  was  employed  on  a  train  which 
ran  over  the  spur  track,  had  as  much  right  to  have  the  corpo- 
ration construct  it  with  all  due  care,  as  the  driver  of  a  locomotive 
engine  has  to  receive  from  the  corporation  an  engine  which  is 
sate  and  suitable  for  transportation.  All  those  by  whom  a  cor- 
poration performs  its  work  are  its  servants,  and  thus  fellow-serv- 
ants each  with  the  other.  But  the  relation  in  which  those  who 
together  manage  the  train  and  the  track  for  the  purpose  of  per- 
forming transportation  stand  each  to  the  other,  is  quite  different 
from  that  which  they  bear  to  those  who  perform  the  work  of  its 
construction  and  repair ;  and  they  have  a  right  to  expect  the  suit- 
able instrumentalities  and  appliances  which  it  is  the  duty  of  the 
master  to  furnish. 

It  is  not  important  to  consider  whether  the  injury  occurred  by 
the  wrong  construction  of  the  trestle-work,  or  by  the  failure  to 
tie  together  the  rails  on  the  spur  track  and  trestle-work ;  in  either 
case,  the  failure  of  duty  was  that  of  the  defendant. 

As  the  case  was  properly  submitted  to  the  jury  in  this  view,  it 
is  not  necessary  to  aecide  whether  there  is  not  also  evidence  that 
the  defendant  took  upon  himself  the  work  of  supervision  of  the 
maintenance  of  the  structure,  and  thus  assumed  its  responsibility, 
even  if  he  was  not  obliged  to  do  so. 

Exceptions  overruled. 

Injury  Occasioned  by  Negligence  of  Company  combined  with  Negligence 
of  Fellow  Servants — Where  an  injury  is  occasioned  partly  by  a  defect  in  the 
track  or  machinery  of  a  railroad  company  and  partly  by  the  negligence  of 
a  fellow-servant,  the  person  injured  may  maintain  his  action  agamst  the 
company.  Paulmier  «.  Erie  R.  Co.,  5  Yroom  (N.  J.)t  161;  Cayzer  v,  Taylor, 
10  Gray,  274;  Btetler  «.  Chicago  &  N.  W.  R.  Co.,  46  Wise.  407;  Grand 
Trunk  B.  Co.  «.  Cummings,  106  U.  8.  700;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas. 
204. 


OiLMOBB 

V. 

NoBTHBRN  Pacific  Ry.  Co. 

(Adoance  Ocue,  U.  8.  Circuit  (hurt,  Oregon,    January  4,  1884.) 

The  rule  first  suggested  in  Priestly  «.  Fowler,  8  Mee.  &  W.  1,  that  a  master 
who  has  exercised  due  care  and  skill  in  the  employment  and  retention  of  his 
servants  is  not  responsible  for  an  injury  sustained  by  one  of  them  in  the 
course  of  his  employment  by  the  negligence  of  another,  however  distinct  the 
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mde  or  different  the  labor  of  such  serrants,  or  how  widely  separated  the 
locality  of  their  several  employments,  is  being  modified  by  the  course  of 
judicial  opinion  and  decision,  so  as  to  meet  the  ends  of  justice  in  cases  since 
arising  of  corporations  and  others  engaged  in  varied  and  widely  extended 
operations  under  one  nominal  and  invisible  head,  but  in  reality  divided  into 
separate  parts  or  divisions,  under  the  direction  and  control  of  local  bosses, 
superintendents,  or  heads  of  departments,  who,  to  all  intents  and  purposes, 
represent  and  stand  for  the  corporation  with  practically  unqualified  power 
to  employ,  direct,  and  discharge  workmen,  and  to  provide  the  necessary 
material  and  appliances  for  their  convenient  and  safe  employment. 

It  seems  well  established  that  a  master  is  responsible  to  his  servant  for  an 
injury  sustained  by  him,  without  his  fault,  in  consequence  of  the  negligence 
of  a  fellow-servant:  1.  When  the  latter,  having  authority  over  the  former, 
orders  him  to  do  an  act  not  within  the  scope  of  his  employment,  whereby  he 
is  exposed  to  a  danger  not  contemplated  in  his  contract  of  service,  and  he  is 
injured  in  so  doing.  2.  Where  the  master  has  charged  the  latter  with  the 
duty  of  providing  proper  material  and  appliances  for  carrying  on  a  work  in 
which  he  is  personally  engaged  with  the  former  or  not,  and  by  the  neglect 
to  do  so  he  is  injured. 

In  February,  1888,  the  Northern  Pacific  Railway  was  engaged  in  construct- 
ing its  road  through  western  Montana,  and  had  many  gangs  of  men,  num- 
bering not  less  than  fifty  each,  at  work  on  the  line  of  the  route,  at  from  three 
to  five  miles  apart,  under  the  control  and  direction  of  foremen  or  local  bosses, 
with  the  power  to  employ  and  discharge,  subject  themselves  to  the  control 
of  a  general  superintendent  and  assistant,  who  passed  along  the  route  and 
inspected  the  camps  at  certain  periods;  some  of  these  gangs  used  giant- 
powder  for  blasting  the  rocks  ana  frozen  earth,  and  in  such  case  the  foreman 
was  charged  specially  with  the  duty  of  handling  the  powder  and  thawing  it 
when  frozen;  the  general  superintendent  was  aware  of  the  danger  of  thawing 
powder  before  a  fire,  and  had  given  general  notice  not  to  do  it,  and  provided 
a  safe  appliance,  called  a  **  heater,"  for  the  purpose,  subject  to  the  requisi- 
tion of  the  local  boss;  the  plaintiff  was  employed  as  a  common  laborer  in 
one  of  these  ganes  where  powder  was  always  thawed  without  a  **  heater" 
before  the  fire,  and  while  assisting  in  so  thawing  powder  by  direction  of  the 
local  boss,  was  injured  by  its  explosion.  HdS^  that  the  local  boss,  so  far, 
stood  in  the  place  of  the  defendant,  and  that  the  neglect  of  the  former  to 
obtain  and  use  the  proper  appliance  for  thawing  powder,  and  his  directing 
the  plaintiff  to  assist  in  thawing  powder  without  the  security  of  such  appli- 
ance, were  wrongful  acts,  for  which  the  defendant  is  responsible  to  the 
plaintiff  so  far  as  he  was  injured  thereby. 

Action  for  injuries  to  the  person.     The  opinion  states  the  facts. 
William  H.  liflSnger  and  Arthur  C.  Emmons  for  the  plainti£F. 
Kufus  Mallorv  for  the  defendant. 

Deady,  J. — ^This  action  is  bronght  by  the  plaintifi,  a  citizen  of 
Oregon,  a^inst  the  defendant,  a  corporation  formed  under  a  law 
of  the  United  States,  to  recover  the  snm  of  twenty-five  thousand 
dollars  damages,  for  serious  bodily  injuries,  sustained  by  him  on 
February  13,  1883,  at  Horse  Plains,  Missoula  county,  Montana, 
while  in  the  employ  of  the  defendant  as  a  laborer  in  and  about  the 
construction  of  its  railway,  by  reason  of  the  negligence  and  unskil- 
fulness  of  the  defendant  in  attempting  to  thaw  a  quantity  of  giant- 
powder  before  an  open  fire,  whereby  the  same  was  suddenly  ex- 
15  A.  &  E.  R  Cas.— 20 
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ploded;  and  without 'any  negligence  or  fault  on  the  part  of  the 
plaintiff. 

The  answer  of  the  defendant  contains  a  denial  of  all  the  allega- 
tions of  the  complaint,  and  a  plea  or  defence  that  the  injury  suf- 
fered by  the  plaintiff  "  was  caused  and  occasioned  '*  by  his  own 
"  fault,  carelessness,  and  negligence,"  and  that  of  "  his  co-laborers 
and  fellow-servants  ;"  and  without  the  fault  of  the  defendant.  The 
case  was  tried  with  a  lury  on  November  21st,  and  there  was  a  vei- 
dict  found  for  the  plaintiff  in  the  sum  of  four  thousand  five  hun- 
dred  dollars. 

The  defendant  now  moves  for  a  new  trial,  on  the  grounds :  1. 
InsuflSciency  of  the  evidence  to  justify  the  verdict ;  and,  2.  Error 
in  law  occurring  at  the  trial. 

On  the  argument  of  the  motion,  the  first  ground  was  abandoned, 
it  being  admitted  that  the  injury  to  the  plaintiff  was  the  direct 
result  of  the  negligence  of  the  foreman,  and  the  only  point  made 
in  support  of  it  is  that  the  court  erred  in  not  instructing  the  jury, 
as  requested  by  the  defendant,  that  if  the  defendant  exercised  rea- 
sonable care  in  the  employment  and  retention  of  Cortin  as  foreman, 
and  provided  him,  or  placed  at  his  control,  a  safe  appliance  for 
thawing  giant-powder,  of  the  most  approved  kind,  and  one  that  is 
in  general  use  for  that  purpose,  the  plaintiff  is  not  entitled  to 
recover ;  or  in  other  words,  tliat  Cortin,  the  boss  of  the  gang  in 
which  the  plaintiff  was  at  work,  was  only  his  fellow-servant,  and 
therefore  the  defendant  is  not  responsible  for  any  injury  sustained 
by  the  plaintiff  through  or  by  means  of  such  K)reman's  fault  or 
negligence. 

On  the  trial  it  appeared  from  the  evidence  that  the  plaintiff  is  a 
man  about  forty-tnree  years  of  age,  accustomed  to  labor  with  a 
pick  and  shovel,  and  that  he  was  in  the  employ  of  defendant  as 
such  laborer  from  April  7,  1882,  to  the  date  of  his  injury ;  that  a 
great  many  gangs  of  men,  numbering  fifty  or  more  each,  were  at 
this  time  in  the  employ  of  the  defendant,  in  this  region,  engaged 
in  the  constniction  of  its  road,  at  points  from  three  to  five  miles 
apart,  under  the  direction  and  control  of  local  bosses,  who  had  the 
power  to  employ  and  discharge  the  men  as  they  saw  proper;  that 
the  whole  line  of  work  was  in  the  charge  of  a  general  superintend- 
ent, Mr.  J.  L.  Hallett,  and  assistants,  who  travelled  along  the  route 
at  intervals  and  inspected  the  condition  of  the  gangs  or  camps,  and 
the  character  of  the  work  being  done  by  them,  and  gave  such  di- 
rections to  the  several  bosses  concerning  the  same  as  were  needed ; 
that  by  some  of  these  gangs  giant-powder  was  used  for  blasting 
rock  and  frozen  earth,  and  that  in  such  ease  the  handling  of  this 
powder,  and  particularly  the  thawing  of  it,  was  committed  to  the 
special  charge  of  the  local  boss,  who  was  supposed  to  have  some 
special  qualifications  for  the  trust,  and  received  extra  compensation 
for  the  skill  and  risk  involved  therein ;  that  it  being  known  to  the 
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euperintendent  that  it  was  dangerous  to  thaw  giant-powder  by 
placing  the  sticks  or  canisters  before  an  open  fire,  notice  was  given 
gener^ly  to  the  bosses  not  to  do  it,  but  to  use  a  "  dug-out "  or  drift 
in  the  CTOund,  in  which  the  powder  was  placed  and  subjected  to  a 
gradual  and  uniform  heat  from  a  fire  at  the  moutli  of  the  cave, 
which  warmed  the  air  within ;  or  a  device  called  a  "  heater "  or 
"  thawer  " — ^the  same  being  a  galvanized  iron  kettle  weighing  from 
fifty  to  seventy-five  pounds,  with  double  walls — whereby  the  pow- 
der placed  in  the  body  of  this  vessel  and  hung  over  a  fire — the 
space  between  the  walls  being  filled  with  water — was  subjected  to 
a  gradual  and  uniform  heat,  so  as  to  prevent  a  partial  or  unequal 
flawing  or  softening  of  the  mass,  and  thereby  setting  a  portion  of 
the  nitro-glycerine  in  its  composition  free  from  the  earthy  or  other 
non-explosive  matter,  wherein  it  was  held  in  absorption,  in  which 
state  it  was  very  liable  to  explode  from  handling  or  any  slight  dis- 
turbance or  concussion ;  that  these  "  heaters "  were  provided  by 
the  superintendent  and  stored  at  a  convenient  place  at  the  end  of 
the  road,  from  whence  they  could  be  obtained  bv  a  local  boss 
whenever  he  desired  one ;  but  none  was  ever  furnished  to  or  used 
in  the  camp  or  gang  where  plaintifiE  was  employed,  and  Cortin 
always  thawed  his  powder  before  an  open  fire ;  that  on  the  morning 
of  February  13th,  Uortin's  gang  were  engaged  in  cutting  a  ditch 
about  a  mile  from  the  line  of  tlie  road  for  the  purpose  of  taking 
water  to  the  tank,  when  Cortin  said  to  the  plaintiff,  ^'  Jack,  we 
have  to  thaw  some  powder,"  to  which  he  answered,  "  Where  is 
*  Old  Billy,'  the  powder  thawer  ?"  when  Cortin  replied,  "  I  forgot 
that ;  do  you  get  some  wood  and  make  the  fire ;"  and  thereupon 
the  plaintiff  cut  and  carried  wood  from  the  vicinity  and  made  and 
kept  up  the  fire,  while  "  Old  Billy  "  and  Cortin  attended  to  the 
thawing  of  the  powder  until  some  time  in  the  afternoon ;  and  just 
as  the  plaintiif  was  walking  away  from  the  fire  in  the  direction 
of  where  the  rest  of  the  gang  were  working  on  the  ditch,  Cortin 
picked  up  a  stick  of  the  powder,  and,  as  he  turned  his  face  from 
the  fire,  said,  "Is  this  anyway  near  thawed?"  when  it  exploded  in 
his  hand,  killing  himself  and  "  Old  Billy  "  outright,  and  injuring 
the  plaintiff  severely,  as  by  breaking  his  ribs,  severely  lacerating 
the  muscles  of  his  arm,  breaking  the  drum  of  his  ear,  injuring  the 
sight  of  one  of  his  eyes,  and  otherwise  affecting  him,  so  that  he  is 
reduced  from  the  condition  of  a  strong,  well  man  to  that  of  an 
invalid,  who  will  probably  never  be  able  to  labor  again,  or  be  alto- 
gether free  from  physical  pain  and  inconvenience;  that  a  short 
time  before  the  explosion  Tnomas  Finnegan,  an  assistant  superin- 
tendent, passed  along  the  route,  and,  as  he  testifies,  "  saw  the  pow- 
der being  thawed  before  the  fire,  and  told  Cortin  to  have  it  re- 
moved ;  that  he  knew  it  was  contrary  to  orders,  and  he  would 
discharge  him  in  the  morning,"  and  then  passed  on  without  stop- 


308  GILMORE  V.   NORTHERN  PAGIFIO  RY.  CO. 

ping  to  Bee  that  the  powder  was  removed,  or  taking  any  other 
measures  to  have  it  done. 

The  court  instructed  the  jury,  as  requested  by  the  defendant, 
that  if  the  foreman,  Cortin,  and  the  plamtifE  were  both  employed 
in  the  same  gang,  in  a  common  employment  or  service,  under  the 
same  or  a  common  boss  or  superintendent,  they  were  fellow-ser- 
vants, and  the  defendant  is  not  liable  for  the  negligence  of  Cortin, 
in  the  course  of  this  employment,  causing  injury  to  the  plaintifi; 
and  the  fact  that  Cortin  was  foreman  of  tne  gang  does  not  make 
tlie  defendant  responsible  for  his  acts  as  to  the  plaintiff  or  other 
employees  in  such  gang ;  and  added : 

"  If  Cortin  was  siniply  the  foreman  of  the  gane  in  which  the 
plaintiff  was  employed,  both  working  together  side  by  side,  the 
former  merely  leading  in  the  work  and  giving  the  immediate  direc- 
tion to  it,  in  the  presence  or  near  vicinity  of  a  common  boss  or 
superintendent,  then  Cortin  and  the  plaintiff  were  fellow-servants, 
and  the  defendant  is  not  responsible  for  an  injury  to  either  caused 
by  the  negligence  of  the  other.  But  if  the  work  which  this  gang 
of  men  was  engaged  at  was  under  the  practical  direction  and  con- 
trol of  Cortin,  subject  only  to  the  directions  received  by  him  per- 
sonally from  time  to  time,  as  the  local  boss,  from  an  absent  or  dis- 
tant superintendent  and  the  occasional  and  casual  oversight  of  his 
travelling  assistants ;  if  Cortin  had  the  authority  to  employ  and  dis- 
charge the  men  in  his  gang  and  direct  and  control  their  move- 
ments, so  far  as  the  work  in  his  charge  was  concerned ;  and  ordin- 
arily there  was  no  one  else  present  and  authorized  to  superintend 
or  direct  the  work  or  the  laborers — then  he  represented  the  com- 
pany for  the  time  being.  He  stood,  so  far  as  it  or  they  are  con- 
cerned, for  the  defendant,  and  his  negligence  is  so  far  the  negli- 
gence of  the  defendant;  and  the  latter  is  responsible  to  the 
plaintiff  therefor  to  the  extent  he  was  injured  in  consequence 
thereof." 

Upon  this  statement  of  the  law,  the  case  was  submitted  to  the 
jury,  to  say  whether  Cortin  was  a  mere  fellow-servant  of  the  plain- 
tiff or  not,  with  the  further  instruction  that  if  they  found  he  was, 
their  verdict  must  be  for  the  defendant,  but  if  not,  then  it  should 
be  for  the  plaintiff,  in  such  such  sum  as  they  might  find  he  was 
entitled  to  upon  the  evidence,  under  th^  instructions  and  sugges- 
tions of  the  court. 

Beginning  with  Priestly  v.  Fowler,  3  Mee.  &  W.  (England, 
1837)  1 ;  and  Murray  v.  Railway  Co.,  1  McMull.  (South  Carolina, 
1845)  385 ;  and  Farwell  v.  Boston  Ey.  Co.,  4  Met.  (Massachusetts, 
1842}  49,  the  rule  was  established  that  a  master  or  employer  was 
not  responsible  for  an  injury  sustained  by  his  servant  or  employee 
in  consequence  of  the  negligence  of  a  fellow-servant,  as  to  the  em- 

Sloyment  and  retention  of  whom  the  former  had  exercised  due 
iligence  and  care ;  but  that  the  liability  to  injury  by  such  means 
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waB  one  of  the  risks  incident  to  the  employment,  and  that  a  ^'fel- 
low-servant/' within  the  meaning  of  the  rule,  were  all  persons  em- 
ployed or  engaged  in  the  same  common  service,  from  the  highest 
to  the  lowest,  and  who  are  subject  to  the  same  general  control." 
Wood's  Master  and  Servant,  sec.  427. 

Bnt  in  the  progress  of  society,  and  the  general  substitution  of 
ideal  and  invisible  masters  and  employers  for  the  actual  and  visible 
ones  of  former  times,  in  the  form  of  corporations  engaged  in  varied, 
detached,  and  wide-spread  operations,  as  in  the  construction  and 
working  of  long  lines  of  railway,  it  has  been  seen  and  felt  that  the 
univei*^  application  of  the  rule  often  resulted  in  hardship  and 
injustice. 

Accordingly,  the  tendency  of  the  more  modem  authorities  ap- 
pears to  be  in  the  direction  of  such  a  modification  and  limitation  of 
the  rule  as  shall  eventually  devolve  upon  the  employer,  under  these 
circumstances,  a  due  and  just  share  of  the  responsibility  for  the 
lives  and  limbs  of  the  persons  in  its  employ. 

In  the  supreme  court  of  the  United  otates  the  rule  has  not  only 
been  materially  limited  but  sharply  questioned :  Packet  Co.  v.  • 
McCue,  17  Wall.  508 ;  Eailway  Co.  v.  Fort,  Id.  653.  And  in 
several  of  the  States  it  has  been  much  relaxed  :  Louisville  Ky.  Co. 
V,  Collins,  2  Duv.  114 ;  Flike  v.  The  B.  &  A.  Ky.  Co.,  53  N.  T. 
549  .  Lanning  v.  N.  T.  C.  Ey.  Co.,  49  Id.  521 ;  Brickner  v,  N.  T. 
C.  Ry.  Co.,  5  Lans.  506 ;  S.  C,  49  N.  T.  672 ;  Lalor  v.  Chicago, 
etc.,  Ry.  Co.,  52  111.  401 ;  Nashville,  etc.,  Ry.  Co.  v.  CaiToll,  6 
Heisk,  348  ;  Ford  v,  Fitchburg  Ry.  Co.,  110  Mass.  240  ;  Cleveland 
Ry.  Co.  V.  Keary,  3  Ohio  St.  201 ;  Mullen  v.  Steamship  Co.,  78 
Pa.  St.  26. 

By  reference  to  these  and  other  like  cases  it  will  be  seen  that  at 
least  two  points  in  qualification  of  this  rule  may  be  considered  well 
established  :  1.  That  when  a  servant  is  directed  by  a  fellow-serv- 
ant, having  authority  over  him,  to  do  an  act  beyond  the  scope  of 
his  employment,  which  exposes  him  to  a  danger  not  contemplated 
in  the  contract  of  service,  and  while  so  doing  he  is  injured  without 
fault  of  his  own  ;  or,  2.  Where  a  servant  is  authorized  and  required 
by  his  employment  to  furnish  or  provide  suitable  material  or  appli- 
ances for  the  work  in  which  his  fellow-servants  are  engaged, 
whether  under  his  special  direction  or  otherwise,  and  one  of  them 
is  injured  by  reason  of  his  neglect  or  omission  in  this  respect,  the 
common  master  or  employer  is  responsible  in  either  case. 

The  evidence  in  this  case  shows  that  the  defendant  had  com- 
mitted to  Cortin  the  authority  to  employ,  direct,  and  discharge  the 
inen  in  his  gang  and  had  also  conferred  on  him  the  authority  and 
trusted  him  to  perform  the  duty  of  procuring  or  ordering  from  its 
stores  of  material  a  "  heater  "  for  tlie  purpose  of  thawing  giant- 
powder  in  his  camp  whenever  needed.  The  evidence  also  tends 
to  show  that  it  was  known  to  the  general  superintendent  and  his 
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assistants  that  it  was  highly  dangerous  to  thaw  giant  powder  be- 
fore a  fire  in  this  way,  where,  from  the  irregular  application  of  the 
heat,  it  was  liable  to  soften  and  relax  unequally,  and  that  therefore 
notice  had  been  ^iven  to  the  local  bosses  generally  not  to  attempt 
to  thaw  it  in  such  manner. 

It  is  not  clear  that  this  notice  ever  directly  reached  Cortin,  but 
it  is  quite  certain  that  no  ^^  heater  "  was  ever  seen  or  used  in  his 
camp,  and  that  the  powder  used  there  was  always  thawed  before  a 
fire,  as  on  this  occasion. 

The  plaintiff  is  comparatively  an  unskilled  man,  from  the  hum- 
bler walks  of  life,  and  appears  to  have  been  altogether  ignorant  of 
the  danger  incident  to  thawing  giant-powder  in  this  manner.  And, 
indeed,  it  is  safe  to  say,  that  the  occult  eccentricities  of  this  ma- 
terial, when  frozen  or  being  thawed,  are  not  well  understood,  by 
even  the  scientific  world .  Am.  Cyclo.,  Explosives. 

It  is  not  clear  that  Cortin  had  a  right,  under  the  circumstances, 
to  order  the  plaintiff,  a  common  pick  and  shovel  laborer,  to  assist 
in  thawing  powder,  even  with  the  aid  of  an  appliance  like  this 
•"  heater ;'  but  to  do  so  without  it  was  clearly  wrong,  because  it 
subjected  him  to  a  serious  danger,  not  within  the  scope  of  his  em- 
ployment, and  not  contemplated  in  his  contract  of  service.  And, 
for  the  injury  sustained  by  the  plaintiff,  by  means  of  this  wrongful 
act,  by  one  who,  according  to  tne  better  rule  of  law,  stood,  so  far, 
in  the  place  of  the  defendant,  the  latter  is  liable  to  respond  to  the 
former  in  damages. 

Again :  The  work  in  which  Cortin  was  engaged  involved  the 
use  of  giant-powder  for  blasting,  and  as  incident  to  this,  in  that 
climate,  the  operation  of  thawing  it  when  frozen.  The  evidence 
of  the  defendant  tends  to  show  that  the  handling  of  this  powder, 
including  the  thawing  of  the  same,  was  generally  committed,  as  a 
sort  of  personal  trust,  to  the  local  boss,  who  was  supposed  to  be  se- 
lected with  some  reference  to  his  qualifications  therefor ;  and  who 
might  select  some  persons  from  the  gang  to  assist  him  thereabout. 
In  selecting  persons  for  this  purpose,  as  a  rule,  only  those  who  were 
willing  were  thus  employed.  But,  if  any  one  refused,  as  he  might, 
he  was  liable  to  be  discharged,  and  probably  would  be.  A  part  of 
the  duty  of  the  local  boss,  m  this  respect,  was  to  provide  the  appli- 
ance of  a  "  heater  "  wherein  to  thaw  this  powder.  In  this  matter, 
also,  he  stood  in.  the  place  of  the  defendant,  and  the  latter  is  re- 
sponsible to  the  plaintiff  for  the  injury  caused  by  his  negligence 
tnerein. 

If  Cortin  was  not  aware  of  his  duty  in  the  premises,  as  he  may 
not  have  been,  he  was  not  qualified  for  the  employment;  and  if  he 
was  aware  of  it,  he  willf ulfy  disregarded  it ;  and  being,  in  either 
case,  so  far  the  representative  of  the  defendant,  it  is  equally  re- 
sponsible for  his  conduct,  whether  attributable  to  willfulness  or 
ignorance. 
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On  the  argument  it  was  further  contended  bv  connsel  for  the 
defendant  that,  admitting  the  plaintiff's  theory  of  the  law  as  to  the 
local  boss  being  the  representative  of  the  defendant,  yet  while  the 
assistant  superintendent  was  at  the  camp  on  the  day  of  the  explo- 
sion, he  superseded  such  boss  as  such  representative,  and  that  said 
assistant  having  then  and  there  rebuked  Cortin  for  attempting  to 
thaw  powder  before  the  fire,  and  at  the  same  time  given  him  an 
order  to  remove  it,  accompanied  by  a  threat  that  he  would  dis- 
charge him  on  his  return  the  next  morning,  the  defendant  did  its 
duty  in  the  premises,  and  is  not  responsible  for  the  consequences 
of  Cortin's  disobedience  or  neglect  to  obey  its  order  made  uirough 
the  assistant  superintendent. 

Granting  that  the  assistant  was  the  representative  for  the  time 
being  of  the  defendant,  he  should  not  have  left  the  camp  until  he 
saw  the  powder  removed  from  the  fire,  and  the  threatened  danger 
averted :  instead  of  which  he  went  his  way,  leaving  the  powaer 
before  tne  fire  in  charge  of  Cortin,  as  before  he  came.  If  ne  had 
even  warned  the  plaintiff  of  the  danger,  it  might  have  been  suffi- 
cient, but  his  communication  with  Cortin  appears  to  have  been  out 
of  the  hearing  of  the  men,  and  only  occupied  a  moment  or  two  as 
he  passed  b^. 

Besides,  it  is  not  to  be  forgotten,  that  on  account  of  the  improb- 
ability of  some  material  elements  of  this  statement,  and  the  manner 
of  the  witness  while  making  it,  the  jury  may  well  have  doubted  its 
correctness,  and  probably  did. 

In  my  judgment,  the  presence  or  conduct  of  the  assistant  did 
not  affect  the  character  ox  the  transaction,  so  as  to  change  or  mod- 
ify the  right  of  the  plaintiff  or  the  liability  of  the  defendant. 

If  he  stood  for  the  defendant  while  at  the  camp,  he  was  as  neg- 
ligent then  as  Cortin  was  before  and  afterward,  so  that  instead  of 
relieving  the  defendant  from  responsibility  for  the  plaintiff's  in- 

i'ury,  he  probably  enhanced  it  by  adding  the  weight  of  his  negli- 
igence  to  that  of  the  local  boss. 
The  motion  for  a  new  trial  is  denied. 

See  Lake  Shore  &  M.  8.  R.  Co.  «.  Lavalley,  5  Am.  &  Eng.  R.  R.  Cas.  549; 
HcGosker  v.  Long  Island  R.  Co.,  5  Am.  &  Eng.  R.  R.  Cas.  564;  Hall  «.  Mis- 
souri Pac.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  106 ;  Davis  «.  Central  Yt.  R.  R. 
Co.,  11  Am.  f&  Eng.  R.  R.  Cas.  178. 
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V. 
MOOBB. 

(Adoanee  Case,  Komm.    Jan,  8,  1884.) 

A  road*ma8ter  of  a  railroad  company,  upon  whom  is  imposed  the  duty  of 
directing  the  repairs  of  the  road  and  keeping  the  road  in  safe  condition,  is, 
in  the  line  of  his  duty,  the  representative  of  the  company. 

Where  the  road-master  of  a  railroad  company,  whose  duty  it  is  to  direct 
repairs  and  keep  the  road  in  safe  condition,  is  culpably  negligent  in  the  per- 
formance of  his  duty,  the  railroad  company,  even  under  the  rule  of  the  com- 
mon law,  is  liable  for  the  damages  resulting  from  such  negligence  to  one  of 
its  other  servants  or  employees. 

In  an  action  brought  by  a  brakeman,  twenty-seven  years  of  age  and  receiv- 
ing wages  of  $60  per  month,  against  a  railroad  company  for  damans  caused 
by  the  negligence  of  the  company,  where  the  permanent  disability  is  the  loss 
of  a  leg  below  the  knee  and  where  the  plaintiff  after  his  injury  had  his  leg 
sawed  off  three  times  before  the  surgeon  got  it  right;  then  was  confined  to 
his  room  over  fifty  days,  and  during  the  time  had  the  lock-jaw  for  twelve  or 
fifteen  days  so  severely  as  to  be  unconscious  at  times  and  suffered  everything 
that  a  man  could  suffer  and  not  die,  and  upon  the  first  trial  a  verdict  for 
$8000  was  rendered  and  upon  the  second  trial  a  verdict  for  $10,000.  Held^ 
the  last  verdict  is  not  so  excessive  as  to  warrant  the  Supreme  Court  to  set 
aside  and  grant  a  new  trial  solely  on  the  ground  of  excessive  damages. 

Geo.  B.  Peck,  A.  A.  Hurd  and  J.  B. .  Scroggs  for  plaintifiE  in 
error. 
Thomas  P.  Fenlon  for  defendant  in  error. 

HoBTON,  C.  J. — ^This  was  an  action  to  recover  damages  for 
injuries  sustained  by  the  plaintiff,  the  defendant  in  error,  near 
Montoya,  Texas.  Tlie  accident  occurred  on  the  morning  of  Au- 
gust 2,  1881.  The  plaintiff  was  a  brakeman  on  a  train  wnich  had 
started  that  morning  from  El  Paso,  Texas,  to  go  to  San  Marcial, 
New  Mexico.  At  the  time  of  the  accident  he  was  on  the  engine, 
where  he  went  to  leave  his  lamp.  When  he  saw  the  washout  on 
the  road  ahead  of  the  engine,  he  called  to  the  engineer  and  made  a 
jump  to  get  off.  The  engine  dropped  down  on  the  bridge  six  or 
eight  feet,  and  the  apron,  a  piece  of  sheet-iron  to  cover  the  space 
between  the  engine  and  tender,  was  thrown  over  so  hard  tliat  it 
flew  back  and  caught  the  plaintiff^s  leg  and  cut  it  off.  The  case 
was  before  this  court  at  our  January  term  for  1883.  11  Am.  & 
Eng.  R.  R.  Cas.  243.  The  judgment  of  the  district  court  was  then 
reversed  and  the  cause  remanded.  Upon  the  second  trial,  the  jury 
returned  a  verdict  for  the  plaintiff  for  $10,000.  Judgment  was 
rendered  thereon  in  his  favor  and  the  cause  is  Before  us  again  for 
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review.  TJpon  the  former  hearing  in  this  court,  the  judgment  was 
reversed  because  the  trial  court  failed  to  instruct  the  jury  as  to  the 
liability  of  the  railroad  company  under  the  common  law  which  is 
in  force  in  Texas. 

The  evidence .  upon  the  new  trial  was  the  same  as  that  of  the 
first  trial.  Therefore,  it  is  unnecessary  to  recite  the  facts  here  as 
they  are  set  forth  at  great  length  in  the  report  of  the  case  in  29 
Kas.,  supra.  In  the  former  opinion  in  this  case,  Mr.  Justice  Val- 
entine, speaking  for  the  court,  after  a  review  of  the  facts,  said 
"  that  the  railroad  company  in  Texas,  under  the  rule  of  the  com- 
mon law,  would  be  liable  to  any  one  of  its  servants  operating  its 
road  for  the  negligence  of  any  other  one  of  its  servants,  whose  duty 
it  was  to  keep  the  road  in  good  condition  and  who  culpably  failed 
to  perform  such  duty  or  to  give  proper  warning ;  for  in  such  a 
case  the  two  classes  of  servants  would  not  be  fellow-servants  or  co- 
employees,  but  the  latter  class  would  really  be  the  representative 
of  the  master — the  representative  of  the  railroad  company — and 
the  failure  of  the  servant  would  be  within  the  line  of  his  duty." 
In  view  of  this  declaration  of  the  law,  the  material  question  upon 
the  second  trial,  aside  from  the  alleffed  contributory  negligence  of 
the  plaintiff,  was  whether  the  road-master,  one  E.  J.  Guild,  who 
had  charge  of  the  road  from  Las  Cruces,  New  Mexico,  to  Montoya, 
Texas,  was  culpably  negligent  or  not.  He  testified  "  that  his  duties 
were  generally  to  direct  repairs  and  keep  the  road  in  safe  con- 
dition ;  that  in  case  of  any  sudden  or  serious  break  in  the  road,  or 
any  apprehension  of  danger  to  trains,  to  see,  if  possible,  to  have  the 
road  repaired  and  notify  the  train  dispatcher  of  the  fact  in  the  case, 
if  he  could  not  get  them  repaired ;  that  it  was  his  duty,  also,  in 
case  of  washouts,  to  use  every  possible  means  to  prevent  accidents; 
that  in  the  evening  of  August  1, 1881,  he  was  informed  by  William 
Allen,  the  conductor  of  a  train  on.  the  railroad,  which  had  just 
reached  Las  Cruces  from  El  Paso,  '  that  it  was  raining ;  that  the 
water  was  rising  in  some  of  the  creeks ;  and  that  if  the  rain  con- 
tinued, it  was  likely  to  wash  the  road.'  He  then  left  a  message 
with  the  telegraph  operator  at  Las  Cruces  for  the  train  dispatcher 
at  San  Marcial,  telling  him  not  to  send  any  trains  over  that  divi- 
sion until  he  could  go  over  it  in  the  morning  with  the  work  train  ; 
that  after  giving  the  message  to  the  operator  he  did  not  remain  in 
the  office  to  see  whether  it  was  sent ;  that  he  stayed  in  Las  Cruces 
that  night  in  a  house  or  car  used  as  a  house ;  that  he  had  there, 
subject  to  his  orders,  an  engine,  a  hand-car,  and  section  men." 
The  message  was  not  sent  and  evidence  was  produced  to  show  that 
the  telegraph  operator  could  not  do  so  for  the  reason  that  the  wires 
were  eitner  down  or  crossed.  The  road-master  further  testified 
'^  that  if  he  had  known  that  his  message  had  failed  to  reach  its  des- 
tination, he  could  have  taken  an  engine  or  hand-car  and  gone  down 
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that  night  over  the  road."  Upon  the  evidence,  the  jury  returned 
the  special  finding  that  the  road-master,  with  the  information  he 
had,  did  not  do  all  that  a  man  of  ordinary  prudence  would  have 
done,  and  further  found  "  that  he  utterly  failed  to  perform  his 
duty,  under  the  circumstances,  in  that  he  did  not  wait  to  know 
positively  that  his  message*  was  received  by  the  train  dispatcher." 
This  finding  being  supported  by  some  evidence,  renders  the  rail- 
road company,  under  the  previous  decision  of  this  court  in  this  case, 
liable.  29  Kas.  632.  It  was  the  duty  of  the  company  to  see  that 
its  road  was  in  good  condition  and  in  good  repair  all  the  time,  and 
it  was  liable  for  injuries  caused  by  the  negli^nce  of  its  road-mas- 
ter, whose  duty  it  was  to  keep  the  road  in  good  condition  and  repair, 
if  he  culpably  failed  to  do  so  or  to  give  proper  warning.  If  it  had 
not  been  that  the  instructions  of  the  trial  court,  upon  the  first  trial, 
were  misleading,  the  prior  judgment  would  have  been  affirmed. 
Upon  the  new  trial  the  law  was  declared  to  the  jury  as  directed  by 
this  court,  with  perhaps  the  single  exception  of  the  instruction  re- 
lating to  the  conduct  of  the  telegraph  operator  at  Las  Cruces.  In 
view,  however,  of  the  special  finding  of  the  jury  that  the  road- 
master  was  culpably  negligent,  it  is  not  necessary  to  express  any 
opinion  whether  the  telegraph  operator  at  Las  Cruces,  who  the  evi- 
dence tended  to  show  was  an  employee  of  the  railroad  company, 
and  the  plaintiff  were  fellow-servants  within  the  meaning  of  the 
rule  of  tiie  common  law  that  the  servant  takes  the  risks  of  dangers 
ordinarily  attending  or  incident  to  the  business  in  which  he  volun- 
tarily engages  for  compensation,  including  the  ca]*ele8sne88  of  his 
fellow-servants.  As  we  cannot  say  from  the  evidence  in  the  case 
that,  as  a  matter  of  law,  no  culpable  negligence  for  which  the  rail- 
road company  is  liable  was  committed,  we  cannot,  upon  the  special 
findings  of  the  jury,  reverse  the  judgment ;  nor  can  we  in  considera- 
tion of  the  special  findings  disturb  the  judgment  for  any  direction 
given  to  the  jury. 

It  is  also  claimed  that  the  trial  court  should  have  set  aside  the 
verdict  and  refused  judgment  thereon  because  it  is  alleged  that  the 
damages  were  excessive.  The  evidence  conduced  to  show  that  the 
plaintiff  when  he  was  hurt  was  27  years  of  age,  and  receiving  as 
brakeman  $60  per  month ;  that  his  leg  was  sawed  off  three  times 
before  the  surgeon  got  it  right ;  that  he  was  confined  to  his  room 
for  over  fifty  days ;  that  he  had  the  lock-jaw  for  twelve  or  fifteen 
days  so  severely  as  to  be  unconscious  a  part  of  the  time ;  and  that 
"he  suffered  everything  that  a  man  could  suffer  and  not  die." 
Upon  the  first  trial,  the  verdict  for  the  plaintiff  was  $8000 ;  upon 
the  second  trial  this  was  increased  to  $10,000.  On  consideration 
of  all  the  circumstances,  we  cannot  "  say  that  the  damages  wei'e  so 
excessive  as  to  strike  the  mind  at  first  blush  as  being  the  result  of 
bias  or  prejudice."     Therefore,  we  cannot,  as  a  reviewing  court, 
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set  aside  and  grant  a  new  trial  solely  on  the  ground  that  the  dam- 
ages were  excessive. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  fne  justices  concurring. 

Road-Masters. — ^Persons  who  are  road-masters  or  who  occupy  analogous 
positions  are  re^rded  as  vice-principals,  and  a  railroad  company  will  be  held 
liable  for  an  injury  to  other  servants  occasioned  by  their  negligence.  Flike 
«.  Boston,  etc.,  R.  Co.,  68  N.  Y.  649;  Booth  f>.  Same,  78  N.  Y.  38;  McCosker 
«.  Long  Island  R.  Co.,  21  Hun,  600;  Stevenson  «.  Jewett,  16  Hun,  210;  Deppe 
«.  Chicago,  R.  I.  &  P.  R.  Co.,  86  Iowa,  62;  s.  c,  88  Iowa,  692;  Cook  «.  Han- 
nibal &  St.  J.  R.  Co.,  68  Mo.  897;  Lewis  «.  St.  Louis  &  Iron  Mt.  R.  Co.,  69 
Mo.  496;  Kansas  Pac.  R.  Co.  «.  Little,  19  Eans.  267;  Louisville  &  N.  R.  Co. 
«.  Bowler,  9  Heisk,  866;  Tyson  n.  South.  &  N.  A.  R.  Co.,  61  Ala.  664;  Hall 
V.  Missouri  Pac.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  106;  Davis  «.  Central  Yt. 
R  Co.,  11  Am.  &  Eng.  R.  R.  Cas.  178.  But  see  Hodgkins  «.  Eastern  R.  Co., 
119  Mass.  419;  Ross  «.  Boston  &  Albany  R.  Co.,  68  N.  Y.  217;  Besel  «.  New 
York  Central  &  H.  R.  R.  Co.,  70  N.  Y.  171 ;  Mobile  &  M.  R.  Co.  f>.  Smith,  69 
Ala.  246 ;  Hamilton  «.  Iron  Mt.  Co.,  4  Mo.  App.  464. 
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Wheless. 

(10  Team/Mue  BeporU,  74.) 

The  master  is  liable  for  injuries  sustained  by  one  servant  through  the  neg- 
ligence of  another,  who  is  his  immediate  superior. 

The  engineer  is  not  the  superior,  but  the  fellow- servant,  of  the  brakeman 
in  their  relations  as  members  of  the  crew  of  a  railroad  train. 

The  relation  of  superior  and  inferior  would  exist  between  them  where  the 
brakeman  is  in  fact  acting  under  the  orders  of  the  engineer. 

Appeal  in  error  from  the  Circuit  Court  of  Davidson  county. 
N.  Baxter,  J. 

East  &  Fog^  for  Railroad. 
Bate  &  WSiiams  for  Wheless. 

MoFasland,  J. — ^Wheless  while  employed  as  brakeman  for  the 
railroad  company,  was  attempting  to  "  couple"  the  cars  of  a  freight 
train  on  which  he  was  engaged,  and  in  doing  so  his  hand  was  caught, 
causing  the  loss  of  one  of  his  fingers,  and  the  permanent  injury  of 
another.  For  this  injury  he  has  recovered  in  this  action  $1250 
damages.  From  this  judgment  the  railroad  company  has  appealed 
in  error. 

The  circuit  judge  said  correctly  to  the  jury  that  the  plaintiff 
placed  his  right  of  recovery  upon  two  grounds :  First,  that  the 
company  was  liable  for  the  injury  because  of  its  failure,  to  provide 
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the  safer  and  more  improTed  mode  of  eonpling  the  eatfs.  Seeond, 
that  in  backing  the  ears  to  effect  the  eoopling,  the  engineer  care- 
IcmIj  and  negii^entlj  backed  the  tndn  too  fast.  The  declaratioii, 
it  is  tme,  contains  other  allegations  of  negligence,  bat  the  qnestions 
made  bj  the  proof  were  as  stated  bj  the  dreait  jndge. 

Dpon  the  first  question  the  proof  showed  that  there  were  two 
kinds  of  ^  draw-heads^  in  use,  bj  means  of  which  freight  cars  were 
^  coupled  f^  one  known  as  the  ^  open  draw-head,'^  the  other  the 
**  solid  draw-head."  The  former  was  the  older,  the  latter  the  new 
invention.  The  latter  was  the  improved  and  safer  device  for  con- 
necting the  cars.  The  two  cars  being  coupled  had  the  ^  open  draw- 
head/'  but  the  proof  tended  to  show  that  the  plaintiff  knew  that 
both  kinds  were  in  use,  and  continued  in  his  occupation  without 
objection.  The  judge  chare;ed  the  jury  in  substance,  that  if  the 
plaintiff  knew  that  both  styles  of  "  draw-heads"  were  in  use — the 
difference  being  easily  apparent  to  an  ordinary  observer — and  con- 
tinued to  act  as  brakeman  without  objection,  he  could  not  recover. 

This  was  in  accordance  with  the  holding  of  this  court  in  the 
case  of  Hodges  v.  East  Tenn.,  Ya.  &  Ga.,  &.  R.  Co.,  and  other 
eases,  and  was  as  full  and  distinct  in  favor  of  the  defendant  as 
could  have  been  desired ;  and  from  the  proof  in  the  record  it  is 
notprobable  that  the  recovery  was  upon  this  ground. 

Upon  the  other  ground  the  proof  showed  that  the  accident  oc- 
curred in  the  night  in  the  attempt  to  couple  two  portions  of  a 
freight  train  that  nad  broken  apart.  The  conductor  directed  that 
the  train  be  ^'  coupled  up,''  but  did  not  remain  to  superintend  it 
himself,  eoing  at  tne  time  into  the  depot  to  attend  to  other  busi- 
ness. The  proof  tends  to  show  that  the  engineer  backed  the  part 
of  the  train  attached  to  the  engine  to  within  eighteen  or  twenty- 
four  inches  of  the  car  to  which  the  coupling  was  to  be  made,  and 
then  came  to  a  stop.  The  plaintiff  was,  at  the  time,  standing  be- 
tween the  cars  ready  to  make  the  coupling.  The  engineer  could 
not  see  the  position  of  the  cars  or  their  distance  apart.  He  was, 
however,  signalled  by  another  brakeman  to  back  further,  and  the 
brakeman  says  he  gave  him  the  proper  signal,  indicating  that  he 
was  to  back  slowly  and  bat  a  short  distance ;  but  by  applying  too 
much  steam  the  train  ran  suddenly  and  rapidly  back,  and  the  plain- 
tiff's fingers  were  caught  between  the  "  Dumpers."  If  the  train 
had  been  backed  slowly  the  accident  would  not  have  occurred.  In 
brief,  there  is  ample  evidence  to  justify  the  jury  in  finding  that  the 
injury  resulted  from  the  want  of  care,  or  negligence  of  the  engi- 
neer ;  so  the  real  question  in  the  case  was  whether  the  company 
was  liable  for  the  negligence  of  the  engineer.  This,  under  the 
course  of  decisions  in  this  State,  depends  upon  the  question  whether 
the  engineer  was  the  ^^  superior"  of  the  plaintiff  in  such  a  sense  as 
that  the  latter  was  acting  under  the  authority  of  the  former  and 
under  his  orders  in  the  particular  service,  or  were  they  "fellow- 
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servants"  engaged  in  a  common  employment.  The  general  rule  of' 
the  common  law  is  that  a  master  is  not  responsible  to  the  servant 
for  injuries  resulting  from  the  negligence  of  a  fellow-servant  en- 
gaged in  a  common  employment,  where  there  has  been  due  care  in 
the  selection  and  employment  of  the  fellow-servant.  The  more 
recent  decisions  of  this  court  have  made  exceptions  to  this  rule  in 
two  respects :  First,  where  the  two  servants  are  engaged  in  differ- 
ent departments  of  service — ^as  for  instance  the  engineer  or  hands 
upon  a  passenger  train,  and  a  section  hand  at  work  on  the  track : 
Carroll  v,  Eailroad,  6  Heis.  347.  This  exception  does  not  apply  in 
the  present  case,  for  it  can  hardly  be  said  that  the  different  em- 
ployees constituting  "  the  crew"  of  a  train,  are  not  engaged  in  the 
same  department  of  service.  They  are  no  doubt "  fellow-servants." 
But  the  other  exception  is,  where  one  servant  is  the  immediate 
superior  of  the  other,  with  authority  to  order  and  direct  the  latter 
in  his  duties — ^as  for  instance  ^^  a  squad"  of  hands  engaged  in  re- 
pairing the  track  under  the  authority  of  a  "  section  boss."' 

In  such  case  it  has  been  held  that  if  one  of  the  hands  is  injured 
by  the  negligence  of  the  "  section  boss,"  the  company  is  liable : 
R.  R.  Co.  V.  Bowler,  9  Heis.  866.  Hence,  as  we  have  said,  the 
question  in  this  case  was,  whether  the  plaintiff,  as  brakeman,  and 
tiie  engineer  occupied  towards  each  other  the  relation  of  "  inferiors" 
and  "superiors"  m  the  sense  indicated.  The  practical  application 
of  this  rule  involves  some  difficulty.  It  is,  no  doubt,  in  the  first 
instance,  a  question  of  fact  for  the  jury,  and  we  take  it  to  have 
been  the  purpose  of  the  judge  to  instruct  the  jury  that  the  result 
of  the  case,  in  this  aspect,  should  depend  upon  their  determination 
of  this  question  of  fact.  While  he  does,  in  terms,  submit  to  the 
jury  the  question  whether  the  engineer  was  or  was  not  the  superior 
of  the  plamtiff,  yet  the  charge  as  a  whole,  on  this  question,  is  some- 
what ambiguous. 

The  charge  is  of  that  character,  that  the  court  might,  if  it  ap- 
plied to  a  doubtful  question  of  fact,  reverse  because  of  its  ambi- 
fuity,  and  tendency  to  mislead.  The  more  important  question, 
owever,  is  whether  the  facts  do  or  do  not  sustain  the  conclusion 
that  the  engineer  was  the  superior  of  the  plaintiff,  in  the  sense  we 
are  considering. 

There  is  really  little  or  no  conflict  as  to  the  facts.  The  wit- 
nesses differ  in  their  conclusions  or  opinions  upon  the  question,  but 
these  statements  of  facts  are  substantiallv  the  same.  The  engineer 
is  required  to  have  superior  capacity  and  skill  in  his  art,  to  acquire 
which  requires  long  service.  He  receives  higher  wages  than  the 
brakeman,  and  in  ract  higher  wages  than  the  conductor  or  any  em- 
ployee on  the  train.  He  has  charge  of  the  engine  and  manages 
and  operates  it,  and  while  in  motion  his  position  is  on  the  engine. 
The  brakemen  are  not  required  to  be  men  of  skill,  but  a  common 
laborer  may,  with  a  little  practice,  become  a  brakeman.    They  are 
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distributed  along  the  train  and  it  ie  their  duty  to  operate  the 
brakes,  usually  acting  upon  signals  given  by  the  engineer.  They 
also  give  or  communicate  signals  to  the  engineer  as  to  moving  or 
stopping  the  trains.  They  put  off  and  take  on  freight  and  wood, 
and  perform  other  menial  services.  They  receive  the  lowest  rate 
of  wages,  and  in  a  general  sense,  are  regarded  as  inferior  to  the 
engineer.  The  conductor  has  charge  of  the  train  and  it  moves  in 
accordance  with  his  orders,  but  in  many  movements  the  engineer 
and  brakemen  act  in  accordance  with  general  regulations  and  a 
general  knowledge  of  their  duties,  and  without  any  special  orders. 
The  conductor  and  engineer  are  both  said  to  be  in  charge  of  the 
train  and  responsible  K>r  its  movements.  The  conductor,  engineer, 
fireman  and  brakemen  constitute  the  entire  crew  of  a  freight  train. 
In  coupling  cars  or  making  up  trains  the  engineer  acts  upon  sig- 
nals communicated  him  eiuier  by  the  conductor  .or  brakemen ;  but 
generally  he  gives  no  orders  in  regard  thereto.  These  are  substan- 
tially the  facts  as  deposed  to  by  the  witnesses.  Now,  the  question  is, 
whether  or  not  upon  the  f  act^  stated,  the  engineer  was  the  superior 
in  such  a  sense,  as  under  our  rule,  to  make  the  company  responsi- 
ble for  the  results  of  his  negligence,  to  the  brakeman,  when  en- 
gaged in  the  character  of  service  disclosed  in  this  case. 

The  principle  upon  which  our  rule  is  based,  to  wit :  That  the 
master  will  be  liable  for  injuries  resulting  to  one  servant  from  the 
negligence  of  another  servant  who  is  the  inmiediate  superior  of 
the  first,  is  based  not  upon  the  idea  of  the  relative  rank  of  the  two 
servants,  or  the  general  superiority  of  the  one  in  position,  intelli- 
gence or  skill,  or  in  the  wages  received ;  but  upon  the  ground  that 
tne  one  is  placed  under  the  orders  and  directions  of  the  other,  and 
required  to  submit  to  and  obey  such  orders  in  the  performance  of 
his  duties ;  that  the  '^  inferior "  is  placed  in  the  position  of  a  ser- 
vant to  the  "superior."  In  such  cases  the  superior  is  held  to 
represent  the  master. 

in  this  view  we  are  of  opinion,  that  the  facts  do  not  show  that 
the  engineer  was,  in  the  sense  we  are  considering,  the  superior  of 
the  plaintiff  in  this  instance.  They  were  engaged  in  a  common 
service,  each  performing  his  particular  part.  They  may  both  be 
said  to  have  been  acting  under  the  orders,  either  express  or  implied, 
of  the  conductor.  But  the  engineer  did  not  assume  any  supervis- 
ion of  the  work  or  give  any  orders  in  regard  to  it,  and  the  plain- 
tiff cannot,  in  any  fair  sense,  be  said  to  have  been  acting  in  this 
particular  matter  under  the  orders,  either  express  or  implied,  of 
the  engineer ;  and  the  mere  fact  that  the  engineer  was  tne  supe- 
rior 0?  the  plaintiff  in  position,  skill,  inteUigence  and  pay,  does 
not  change  the  result. 

The  overwhelming  weight  of  authority  will  be  found  to  support 
this  conclusion.  We  have  had  occasion,  recently,  to  examine  tnese 
authorities  in  the  case  of  the  Knoxville  Iron  Co.  v.  Dobson,  not 
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yet  reported.  Even  the  exceptions  to  the  general  rule,  in  regard 
to  fellow-seryants,  which  we  have  established  as  above  indicated, 
is  opposed  to  the  larger  number  of  cases.  We  are  satisfied,  how- 
ever, with  our  own  rulings,  and  adhere  to  them ;  but  we  do  not 
feel  authorized  to  extend  the  exceptions  to  include  the  present  case. 
To  do  so  would  be  in  effect  to  abrogate  the  general  common  law 
rule  altogether,  a  rule  which  has  been  long  established  and  with  the 
exceptions  indicated,  universally  adhered  to. 

w  here  there  has  been  no  want  of  care  upon  the  part  of  the  mas- 
ter in  selecting  and  employing  a  servant,  or  in  failing  to  discharge 
him  after  he  is  known  to  be  incompetent,  a  fellow-servant  in  a 
common  employment  and  in  the  same  department  of  service,  not 
acting  under  the  orders  or  in  subjection  to  the  first,  has  no  remedy 
for  injuries  resulting  from  his  negligence.  If  this  be  a  hard  rule 
to  apply  to  these  unfortunate  men  who,  perhaps,  for  inadequate 
wages,  perform  so  much  arduous  and  perilous  labor,  and  so  many 
of  whom  are  injured,  it  is  still  a  rule  too  well  established  to  be 
overthrown  by  the  courts.  If  they  should  have  other  protection 
by  law,  the  law-making  power  must  provide  the  remedy.  It  is 
well  settled,  that  in  engaging  in  this  empIo;)rment,  they  take  upon 
themselves  all  the  ordinary  risks  attending  it.  One  oi  these  risks 
is  that  ^^  fellow-servants,"  although  in  general  careful  and  skilful, 
will  sometimes  be  negligent.  And  in  order  to  recover  the  plaintiff 
must  show  that  his  injury  resulted  from  the  carelessness  or  want  of 
skill  of  some  one  who,  in  the  particular  matter,  stands  in  the  place 
of  the  master. 

Of  course  in  some  cases,  a  railroad  company  may  be  held  liable 
to  a  brakeman  for  the  negligence  of  an  engineer,  as  where  the  for- 
mer is  in  fact  acting  under  the  orders  of  the  latter.  We  do  not 
mean  to  hold  that  the  relation  of  superior  or  inferior,  may  not,  in 
in  some  cases,  exist  between  them — only  that  it  did  not  in  this  case 
as  far  as  the  record  shows. 

Keverse  the  judgment. 

Brakeman  and  Engineer  are  Fellow-ServantSt— Itis  well  settled  that  the 
brakeman  and  engineer  of  a  train  are  fellow-servants  and  that  therefore  the 
railroad  company  is  not  liable  for  an  injury  to  one  of  these  parties  occasioned 
by  the  negligence  of  the  other.  Pittsburgh,  Ft.  Wayne  &  C.  R.  Co.  v, 
Lewis,  38  Ohio  St.  396;  Illinois  Central  R.  Co.  v.  Keen,  72  111.  512;  Sherman 
«.  Rochester  &  8.  R  Co.,  17  N.  Y.  153;  Wright  v.  New  York  Central  R.  Co., 
25  N.  Y.  662;  Moran  v.  New  York  Central  &  H.  R.  R.  Co.,  67  Barb.  96; 
Mobile  &  M.  R.  Co.  v.  Smith,  59  Ala.  245;  St.  Louis,  etc.,  R.  Co.  v.  Britz, 
72  III.  256;  Summerhays  v.  Kansas  Pac.  R.  Co.,  2  Col.  484;  Nashville,  C.  & 
St.  L.  R.  Co.  V.  Wheeler,  4  Am.  &  Eng.  R.  R.  Cas.  633;  Pittsburgh,  etc., 
R  Co.  e.  Ranney,  5  Am.  &  Eng.  R  R.  Cas.  588 ;  Ransier  v.  Minn.  &  St.  L. 
R  R  Co.,  11  Am.  &  Eng.  R  R  Cas.  647. 
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Ogg  jeiVBt  of  »  'T^n^xmdoii,  to  wiioHi  is  diligBiiwl  tbe  psffieraf  Mrxng* 
id  dlflelMM^Df^  '>rhf*r  ^lemitta.  and  in  wiioB.  tbe  cufp—iiga  f«aa  the  aole 
eoatm)  and  dirpiixSnn  .yf  msch  other  HivaiiUi  in  and  iiijuMl  tli»  work  wiiieh. 
they  OMiy  beordiojiriiv  rp<|aircd  Co  do,  ii,  ai  to  aneh  aerrattB  wiMnn  he  ao 
htren,  iiiaehargesaadoootroia.  tiienLpiuiiiriiiwj  of  tfacioartiii  win  iiggercMniy 
aoeb  p^w«r  (xr  cootn^l,  and  ia  not  a  feUoii  wiupbiii,  nor  ia  ha  in  tbe  aanae  line 
of  employmeat  aathe  aenpwua  he  ao  oootmlaL 

The  mere  feet  thait  one  of  a  nuaihiT  of  jeifiia  who  ave  in  the  faafait  of 
working'  together  in  the  aaae  line  of  eBLplo3rnient  for  a  coBBinon  maacar,  has 
^wer  to  control  and  ducet  the  aetiona  of  the  odicxB  with  iiiapiii't  to  aoch 
emptoymeat,  will  not  <ii  itaeif  render  the  naaterliabie  far  tbe  uegligeuce  of 
ttie  governing^  aervaat*  leaoiting  in  an  injury  to  one  of  the  otfama,  wxtfaoat 
legvd  to  other  dxeoHMtaaceai    Each  eawnmat  devoid 


If  the  aegiigeaee  eomplained  of  eonaiara  of  aofoe  act  daoB  or  4imii.iwl  by 
the  aervaat  h»^ng  aoeh  anthoricy,  which  iiriatea  to  hia  doty  aa  a  co4a- 
htvnr  with  thoae  under  hie  eooorol,  and  wfaidi  migfat  aa  ceadily  happen. 
with  one  of  them  hapvin^  no  aoeh  aathoiity,  the  comrnmi  maater  will  not 
be  liable. 

Bat  where  the  aegligeat  net  ariaea  oat  of  and  ii  the  <firact  renlt  ai 
tbe  exereiae  of  tbe  aatbority  eonlisrxed  upon  fahn  by  the  maater  over  his 
eo-ltkborers,  the  neater  will  be  liable.  In  anch  eaae  the  govemin|rserfant  is 
not  tbe  leHow^eerrant  of  thoee  mder  hia  efaacge  with  leapeet  to  Hm  em^ 
eiae  of  aneb  powers. 

Affral  from  tbe  Appellate  Court  for  the  Tlurd  DutncL 

Williamg^  Barr  A  Capep  for  appellant. 

Fifer  A  Phillipg  and  W.  E.  Hughes  for  appellees. 

MvLKKT^  J. — This  action  was  brought  in  the  McLan  Cxrcnit 
Vmtrt  hy  (/proline  Maj^  tbe  appellee,  as  administratrix  of  her  late 
bnf^bandy  Clirigtian  May,  against  the  Chicago  and  AJton  R.  R.  Co. 
ior  negligently  and  wron^nllj  causing  lus  death.  There  was  a 
trial  npon  the  merits  in  the  circuit  conrt,  resulting  in  a  indgment 
iof  the  plaintiff  for  $8250,  which,  on  appeal  to  the  Appellate  Court 
iifV  the  riiird  District,  was  affirmed,  and  the  company  brings  the 
oa«e  here  for  review. 

In  the  view  of  the  legal  questions  presented  by  the  record  and 
dJACiissed  by  counsel,  we  deem  it  proper  to  state  the  circumstances 
hnrnculiately  connected  with  the  deatn  of  the  deceased  with  some 
iarti(;iilarity.  They  are  in  substance  as  follows:  The  deceased,  at 
he  time  of  his  death,  was  one  of  a  nnmber  of  hands  in  the  em- 
ployment of  the  railroad  company  in  a  lumber  yard  connected  with 


8 


SEBVAirrS — ^NEGLIGENCE — ^FELLOW-SERVANTS.  321  * 

its  work  ehopB,  at  Bloomington,  nnder  the  immediate  control  and 
chsu*ge  of  one  Frederick  Fricke,  who  was  also  in  the  employment 
of  the  company,  as  foreman  of  the  lamber  yard.  Immediately  be- 
fore the  death  of  May,  we  find  Fricke,  together  with  a  squad  of 
these  hands,  including  the  deceased,  engaged  in  removing  a  lot  of 
lumber  from  the  yard  to  the  car  shops.  The  lumber  in  question 
consisted  of  a  pile  of  heavy  oak  plank,  some  sixteen  feet  long.  For 
the  purpose  ox  removal  it  nad  already  been  placed  upon  a  small, 
light  car,  some  six  or  eight  feet  long,  called  a  "rubble car,"  which 
was  used  in  handling  lumber  in  the  yard  and  in  removing  it  to  the 
shops.  The  lumber,  as  well  as  the  car,  was  at  the  time  sheeted 
witn  ice  and  snow.  The  car  thus  loaded  stood  on  the  track  north 
of  the  shops,  and  immediately  south  of  it,  on  the  same  track,  stood 
a  large  box  car  which  had  to  be  sot  out  of  the  way  before  the  lum- 
ber could  be  run  down  into  the  shops.  To  get  this  car  out  of  the 
way  it  was  necessary  that  both  cars  should  be  pushed  some  distance 
north,  beyond  a  switch,  so  the  box  car  could  be  switched  ofi  to  one 
side  and  by  that  means  let  the  rubble  car,  so  loaded,  pass  back 
south  into  the  shops.  To  accomplish  this  object  Fricke  ordered 
the  men  to  push  tne  box  car  against  the  rubble  car,  which  shoved 
the  lumber  so  far  over  on  the  north  end  of  it  that  the  small  car, 
thus  loaded,  would  have  tipned  up  and  thrown  the  lumber  out,  but 
for  the  fact  the  bumper  of  tne  box  car  held  it  down.  The  two  cars 
were  pushed  in  this  manner  till  they  passed  the  switch,  when 
Fricke  ordered  the  men  to  leave  the  small  car  where  it  was,  and 
push  the  large  one  south,  out. of  the  way.  Two  of  the  men,  Grenz 
and  Schmekel,  went  to  the  north  end  of  the  planks,  as  they  lay 
projected  on  the  rubble  car,  and  held  them  up,  while  the  other 
nands  commenced  pushing  the  lar^e  car,  as  directed  by  Fricke,  and 
as  soon  as  the  cars  were  sufficiently  separated,  some  of  the  men, 
including  May,  went  in  between  the  two  cars,  to  enable  them  to 
push  with  more  eflfect.  While  matters  were  in  this  situation,  Fricke 
called  Grenz  and  Schmekel  to  also  come  and  help  push  the  large 
car,  whereupon  they  told  him  the  plank  would  fall  and  some  one 
would  get  hurt,  ifotwithstanding  this  admonition  and  warning, 
Fricke  repeated  his  order  with  emphasis,  saying,  "  Let  the  lumber 
go  to  the  devil."  The  order  was  obeyed,  and  instantly  the  north 
end  of  the  lumber  fell  to  the  ground,  tilting  up  the  south  end  of 
the  little  car  and  driving  it  forward  with  great  force  against  the 
end  of  the  car  being  thus  shoved.  The  action  of  the  car  was  so  in- 
stantaneous the  parties  pushing  at  the  end  of  the  box  car  had  no 
time  to  escape,  and  the  deceased  was  caught  between  the  bumper  of 
the  large  car  and  the  rubble  car,  thereby  inflicting  injuries  from 
which  he  subsequently  died. 

The  instruction  claimed  to  be  most  objectionable,  and  the  only 
one  specially  noticed  in  appellant's  brief  in   this  court,  is  as- 
follows : 

15  A.  &  E.  R.  Cas.— 21 
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^^  2.  That  one  fiervant  of  a  corporation  to  whom  the  corporation 
delegates  the  power  of  hiring  and  of  discharging  other  servants, 
and  m  whom  the  corporation  vests  the  sole  control  and  direction  of 
such  other  servants  in  and  about  the  work  which  thej  may  be  or- 
dinarily required  to  do,  is,  as  to  such  servants  whom  he  so  hires, 
discharges  and  controls,  the  representative  of  the  master,  and  is  not 
a  fellow-servant,  and  is  not,  under  such  state  of  facts,  if  proven  by 
tlie  evidence,  in  the  same  line  of  employment  as  the  servants  whom 
he  so  controls." 

The  consideration  of  this  instruction  will  necessarily  lead  us  to 
inquire  when  the  master  will,  and  when  he  will  not,  be  held  liable 
for  the  negligence  of  one  servant  resulting  in  ininry  to  another,  and 
also  to  determine,  as  near  as  may  be,  the  controlling  principle  gov- 
erning cases  of  this  character. 

Counsel  for  appellant,  after  referring  to  that  part  of  the  opinion 
in  the  Moranda  case,  93  111.  302,  wherein  is  discussed  the  reasons 
which  led  to  the  adoption  of  the  rule  which  exempts  the  common 
master  from  liability  on  account  of  an  injury  caused  by  the  negli- 
gence of  a  fellow-servant  in  the  same  line  of  employment,  proceed 
to  say  of  this  instruction  :  "  It  would  hardly  seem  necessary  to 
argue  that  this  instruction  places  the  question  of  who  are  fellow- 
servants  on  an  entirely  difierent  basis, — ^that  is,  although,  as  in  this 
case,  they  were  in  the  strictest  sense  consociates,  yet  if  one  had  the 
right  to  employ  and  discharge  the  other,  and  direct  the  work,  thev 
are  not  fellow-servants.  This  may  all  be  true,  and  yet  public  pol- 
icy requires  one  to  watch  the  other,  and  notify  the  superior  of  in- 
capacity or  carelessness  in  a  dangerous  employment,  as  much  as  if 
they  were  all  employed  and  directed  by  a  common  superior."  It 
is  to  be  remarked,  in  the  first  place,  the  office  or  object  of  the  in- 
struction was  not  to  state  to  the  jury  the  reasons  upon  which  the 
rule  in  question  is  founded,  but  rather  to  state  a  hypothetical  case 
in  which  the  rule  itself  would  not  be  applied,  and  if  this  fact  is 
kept  in  view,  we  see  no  ground  for  misapprehension,  nor  do  we  see 
any  real,  or  even  apparent,  conflict  between  it  and  what  is  said  in 
the  Moranda  case.  The  instruction  does  not,  either  in  terms  or  by 
implication,  tell  the  jury  that  a  servant  who  has  power  to  hire  and 
discharge  other  servants  with  whom  he  is  in  the  nabit  of  working 
or  rendering  service  to  a  common  master,  can  not,  by  reason  there- 
of, be  a  fellow-servant  within  the  meaning  of  the  rule  which  ex- 
empts the  master  from  liability.  But  admitting  the  instruction, 
when  considered  alone,  is  ambiguous  in  this  respect,  the  jury  could 
not  possibly  have  been  misled  by  it,  for  the  court  distmctly  laid 
down  the  very  reverse  of  this  proposition  in  the  following  instruc- 
tions given  for  the  defendant : 

*'  3.  The  court  instructs  the  jury,  for  the  defendant,  that  the 
common  employer  is  not  liable  for  any  injury  that  may  accrue  to 
one  of  a  set  of  lellow-servants  of  that  common  employer  engaged 
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in  the  same  line  of  employnient  by  reason  of  the  negligence  of  a 
fellow-servant  in  the  same  line  of  employment,  and  the  fact  that 
the  fellow-servants  are  employed  by  different  agents  of  the  com- 
mon employer,  or  that  one  has  general  supervision  of  the  work  of 
the  whole,  and  a  right  to  direct  its  execution,  does  not  prevent 
them  from  being  fellow-servants  of  the  common  employer  in  the 
same  line  of  employment." 

"  7-  The  court  instructs  the  jury,  for  the  defendant,  that  the 
mere  fact  that  of  a  gang  of  workmen  one  is  the  foreman,  does  not 
prevent  their  all  being  servants  in  the  same  line  of  employment,  or 
render  the  employer  liable  for  an  injury  resulting  from  the  negli- 
gence of  such  superintendent  or  superior." 

The  instruction  complained  of,  when  fairly  construed,  in  effect 
tells  the  jury  that  a  servant  having  the  exclusive  control  over  other 
servants  under  a  common  master,  including  the  power  of  hiring 
and  discharging,  is,  in  the  exercise  of  these  powers,  the  representa- 
tive of  the  master,  and  not  a  mere  fellow-servant,  and  this,  we 
understand,  is  the  true  rule  on  the  subject.  It  is  true  the  instimc- 
tion  does  not  state  this  in  so  many  words,  but  when  construed  in 
the  light  of  the  facts  and  the  two  instmctions  above  mentioned 
given  for  the  defendant,  what  we  have  stated  is  the  fair  import  of 
it.  More  or  less  is  to  be  inferred  in  all  writings,  and  instructions 
are  no  exceptions  to  the  rule.  Any  attempt  to  say,  in  express  terms, 
everjr  possible  conclusion  or  inference  intended  to  be  drawn  from  a 
writmg,  could  not,  in  the  nature  of  things,  be  done,  for  the  attempted 
explanations  would  also  have  to  be  explained,  and  so  on  indefin- 
itely. Moreover,  such  a  course,  instead  of  leading  to  perspicuity 
and  certainty,  would  most  generally  result  in  confusion  and  doubt. 
Now,  if  after  the  word  "  master,"  in  the  fourth  line  from  the  bot- 
tom of  the  instruction,  the  words,  "when  exercising  such  power 
or  control,"  were  inserted,  it  would  relieve  the  instruction  from  all 
ambiguity  whatever,  and  it  would  be  entirely  unobjectionable,  even 
if  standing  alone.  But  we  think  the  omitted  words  are  fairly 
implied,  and  hence  there  is  no  substantial  objection  to  the  in- 
struction. 

The  true  rule  on  the  subject,  as  we  understand  it,  is  this :  The 
mere  fact  that  one  of  a  number  of  servants  who  are  in  the  habit  of 
working  together  in  the  same  line  of  employment,  for  a  common 
master,  nas  power  to  control  and  direct  trie  actions  of  the  others 
with  respect  to  such  employment  will  not  of  itself  render  the  mas- 
ter liable  for  the  negligence  of  the  governing  servant,  resulting  in 
an  injury  to  one  of  the  others,  without  regard  to  other  circumstances. 
On  tne  other  hand,  the  mere  fact  that  the  servant  exercising  such 
authority,  sometimes,  or  generally,  labors  with  the  others  as  a  com- 
mon hand,  will  not  of  itself  exonerate  the  master  from  liability  for 
the  former's  negligence  in  the  exercise  of  his  authority  over  the 
others.     Every  case,  in  this  respect,  must  depend  upon  its  own  cir- 
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eannrfantfea.  If  tlie  D^iligenoe  oompbuned  of  eonasls  of  fiome  met 
done  or  omitted  by  one  having  raeb  taxthoritj,  wbidi  relateB  to  1d£ 
duties  Si  a  co-laborer  with  those  under  his  oontrol,  and  wliicli  might 
just  as  readily  bare  happened  with  one  of  them  having  no  sadian- 
thority,  the  common  master  will  not  be  liable.  For  instuiee,  if  the 
section  boss  of  a  railroad  company,  while  working  with  his  sqiiad 
of  men  on  the  company^s  road,  should  negligently  strike  or  other- 
wise injure  one  of  them,  causing  his  death,  the  company  woiild  not 
)>e  liable ;  but  when  the  negligent  act  complained  of  arises  out  of 
and  is  the  direct  result  of  the  exercise  of  the  authority  con- 
ferred upon  him  by  the  master  over  his  co-laborers^  the  master  will 
be  liable.  In  such  case  he  is  not  the  fellow-servant  of  those  under 
his  charge,  with  respect  to  the  exercise  of  such  power,  for  no  one 
but  himself,  in  the  case  supposed,  is  clothed  witn  authority  to  oon^ 
mand  the  others. 

When  a  raiiwav  company  confers  authority  upon  one  of  its  em- 
ployees to  take  cnarge  and  control  of  a  gang  of  men  in  carrying 
on  some  particular  branch  of  its  business,  such  employee,  in  gov- 
eniing  and  directing  the  movements  of  the  men  under  his  chaige 
with  respect  to  that  branch  of  its  business,  is  the  direct  representa- 
tive of  trie  company  itself,  and  all  commands  given  by  him  within 
tlie  scope  of  his  an  then  tv  are,  in  law,  the  commands  of  the  com- 
pany, and  the  fact  that  he  may  have  an  immediate  superior  stand- 
ing between  Iiim  and  the  company  makes  no  difference  in  this  re- 
spect. In  exercising  this  power  he  does  not  stand  upon  the  same 
plane  with  those  under  his  control.  His  position  is  one  of  super- 
iority. When  he  gives  an  order  within  the  scope  of  his  authoritj. 
if  not  manifestly  unreasonable,  those  under  his  charge  are  bound 
to  obey,  at  the  peril  of  losing  their  situations,  and  such  commands 
are,  in  contemplation  of  law,  the  commands  of  the  company,  and 
hence  it  is  held  responsible  for  the  consequences.  These  views 
are  in  strict  accord  with  all  that  is  said  in  the  Moranda  Case,  to 
which  such  frequent  references  have  been  made.  It  is  believed, 
moreover,  that  the  test  here  suggested,  and  recognized  in  many  of 
the  cases,  will  reconcile  many  of  the  apparently  conflicting  decis- 
ions of  the  courts  of  this  country  which  have  declined  to  follow  the 
English  rule  on  this  subject,  and  the  principle,  though  not  for- 
mally announced  heretofore,  is  the  logical  result  of  our  own  ad- 
judications. 

Testing  the  present  case  by  the  rule  here  announced,  the  com- 

Sany  is  clearly  liable,  for  it  is  manifest  that  May's  death  was  the 
irect  result  of  an  improper  and  inconsiderate  order  that  no  one 
exercising  ordinary  skill  or  prudence  would  have  given.  It  was 
not  a  mere  careless  act  dome  by  him  in  pei*forming  his  work  as  a 
co-laborer  or  fellow-servant,  but  it  was  a  negligent  and  unskilful 
exercise  of  his  power  and  authority  over  the  men  in  his  charge,  for 
which,  as  we  have  already  seen,  the  company  must  be  held  to  an- 
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8wer.  In  support  of  the  general  views  here  expressed  we  cite  the 
following  autnorities  :  iBuckner  v.  New  York  Central  R.  Co.,  2 
Lansing,  506  (49  N.  Y;  672) ;  Chic^o,  etc.,  R.  Co.  v.  McLallen,  84 
111.  116 ;  Lalor  v.  Chicago,  etc.,  R.  Co.,  52  id.  401 ;  Mullen  v.  P. 
&  S.  M.  Steamship  Co.,  78  Pa.  St.  25 ;  Gormley  v.  Vulcan  Iron 
Works,  61  Mo.  492. 

The  judgment  of  the  Appellate  Court,  we  think,  for  the  reasons 
stated,  is  right,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 

Foreman  it  Vice-Principal. — A  person  acting  in  the  capacity  of  foreman  or 
yard  master,  is  generally  considered  as  a  yice-principal  and  the  company  is 
accordingly  lialue  for  injuries  occasioned  to  a  servant  under  him  by  reason  of 
his  negligence.  Flike  v,  Boston  &  A.  R.  Co.,  53  N.  T.  549:  Booth  v.  Bos- 
ton &  A.  R.  Co.,  78  N.  Y.  88;  McCosker  v,  L.  I.  R.  Co.,  5  Am.  &  Eng.  R. 
R.  Cas.  564;  Stevenson  v.  Jewett,  16  Hun.  210;  Brabbitts  v,  C.  &  N.  W.  R. 
Co.,  88  Wise.  289;  Tyson  v.  South  &  N.  A.  R  Co.,  61  Ala,  554;  Dibbin  «. 
Richmond  &  D.  R.  Co.,  81  N.  C.  446;  Stoddard  f>.  St.  Louis,  etc.,  R  Co.,  65 
Mo.  514;  Lake  Shore,  etc.,  R.  Co.  «.  Lavalley,  5  Am.  &  Eng.  R  R.  Cas.  £49; 
Hall  V.  Missouri  Pac.  R.  Co.,  8  Am.  &  Eng.  R.  R  Cas.  106;  H.  &  T.  C.  RR. 
Co.  «.  Marcelles,  12  Am.  &  Eng.  R  R  Cas.  231 ;  Hannibal  &  St.  Joe  R  R. 
Co.  V,  Fox,  and  note,  infra.  But  see  Roseo.  Boston  &  A.  R.  Co.,  58  N.  T. 
217;  Besel  v.  New  York  0.  &  H.  R  R  Co.,  70  N.  Y.  171 ;  Hofnagle  v.  N.  Y. 
C.  &  H.  R  R  Co.,  55  N.  Y.  608;  Wager  t>.  Penna.  R  R  Co.,  55  Pa.  St. 
460;  Hodgkins  v.  Eastern  R  Co.,  119  Mass.  419;  Zeigler  «.  Day,  123  Msss. 
152. 

Test  as  to  who  Is  Vice-Principal. — ^Whether  or  not  the  officer  in  question 
has  the  power  to  employ  and  discharge  servants  is  often  considered  as  the 
most  important  point  in  determining  whether  or  not  he  is  to  be  deemed  a 
vice- principal.  Kansas  Pac.  R.  Co.  v.  Little,  19  Eans.  267;  Chapman  v.  Erie 
R  Co.,  55  N.  Y.  579;  Malone  v,  Hathaway,  64  N.  Y.  5;  Brothers  v.  Cartter, 
52  Mo.  372;  Stoddard  v.  St.  Louis,  etc.,  R.  Co.,  65  Mo.  514;  Walker  v.  Boi- 
ling, 22  Ala.  294;  Huntingdon  &  Broad  Top  R.  &  C.  Co.  «.  Decker,  82  Pa. 
St.  119;  s.  c,  84  Pa.  St.  419;  Cumberland  &  P.  R  Co.  «.  State,  44  Md.288; 
Kansas  Pacific  R  R  Co.  «.  Salmon,  11  ELans.  83;  Cook  f>.  Hannibal  &  St. 
Joe  R  Co.,  68  Mo.  397. 


Hahiobal  and  St.  Joseph  R.  R  Oa 

V. 

Fox. 

(Advance  Ocue,  Karuaa.    March  6,  1884.) 

At  common  law,  the  master  assumes  the  duty  towards  the  servant  of 
exercising  reasonable  care  and  diligence  to  provide  the  servant  with  a  rea- 
sonably safe  place  at  which  to  work ;  and  where  the  service  required  of  an 
employee  is  of  a  peculiarly  dangerous  character,  it  is  the  duty  of  the  master 
to  make  reasonable  provision  to  protect  him  from  the  dangers  to  which  he 
is  exposed  while  engaged  in  the  discharge  of  his  duty. 

At  common  law,  whenever  the  master  delegates  to  any  officer^  servant, 
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agent,  or  employee,  high  or  low,  the  performance  of  any  daty  which  feally 
devolves  upon  the  master  himself,  then  such  officer,  servant,  agent,  or  em- 
ployee stands  in  the  place  of  the  master  and  becomes  a  substitute  for  the 
master  and  the  master  is  liable  for  his  acts  or  his  negligence. 

A  foreman  or  boss  car  repairer  of  a  railroad  company  was  put  in  charge  of 
three  subordinate  car  repairers,  whose  duty  it  was  to  repair  cars  while  stand- 
ing on  the  track  in  the  yard  of  the  company  in  which  trains  were  to  be 
made  up,  at  St.  Joseph,  Mo.  The  company  left  everything  concerning  the 
work  of  repairing  the  cars,  the  control  of  the  subonlinate  employees,  and 
their  protection  while  engaged  in  their  work,  to  such  foreman  or  boss 
repairer;  the  foreman  directed  a  car  to  be  set  on  the  track  at  a  particular 

Slace  for  the  purpose  of  being  repaired ;  he  then  ordered  two  of  his  subor- 
inates  to  go  under  the  car  for  the  purpose  of  repairing  it;  these  employees 
took  with  them  the  tools  necessary  to  make  the  repairs  and  while  they  were 
engaged  in  repairing  the  car,  other  cars  pushed  this  car  along  upon  the  track 
in  such  a  manner  as  to  cause  the  car  to  break  and  mangle  the  arm  of  plaintiff, 
one  of  the  subordinate  employees;  plaintiff  had  nothing  to  do  with  the 
movement  of  the  cars  pushed  asainst  the  car  under  which  he  was  working; 
he  did  not  know  and  could  not  have  known  in  the  situation  he  was  in,  that 
cars  were  being  pushed  against  the  car  under  which  he  was  at  work  until 
they  struck  the  car;  no  notice  or  warning  from  the  foreman  or  by  signal- 
bell  or  otherwise  was  ffiven  him  of  the  approach  of  the  car ;  it  was  not  in 
his  power  to  prevent  the  collision  of  the  cars  or  to  save  himself,  by  the  exer- 
cise of  reasonable  care,  from  injury;  at  the  time  the  foreman  was  present 
overseeing  the  work  and  it  was  his  duty  to  notify  the  yard  master  naving 
control  o?  the  management  of  the  cars  when  and  where  he  was  ffoing  to 
repair  a  car;  no  signal-flags  were  furnished  by  the  company  or  used  by  the 
foreman  to  designate  the  car  that  was  being  repaired;  hdd,  that  it  was  the 
duty  of  the  foreman  or  boss  car  repairer  as  the  representative  of  the  com- 
pany to  see  that  reasonable  precautions  were  taken  to  protect  and  guard  his 
subordinates  while  engaged  in  the  discharge  of  their  duties  under  the  car 
where  he  had  placed  t£em  against  danger  arising  from  the  switching  of  cars 
and  the  making  up  of  trains  on  the  same  track,  and  for  an  injury  resulting 
from  his  negligence  in  this  respect,  the  company  is  liable. 

Erbob  from  Atchison  County. 

Geo.  W.  Easley  and  B.  F.  Stringfellow  for  plaintiff  in  error. 

ThoB.  P.  Fenlon  and  John  C.  Tomlinsop  for  defendant  in  error. 

HoBTON,  C.  J.— This  was  an  action  to  recover  damages  on 
account  of  certain  oersonal  injuries  received  by  Fox,  plaintiff 
below,  while  engaged  in  the  service  of  the  railroad  company,  by 
the  alleged  negligence  of  the  company  and  its  employees.  The 
evidence  in  behalf  of  Fox  tended  to  show  that  on  March  3,  1883, 
Robert  Lovell  was  the  foreman  or  boss  car  repairer  in  the  yards  of 
the  railroad  company  at  St.  Joseph,  Mo.  That  Harris  Harrington 
was  the  yard  master  of  the  companv,  and  had  control  of  the  move- 
ment of  cars  at  the  same  place ;  that  Lovell  had  under  his  orders 
two  day  repairers  and  one  night  repairer ;  that  Fox  was  one  of  the 
day  repairers;  that  Fox  and  Edward  Powers  were  ordered  by 
Lovell  to  go  under  a  car  in  the  yards  of  the  company  in  the  said 
city  of  St.  Joseph,  for  the  purpose  of  repairing  the  car ;  that  they 
took  with  them  the  tools  necessary  to  make  the  repairs ;  that  while 
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they  were  working  under  the  car,  other  cars  pushed  this  car  alon^ 
upon  the  track  in  such  a  manner  as  to  cause  the  car  to  break  and 
mangle  the  arm  of  Fox ;  that  Fox  had  nothing  to  do  with  the 
movement  of  the  cars  pushed  against  the  car  under  which  he  was 
working ;  that  he  did  not  know  and  could  not  have  known  in  the 
situation  he  was  working  that  cars  were  being  pushed  against  the 
car  under  which  he  was,  until  they  struck  the  car ;  that  no  notice 
or  warning  from  Lovell,  by  signal-bell,  or  otherwise,  was  given 
to  him  of  the  approach  of  the  cars ;  that  it  was  not  in  his  power 
to  prevent  the  collision  of  the  cars;  that  at  the  time,  Kobert 
Level],  the  foreman,  was  present,  overseeing  the  work;  that  by 
the  order  of  Lovell  the  car  which  was  pushed  over  plaintiffs  arm 
was  set  on  the  track  at  the  place  where  it  was  being  repaired ;  that 
four  or  five  days  after  the  injury,  Lovell  was  discharged  from  the 
employ  of  the  company ;  that  the  latter  had  frequentlv  applied  to 
the  company  for  flags  to  designate  cars  that  were  to  be  repaired, 
but  up  to  this  time  they  had  not  been  furnished ;  that  at  this  time 
the  only  means  that.  Harrington,  the  yard  master,  had  of  knowing 
the  car  repairers  were  at  work  upon  a  car,  was  by  the  foreman  or 
boss  repairer  telling  him  when  and  where  he  was  going  to  repair 
a  car ;  that  after  the  injury  to  Fox,  signal  flags  were  used  to  desig- 
nate the  cars  that  were  being  repaired. 

It  is  claimed  for  the  railroad  company  that  the  petition  failed  to 
state  any  cause  of  action ;  that  the  trial  court  erred  in  overruling 
the  demurrer  to  the  evidence  of  Fox;  that  the  court  erred  in  re- 
fusing to  direct  the  iury  to  flnd  for  the  railroad  company ;  that 
the  court  erred  in  tne  instructions  given  and  excepted  to;  and 
finally,  that  the  court  erred  in  refusing  to  enter  judgment  for  the 
company  upon  the  special  findings  of  fact  returned  by  the  jury. 

Tno  principal  question  in  this  case  is,  whether  the  railroad  com- 
pany was  guilty  of  negligence  towards  Fox.  The  injury  com- 
plained of  occurred  in  the  State  of  Missouri,  and  it  is  conceded 
that  the  common  law  as  to  the  liability  of  master  for  injuries  to 
servants  is  in  force  in  that  State. 

The  contention  of  the  railroad  company  is  that  the  petition 
attempted  to  state  a  right  of  action  based  on  an  injury  caused  by 
the  negligence  of  a  fellow-servant ;  that  all  the  acts  of  negligence 
charged  or  proved  were  purely  and  simply  acts  of  negligence  of  a 
fellow-servant,  for  which  under  the  common  law  the  railroad  com- 
pany was  not  liable.  In  support  of  this  it  is  further  contended 
that  the  foreman  or  boss  car  repairer  was  a  fellow-servant  with  the 
subordinate  employees  under  his  control.  We  do  not  concur  in 
this  view.  In  Bailroad  Co.  v.  Salmon,  14  Kas.  512,  in  speaking 
of  the  oflScers,  agents  and  servants  of  a  railroad  company  empow- 
ered to  furnish  proper  implements,  machinery  and  materials 
for  the  employees  to  operate  with  in  accomplisning  their  work, 
it  was  said  that  "these  higher  officers,  agents  or  servants  can- 
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not,  with  any  degree  of  propriety,  be  termed  fellow-serrantg 
with  the*  other  employees  who  do  not  possess  any  such  exten- 
sive powers  and  who  nave  no  choice,  but  to  obey  such  superior 
ofScers,  agents  or  servants.  Such  higher  officers,  agents  or  ser- 
vants must  be  deemed  in  all  cases,  when  they  act  within  the  scope 
of  their  authority,  to  act  for  their  j)rincipal,  in  the  place  of  tne 
principal,  and  in  fact  to  be  the  principal.  We  also  think  that  it 
IS  the  duty  of  a  railroad  company,  with  reference  to  botli  passen- 
gers and  employees,  to  exercise  reasonable  care  and  diligence  in 
making  sufficient  regulations  for  the  safe  running  of  trains  so  as 
to  avoid  injury  from  collision  or  from  any  other  source.  .  .  .  If  an 
employee  performs  the  duties  of  one  of  the  higher  officers,  agents 
or  servants,  of  which  we  have  already  spoken,  tlie  company  is  gen- 
erally responsible  for  his  negliffence,  whatever  may  be  his  grade." 

One  01  the  exceptions  to  the  general  rule  of  the  common  law, 
that  the  master  is  not  liable  to  one  employee  for  the  negligence  of 
a  co^mployee  in  the  same  service,  arises  from  the  obligation  of 
the  master,  whether  a  natural  person  or  corporate  body,  not  to 
expose  the  servant  when  conducting  the  master's  business  to  perils 
or  hazards  against  which  he  may  be  guarded  by  proper  diligence 
upon  the  part  of  the  master.  If  it  were  otherwise,  the  master 
would  be  released  from  all  obligation  to  make  reparations  to  an 
employee  in  a  subordinate  position  for  any  injury  caused  by  the 
wrongful  conduct  of  the  persons  placed  over  him,  whether  they 
were  fellow-servants  in  the  same  common  service  or  not. 

In  Kailroad  Co.  v.  Holt,  29  Kas.  149,  it  was  said :  "  Tlie  rule 
is,  even  under  the  common  law,  that  the  master  employing  ser- 
vants upon  any  work,  particularly  a  dangerous  work,  must  use  due 
and  reasonable  diligence  that  he  does  not  induce  them  to  work 
under  the  notion  that  they  are  working  with  proper  and  safe 
machinery,  while  employing  defective  ana  dangerous  machinery ; 
and  if  an  empleyee  is  injured  on  that  account  and  without  fault 
of  his  own,  the  master  is  liable  in  damages." 

In  Bailroad  Co.  v.  Moore,  29  Kas.  632,  it  was  said :  ^^  In  all 
cases  at  common  law,  a  master  assumes  the  duty  towards  a  servant 
of  exercising  reasonable  care  and  diligence  to  provide  the  servant 
with  a  reasonably  safe  place  at  which  to  work.  .  .  .  And  at  com- 
mon law,  whenever  the  master  delegates  to  any  officer,  servant, 
agent  or  employee,  high  or  low,  the  performance  of  any  duty 
wnich  really  devolves  upon  the  master  himself,  then  such  officer, 
servant,  agent  or  employee,  stands  in  the  place  of  the  master  and 
becomes  a  substitute  for  the  master — a  vice-principal — and  the 
master  is  liable  for  his  acts  or  his  negligence." 

In  the  late  case  of  Kailroad  Co.  v.  Moore,  31  Kas.,  it  was 
decided  ^^  that  at  common  law,  a  railroad  company  is  liable  to  a 
brakeman  for  injuries  caused  by  the  negli^nce  of  the  road  master 
or  foreman,  whose  duty  it  was,  over  a  portion  of  the  road,  to  direct 
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repairs  and  keep  it  in  safe  condition."  These  antliorities,  and 
manj  others  which  mi^ht  be  cited,  established,  we  think,  that  it 
was  the  dnty  of  the  rai^oad  company  to  make  snch  provisions  and 
regulations  for  the  safety  of  the  subordinate  employees  under  the 
control  and  direction  of  Loyell  as  would  afford  them  reasonable 
protection  from  the  dangers  incident  to  the  performance  of  their 
respective  duties.  It  was  the  duty,  therefore,  of  the  company  to 
protect  them  from  the  dangers  to  which  they  were  exposed  from 
moving  trains  while  engaged  in  the  work  of  repairing  cars.  With- 
out such  protection  they  were,  while  at  work,  constantly  in  immi- 
nent danger.  If  the  company  had  furnished  flags  to  designate  the 
cars  that  were  being  repairea  and  these  had  been  placed  in  the 
centre  of  the  rails  near  tiie  car  under  which  Fox  was  working,  they 
would  undoubtedly  have  prevented  the  injury  complained  of,  but 
the  company  furnished  no  flags.  It  left  everything  concerning 
the  work  of  repairing  the  cars,  the  control  of  the  subordinate 
employees  and  their  protection  while  engaged  in  their  work,  to 
Lovell.  He  was  not  only  the  foreman  to  direct  the  work  of  his 
subordinates,  but  he  was  the  person,  above  all  others,  to  provide 
that  they  had  a  reasonably  safe  place  at  which  to  work ;  and  while 
he  was  present,  ovenseeing  then*  work,  upon  him  devolved  the 
duty  of  using  ordinary  care  and  diligence  to  prevent  them  from 
being  injured,  mangled  or  crushed  by  other  trains  or  care  moving 
the  one  under  which  he  had  placed  them.  It  is  immaterial,  there- 
fore, whether  Lovell  be  called  superintendent,  middleman,  boss 
repairer,  or  foreman.  The  duty  devolved  upon  him  to  direct  his 
subordinates  to  work  in  a  peculiarly  dangerous  place,  where  by 
the  exercise  of  reasonable  care  they  could  not  protect  themselves 
from  approaching  trains  or  cars ;  and  under  such  circumstances  the 
duty  devolved  upon  him  as  the  representative  of  the  company,  to 
protect  his  subordinates  while  at  work  from  the  switching  of  cars 
and  the  making  up  of  trains  on  the  same  track.  He  failed  to 
perform  his  duty.  For  his  negligence  in  this  respect  the  company 
18  liable.  The  latter  cannot  m  this  matter  interpose  between  it 
and  Fox,  who  has  been  injured  without  fault  on  his  pail;,  the 
personal  responsibility  of  Lovell  who,  exercisinff  the  company's 
authority  has  violated  the  duty  he  owed,  as  well  to  Fox  as  the 
company.  Hough  v.  Railway  Co.,  100  U.  S.  213,  and  cases  there 
cited ;  Railway  Co.  v.  Lavalley,  36  O.  St.  221. 

All  the  exceptions  taken  must  be  overruled.  If  the  allegations 
in  the  petition  were  in  any  manner  indefinite  or  uncertain,  as  alleged 
by  counsel,  application  should  have  made  to  compel  the  plaintiff 
below  to  make  the  petition  definite  and  certain  by  amendment. 
Sec.  119  of  the  Code;  Insurance  Co.  v.  Duffy,  2  Kas.  347; 
Meagher  v.  Morgan,  3  Kas.  372 ;  Smith  v.  Burnes,  8  Kas.  197 ; 
Railroad  Co.  v.  Comm'rs  of  Douglas  Co.,  18  Kas.  169. 

Under  the  circumstances,  we  do  not  regard  the  damages  as 
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excessive.    Kailway  Oo.  v.  Yoang,  19  Kas.  488 ;  Bailroad  Co.  v. 
Moore,  31  Kas. 

With  the  conclasione  we  have  reached,  it  is  unnecessary  to  com- 
ment upon  the  other  questions  presented ;  we  are  convinced  that 
there  is  no  error  appearing  upon  the  record  to  justify  a  reversal 
of  the  judraient.  Therefore  the  judgment  of  tne  district  court 
must  be  afbrmed. 

Foreman  and  Servant  under  him  making  Repairs  are  not  Fellow-Ser- 
vantSt — A  foreman  or  boss  haTing  charge  of  repairs  either  of  the  road-bed  or 
machinery  of  the  company  is  generally  held  to  be  a  vice-principal,  and  for 
an  injury  to  a  person  under  him  resulting  from  his  negli^nce,  the  railroad 
company  is  liable.  Brabbitts  v.  Chicago  &  N.  W.  R  Co.,  88  Wise.  289; 
Lewis  V,  St.  Louis  &  L  Mt.  R.  Co.,  59  Mo.  495 ;  Cook  e.  Hannibal  &  St.  Joe 
R.  R.  Co.,  68  Mo.  897;  Louisville  &  Nashville  R.  Co.  e.  Bowber,  9  Heisk. 
866;  Stevenson  v.  Jewitt,  16  Hun.  210;  Deppe  e.  Chicago,  R.  L  &  P.  R 
Co.,  88  Iowa,  592;  Lake  Shore,  etc.,  R  Co.  e.  Ijavalley,  6  Am.  &  Eng.  R  R 
Cas.  649.  See  Houston  &  T.  C.  R  Co.  e.  Marcelles,  12  Am.  &  Eng.  R  R 
Cas.  281.  But  see  Mobile  &  M.  R.  Co.  v.  Smith,  60  Ala.  246;  Weger  e.  Pen- 
na.  R.  R  Co.,  56  Pa.  St.  460;  Hofnagle  e.  N.  T.  Central  &  H.  R.  R  Co.,  65 
N.  T.  608;  Barringer  9.  Delaware  &  Hudson  Canal  Co.,  19  Hun.  216;  Hamil- 
ton e.  L-on  Mt.  Co.,  4  Mo.  App.  564.  See  Chicago  &  Alton  R  R  Co.  v.  May, 
and  note,  supra. 


Atohibon,  Topbka  and  Saitta  F:6  R  R  Oow 

V. 

Ema 

{AdooMe  (km,  Kamoi.  April  7,  1884.) 

The  words,  ''  an  action  for  injury  to  the  rights  of  another,  not  aridnff  on 
contract,^'  in  subdivision  8,  of  section  18  of  the  Code  of  Civil  Procemire, 
limit  and  qualify  the  provision  in  subdivision  2,  of  said  section  18,  giving 
three  years  in  which  to  commence  an  action  **upon  a  liability  created  by 
statute,'^  and  therefore,  the  two-years  limitation  for  commencing  an  action, 
found  in  said  subdivision  8,  of  said  section  18,  applies  to  all  actions  brought 
by  an  employee  to  recover  damages  from  a  railroad  company,  on  account  of 
the  negligence  of  a  co-employee,  whether  the  personal  injury  resulted  from 
the  negligence  of  the  master,  under  the  rule  of  the  common  law,  or  from 
the  negligence  of  the  co-employee,  without  the  fault  of  the  master. 

Ebbob  from  McPherson  County. 

Geo.  R  Peck,  A.  A.  Hurd,  Frank  Doater,  and  W.  0.  Camp- 
bell for  plaintiff  in  error. 

Frank  G.  White  and  Barker  &  Panooast  for  defendant  in  error. 

HoBTON,  C.  J. — On  May  13,  1881,  King  brought  his  action 
against  the  Atchison,  Tope&a  &  Santa  F6  K.  R.  Co.  for  injuries 
sustained  by  him  in  consequence  of  the  negligence  of  the  com- 
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pany's  agents,  and  by  the  misinagement  of  other  employees  of  tlie 
company,  while  he  was  attending  to  his  duties  as  an  employee  of 
the  company  Mrith  other  section  hands,  in  handling,  removing,  and 
changing  the  location  of  iron  rails  used  by  the  company  in  the 
constraction  of  the  track  of  its  road.  A  general  demurrer  was 
iiled  to  the  petition,  which,  upon  argument,  was  sustained  at  the 
October  term  of  the  court  for  the  year  1881.  King  was  granted 
leave  to  file  an  amended  petition.  This  was  filed  S'oveniber  17, 
1881.  A  general  demurrer  was  filed  to  this  amended  petition, 
which  demurrer  was  sustained  at  the  April  term  of  the  court  for 
the  year  1882.  Thereupon  Bang  was  given  leave  to  file  another 
amended  petition.  On  July  29,  1882,  the  second  amended  peti- 
tion was  nled.  To  this  petition  another  general  demurrer  was 
filed,  which  demurrer,  at  the  October  term  of  the  court  for  1882, 
was  overruled.  The  company  excepted.  On  December  20, 1883, 
the  company  filed  an  answer,  alleging,  among  other  things,  that 
the  injuries  complained  of  by  King  in  his  petition  did  not  occur 
to  him  within  two  year  preceding  the  commencement  of  his  action. 
Trial  had  at  the  April  term  for  1883.  Judgment  was  rendered 
for  King. 

The  company  objected  to  the  introduction  of.  any  testimony 
under  the  petition,  and  also  demurred  to  the  evidence  offered  in 
support  thereof  upon  the  ground  that  the  cause  of  action  therein 
stated  was  barred  by  the  statute  of  limitations  when  it  was  com- 
menced. Therefore  the  first  question  to  be  disposed  of  in  the  case 
is,  whether  the  action  was  barred  on  the  thirteenth  day  of  May,  1881, 
the  date  the  petition  was  filed.  The  second  and  third  subdivis- 
ion of  section  18,  of  the  Code  read  as  follows : 

"  Second.  Within  three  years :  an  action  upon  contract,  not  in 
writing,  expressed  or  implied ;  an  action  upon  a  liability  created 
by  statute,  other  than  a  forfeiture  or  penalty. 

"Third.  Within  two  years:  an  action  for  trespass  upon  real 
property,  an  action  for  taking,  detaining,  or  injuring  pereonal  prop- 
erty, including  actions  for  the  specific  recovery  of  personal  prop- 
erty ;  an  action  for  injury  to  the  rights  of  another,  not  arising  on 
contract,  and  not  hereinafter  enumerated ;  an  action  for  reliei.  on 
the  ground  of  fraud.  The  cause  of  action  in  such  case  shall 
not  be  deemed  to  have  accrued  until  the  discovery  of  fraud." 

On  the  part  of  King  it  is  contended  that  the  action  is  founded 
on  section  1,  c.  93,  Laws  of  1874  (section  29,  c.  84,  Com  p.  Laws 
1879),  and  as  the  action  .is  not  maintainable  at  common  law,  it  is 
based  upon  a  liability  created  by  statute,  and  therefore  the  three- 
years  statute  of  limitations  applies.  On  the  part  of  the  railroad 
company  it  is  insisted  that  the  action  was  barred  by  the  third  sub- 
division of  said  section  18  of  the  Code.  In  support  of  this  view 
counsel  urge  that  the  language,  "  injury  to  the  rights  of  another, 
not  arising  on  contract,  and  not  hereinafter  enumerated,"  defines  a 
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clafls  of  injuries  and  canres  snch  clasB  ont  of  die  genenl  mle  gnren 
in  the  second  clause ;  that  the  injuiy  coraphuned  of  by  King  is 
clearly  one  to  his  rights,  not  arising  on  contract,  and  not  ecmtained 
in  any  of  the  enumerated  exceptions  to  the  third  snbdiTision  of 
the  section  under  consideration ;  that  the  only  exception  made  by 
the  statute  is  of  the  cases  ^^  hereinafter  enumerated  ;^  that  if  the 
legislature  had  intended  that  the  mle  should  be  subject  to  any 
case  provided  for  in  any  previous  section  or  subdivision,  it  would 
have  expressed  snch  intention.    We  think  these  latter  views  ex- 

Sressed  by  counsel  are,  in  the  main,  correct  It  is  conceded  if 
j'ng  had  been  injured  by  a  co-employee,  and  the  company  had 
failed  to  exercise  due  care  and  diligence  in  employing  or  retain- 
ing such  co-employee,  the  two-years  statute  of  UmitatKMis  would 
apply. 

Again  under  section  422  of  the  Code,  which  provides  for  an 
action  for  damages  by  the  personal  representative  of  one  killed  by 
the  negligence  of  another,  the  time  for  bringing  the  action  is  lim- 
ited to  two  years.  The  statute  should  be  construed,  if  possible, 
to  harmonize  its  various  provisions  and  give  reasonable  effect  to 
all,  and  in  reconciling  conflicting  clauses,  force  should  be  given 
to  those  clauses  which  would  ms^e  the  statute  in  harmony  with 
other  legislation  on  the  same  subject  As  was  said  in  Filler  v. 
Bailroaa  Co.,  52  Cal.  45 :  ^'  It  is  hardly  to  be  believed  that  it  was 
intended  that  a  longer  time  should  be  given  when  the  person  in- 
jured was  not  killed." 

The  liability  of  the  railroad  company  for  the  injury  complained 
of  accrued  when  the  accident  occurred,  and  by  construing  the 
words  ^'  an  action  for  injury  to  the  rights  of  another,  not  arising 
on  contract,"  as  qualifying  and  limiting  subdivision  2  of  said 
section  18,  we  give  full  force  to  the  terms  of  subdivision  3,  and 
leave  the  concluding  clause  of  said  subdivision  to  operate  in 
other  matters.  We  follow  the  true  rule  of  constrnction  and 
make  the  various  provisions  of  the  statute  of  limitations  harmon- 
ize for  the  commencement  of  a  cause  of  action  for  a  personal 
injury  resulting  from  the  negligence  of  the  master,  and  for  one 
resjolting  from  the  negligence  of  a  co-employee  in  the  service  of  a 
railroad  company  without  the  fault  of  tne  master,  and  also  for  a 
cause  of  action  by  the  representative  of  the  injured  party  when 
the  injury  results  fatally. 

The  trial  court  erred  in  overruling  the  demurrer  to  the  peti- 
tion ;  erred  in  admitting  testimony  against  the  objections  pre- 
sented ;  and  erred  in  not  sustaining  the  demurrer  to  the  evidence. 
The  judgment  of  the  court  below  must  therefore  be  reversed,  and 
the  cause  remanded,  with  direction  to  sustain  the  demurrer  to  the 
petition,  and  enter  judgment  for  the  mlroad  company. 

See  Mobile  &  M.  R.  Co.  v.  Crenshaw,  8  Am.  &  Eng.  R.  R  Cas.  840 ;  Tbbin 
V.  Tlouston,  etc.,  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas.  477. 
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Bbowv 
HnvNSAFOLiB  Ain>  St.  L.  By.  Oo. 

(Adoanee  Chue^  Jlimneicta.    March  81, 1884.) 

In  the  abtenoe  of  controUiiig  evidence  to  the  contrary,  an  ordinary  railway 
station  agent  is  presumed  to  have  general  charge  of  the  tracks  in  and  about 
Mb  station. 

As  respects  such  charge  he  is  the  fellow-servant  of  an  engineer  engaged  in 
running  a  locomotive  upon  any  of  such  tracks,  and  hence  the  common  mas- 
ter of  the  two  is  not  responsible  to  the  engineer  for  injury  which  he  may  re- 
ceive in  consequence  of  the  negligence  of  the  station  agent  as  respects  the 
charge  of  such  tracks. 

Appeal  from  an  order  of  the  District  Court,  Hennepin  County. 

Merrick  &  Merrick  for  appellant,  Sheldon  F.  Brown. 

J.  D.  Springer  for  respondent,  Minneapolis  &  St.  L.  Bj.  Co. 

Bebbt,  J. — ^While  plaintiff  was  running  a  regular  passenger 
train  upon  defendant's  railroad  as  a  locomotive  engineer,  his  engine 
(without  apparent  fault  on  his  part)  ran  into  some  box  cars  stand- 
ing upon  tne  main  track  at  Winthrop  station  and  he  was  injui*ed. 
The  main  track  was  that  to  which  plaintiffs  train  was  entitled. 
The  freight  cars  had  been  placed  there  by  persons  not  in  defend- 
ant's employ,  for  their  own  convenience,  and  without  other 
authority  than  the  assent  of  the  station  agent.  They  were  placed 
there  about  3  p.m.,  and  the  collision  occurred  at  7  :  35  p.  m.,  so  that 
they  had  been  there  more  than  four  hours.  The  train  was  due  at 
the  station  at  7 :  27.  The  plaintiff  put  in  evidence  a  rule  of  the 
company  as  follows : 

'^  Station  agents  are  responsible  for  safety  of  switches,  which 
must  always  (except  when  a  man  is  standing  oy)  be  kept  right  for 
trains  running  on  main  track.  They  must  see  that  no  cars  are 
moved  on  side  track  so  near  the  switches  as  not  to  properly  clear 
the  main  track.  Cars  must  not  be  allowed  on  the  main  track  to 
load  or  unload,  unless  permission  is  obtained  from  train-master." 

There  was  no  evidence  of  any  other  rule  or  regulation,  express 
or  implied,  as  to  the  management  of  the  tracks  at  or  about  the 
station,  or  as  to  the  duties  of  a  station  agent.  But  we  agree  with 
the  plaintiff's  counsel  that,  in  the  absence  of  controlling  eyidence 
to  the  contrary,  an  ordinary  railway  station  agent  is  to  be  taken  as 
having  general  charge  of  the  tracks  at  and  about  his  station.  This 
is  a  reasonable  presumption  of  fact,  founded  upon  the  ordinary 
course  of  business,  the  common  understanding  of  the  public,  and 
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the  natnre  and  necessities  of  the  case.  Of  conrse,  the  station 
agent  is  always  subject  to  the  control  of  his  saperiors,  and  his  gen- 
eral charge  may  be  limited  by  rules  and  regulations ;  as,  in  this 
instance,  by  the  prohibition  to  place  cars  upon  the  main  track  to 
load  or  unload  without  permission  from  the  train-master,  or  by  the 
assignment  of  some  portion  of  what  would  ordinarily  be  his  duties 
to  some  other  person.  The  presumption  spoken  oi  appears  to  be 
assumed  by  the  rule  put  in  evidence. 

As  a  consequence  of  these  views  it  is  clear  that,  upon  the  facts 
before  stated,  it  was  the  duty  of  the  station  agent,  as  respects  the 
plaintiff,  to  see  to  it  that  the  main  track  was  unobstructed  and 
ready  for  his  train,  and  that,  in  suffering  it  to  be  obstructed  as  it 
was,  the  a^nt  was  guilty  of  negligence  through  v^hich  plaintiff 
was  injured.  As  respects  the  defendant,  this  negligence  of  the 
station  agent  is  the  only  negligence  of  which  plaintin  can  or  does 
complain.  In  this  state  of  facts  the  trial  court  dismissed  the  action, 
being  of  opinion  that  the  station  agent  was  plaintiff's  fellow-ser- 
vant, and  that,  therefore  (no  charge  of  incompetence  being  made 
against  him),  plaintiff  cannot  recover  for  the  injuries  resulting 
from  his  negligence.  It  remains  to  consider  whether  this  opinion 
is  correct. 

Prima  facie  the  plaintiff  and  the  station  agent  were  fellow- 
servants,  for  they  were  acting  together  under  one  master  in  carry- 
ing out  a  common  object.  Gilman  v.  Eastern  R.  Co.,  10  Allen, 
233.  They  were  engaged  in  the  same  common  employment,  under 
the  same  general  control.  Cooley,  Torts,  544,  and  cases  cited. 
They  were  subject  to  the  same  general  control,  coupled  with  an 
engagement  in  the  same  common  pursuit.  Wood,  Mast.  &  Serv. 
§§  426,  435,  and  cases  cited.  McGowan  v.  Railroad  Co.,  61  Mo.  528 ; 
Thomp.  Neg.  p.  1037,  §  38.  Is  there  anything  to  except  the  sta- 
tion agent  from  this  prima  facie  relationship  of  fellow-servant  to 
the  plaintiff  ?  He  would  be  excepted  only  if  he  stood  in  the  place 
of  the  master  as  a  yice-principal,  or,  as  it  is  sometimes  expressed, 
as  the  master's  alter  ego.  Malone  v,  Hathaway,  64  N.  Y.  5.  But 
one  employed  becomes  a  vice-principal  as  respects  another  only 
when  he  is  intrusted  with  the  performance. of  some  absolute  and 
personal  duty  of  the  master  himself,  such  as  the  providing  of 
proper  instrumentalities  with  which  tlie  service  required  of  an  em- 
ployee is  to  be  performed,  or  the  general  management  and  control 
of  the  master's  business,  or  of  some  branch  of  it.  Drymala  v, 
Thompson,  26  Minn.  40,  and  cases  cited ;  Wood,  Majst.  &  Serv. 
§§  390,  438 ;  MuUan  v.  P.  &  S.  M.  S.  Co.,  78  Pa.  St.  25 ;  Malone 
V.  Hathaway,  supra.  -In  such  cases  the  negligence  of  the  vice- 
principal  is  the  negligence  of  the  master.  Drymala  t?.  Thompson, 
supra  ;  Fay  v.  Railroad  Co.,  30  Minn.  231 ;  Cooley,  Torts,  560,  563  ; 
Corcoran  v.  Holbrook,  59  N.  Y.  517;  Quincy  M.  Co.  v.  Kitts,  42 
Mich.  34 ;  Booth  v.  Railroad  Co.,  73  N.  Y.  38.    But  the  general 
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management  or  control  of  the  master's  business,  or  some  branch 
thereof,  does  not  inclnde  the  case  of  one  simply  charged  with 
special  duties  performing  them  under  the  direction  of  the  master, 
or  under  the  control  of  superior  officers.  Malone  v.  Hathaway, 
supra. 

Applying  the  rule  that,  the  facts  being  undisputed,  the  relation 
of  the  station  master  to  the  plaintiff  is  a  question  of  law  (Marshall 
V.  Schricker,  63  Mo.  309),  in  our  opinion  the  station  master  in  this 
case  does  not  fall  within  the  exception  to  the  rule  making  him 
prima  facie  plaintiffs  fellow-servant.  Here  there  was  no  neglect 
to  furnish  or  maintain  suitable  instrumentalities  for  the  perform- 
ance of  plaintiffs  proper  service ;  and  herein  this  case  diflEers  essen- 
tially from  Dirmala  v,  Thompson,  supra,  relied  upon  by  plaintiff 
There  the  tract  itself  was  defective.  Here  no  complaint  is  made 
that  the  track  was  improperly  constructed  or  in  bad  order.  But 
the  complaint,  in  effect,  is  that  a  proper  track  was  improperly  used 
or  attended  to  by  the  station  agent.  A  master  is  not,  by  reason  of 
any  absolute  or  personal  duty  on  his  part,  liable  to  one  employee  for 
the  improper  use  of  proper  instrumentalities  by  anothej\  Floyd 
V.  Sugden,  134  Mass.  563 ;  Summersell  v.  Fish,  117  Mass.  312 ; 
Griffiths  V.  Gidlow,  3  Hurl.  &  N.  648  ;  Gibson  v.  Pacific  R.  Co., 
46  Mo.  163 ;  Wood,  Mast.  &  Serv.  §  371 ;  Brown  v.  W.  &  St.  P. 
R.  Co.,  27  Minn.  162 ;  Heine  v.  Chicago  &  K  W.  R.  Co.,  17  K 
W.  Rep.  420. 

Any  other  doctrine  would  obviously  lead  to  most  astonishing 
consequences.  Neither  is  the  station  agent's  case  that  of  an  officer 
exercising  general  control  or  management  of  the  defendant's  busi- 
ness, or  of  a  branch  thereof.  He  is  simply  charged  with  special 
duties  as  to  his  station,  as  a  switchman  sometimes  is  as  to  a  particu- 
lar switch  or  an  engineer  as  to  a  particular  engine.  His  duty  is 
simply  that  of  an  operative.  Farwell  v.  B.  &  W.  Co.,  4  Mete. 
49  ;  Gilman  v.  Eastern  R.  Co.,  supra ;  Zeigler  v.  Day,  123  Mass. 
152 ;  Crispin  v.  Babbitt,  81  N.  Y.  516 ;  McClosker  v.  L.  I.  R.  Co., 
84  N.  Y.  77 ;  Harvey  v.  Railroad  Co.,  88  N.  Y.  481 ;  Slattery's 
Adm'r -w.  Railway.  Co.,  23  Ind.  81 ;  Moak,  Eng.  Rep.  340,  342; 
Flynn  v.  Salem,  134  Mass.  351.  As  it  would  seem,  then,  that 
there  is  nothing  to  take  the  station  agent  in  this  instance  out  of  the 
category  of  a  prima  facie  fellow-servant  of  the  plain tiflF,  we  are  of 
opinion  that  the  court  below  was  right  in  holding  him  to  be  such 
fellow-servant  and  dismissing  the  action  accordingly. 

The  order  refusing  a  new  trial  is  accordingly  amrmed. 
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OiBBBet  aL 

V. 

Obbat  Western  Ry.  Oo. 

{Engluk  Law  Baporttj  12  QtiMn'i  Bmeh  Dwitionf  208.) 

In  an  action  for  compensation  under  the  Bmplojen'  Liability  Act,  1880, 
the  evidence  showed  that  it  was  the  duty  of  F.,  a  workman  employed  in  the 
signal  department  of  the  defendants'  railway,  to  clean,  oil,  and  adjust  the 
points  and  wires  of  the  locking  apparatus  at  various  places  along  a  portion 
of  the  line,  and  to  do  slight  repairs,  that  for  these  purposes  he  was,  with 
several  other  men,  subject  to  the  orders  of  an  inspector  in  the  same  depart- 
ment, who  was  responsible  for  the  points  and  locking  gear,  which  were 
moved  and  worked  oy  men  in  the  signal  boxes,  being  kept  in  proper  condi- 
tion, and  that  F.  having  taken  the  cover  off  some  points  and  locking  gear  in 
order  to  oil  them,  negligently  left  it  projecting  over  the  metals  of  the  line 
whereby  injury  was  caused  to  a  fellow  workman : 

Beldj  that  there  was  no  evidence  for  the  jury  that  F.  had  "  charge  or  con- 
trol "  of  the  points  within  the  meaning  of  s.  1,  sub-s.  6,  of  the  Employers' 
Liability  Act,  1880,  so  as  to  make  the  defendants  liable  for  his  negligence. 

Appeal  by  the  plaintiffs  from  the  deciBion  of  the  Queen's 
Bench  Division  making  absolute  a  rule  nisi  to  set  aside  a  verdict 
for  the  plaintiffs,  and  to  enter  a  nonsuit  on  the  ground  that  there 
was  no  evidence  of  liability  on  the  part  of  the  defendants  under 
the  Employers'  Liability  Act,  1880.  The  action  was  brought  in 
the  Marylebone  County  Court  by  the  widow  and  children  of 
George  Gibbs,  to  recover  compensation  in  respect  of  personal 
injury  resulting  in  death,  sustained  by  Gibbs  whilst  in  the  defen- 
dants' employment. 

The  material  facts  appearing  on  the  iudge's  notes  are  stated  in 
the  report  of  the  case  before  the  Qneen's  Bench  Division,  11  Am. 
&  Eng.  R.  R.  Cas.  235.  The  sole  question  for  the  purpose  of  the 
present  report  is,  whether  there  was  evidence  to  go  to  the  jury 
that  one  Fisher,  a  fellow  workman  with  Gibbs,  in  the  employment 
of  the  defendants,  by  whose  negligence  the  injury  had  been  caused, 
was  a  person  having  "the  charge  or  control"  of  points  upon  the 
railway  within  the  meaning  oi  s.  1,  snb-s.  6,  of  the  Employers' 
Liability  Act,  1880.  As  to  this,  Fisher's  evidence-in-chief  was  as 
follows:  "I  am  employed  by  the  company  in  the  signal  depart- 
ment, and  have  charge  of  the  locking  apparatus.  A  youth  was 
working  under  me.  My  duty  is  to  clean,  oil,  and  adjust  the  points 
and  wires,  and  keep  them  oiled,  and  to  see  that  the  boy  does  his 
work."  His  evidence  on  cross^xamination  was:  "My  duties  are 
to  clean  and  oil  the  locking  bars  and  apparatus.    I  nad  several 
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places  to  go  to.  I  worked  nnder  inspector  Saunders.  A  boy 
worked  with  me.  I  was  not  to  say  a  loreman,  only  to  this  boy 
foreman  of  the  cleanin&%  I  did  the  cleaning,  oiUng,  and  adjusting 
with  my  own  hand.'*  The  defendants  called  witnesses,  and  one  of 
them,  Townsend,  an  assistant  engineer  of  the  railway,  said, 
^^  Fisher's  duty  was  to  oil  the  joints  and  lock  lines,  and  do  any- 
thing else  in  connection  with  the  signals.  He  is  little  above  a 
laborer.  He  has  no  charge  of  or  control  over  the  points.  They  are 
worked  from  the  signal  box,"  and  another  of  the  witnesses,  Sann- 
ders,  said,  ^^  I  am  inspector  in  the  signal  department  of  the  Great 
Western  £y.  Co.  Iisher  is  one  of  mv  men.  His  duties  are  to 
clean  and  oil  all  in  connection  with  the  locking  gear  at  twelve 

? laces  on  six  or  seven  miles  of  line.     He  has  a  boy  under  him. 
'isher's  wages  are  4s.  a  day,  or  24s.  a  week.     He  has  no  control 
over  the  pomts.     They  are  moved  from  the  signal  box.     Fisher 
had  to  do  slight  repairs.    I  should  go  over  the  work  every  week, 
sometimes  every  day,  to  see  that  he  did  his  duty." 
T.  L.  Wilkinson  tor  the  plaintiffs. 

Webster,  Q.  C,  and  Wightman  Wood,  appeared  for  the  defen- 
dants, but  were  not  called. 

Lord  Oolebidgs,  C.  J. — ^In  this  case  we  have  to  put  a  construc- 
tion upon  the  5th  sub-section  of  the  1st  section  of  the  Employers' 
Liability  Act,  1880,  which  enables  a  workman  to  recover  from  his 
employer  for  an  injury  inflicted  upon  him  '^  by  reason  of  the  neg- 
ligence of  any  person  in  the  service  of  the  employer,  who  has  the 
charge  or  control  of  any  si^al,  points,  locomotive  engine,  or  train 
upon  a  railway."  It  is,  as  tne  Master  of  the  Rolls  has  pointed  out, 
for  the  plaintiffs  to  make  out  that  they  are  entitled  to  recover  un- 
der the  words  of  this  section.  Now  the  person  who  did  the  mis- 
chief was  a  man  called  Fisher,  and  the  way  he  did  the  mischief 
was  this :  it  bein^  his  duty  to  oil  from  time  to  time  certain  ma- 
chinerv  contained  in  a  box  which  was  connected  with  the  points, 
he  took  off  the  cover  of  the  box,  and  having  laid  it  on  the  perma- 
nent way  of  the  railway,  he  left  it  there  forgetting  that  he  had 
done  so,  and  the  consequence  was  that  a  train  came  bv,  was 
knocked  off  the  line,  and  the  engine-driver  whom  the  plaintiSs  rep- 
resent was  killed.  The  first  question  is,  had  Fisher  the  charge  or 
control  of  any  signals  ?  It  is  clear  he  had  not.  *  He  had  nothing 
to  do  with  signals  at  all,  either  in  the  working  or  cleaning  them. 
Then  had  he  the  charge  or  control  of  any  points  ?  He  certainly 
had  to  do  something  &om  time  to  time  to  the  machinery  connected 
with  the  points,  but  he  himself  said  he  worked  under  the  direc- 
tion of  Saunders,  and  Saunders  was  called  and  he  proved,  I  think, 
that  he  was  the  person  who  had  apparently  both  the  charge  and 
the  control  of  the  points,  and  that  Fisher  was  only  a  workman  under 
him,  and  was  not  a  person  who  had  either  the  charge  or  the  control 
15  A.  &  £.  R  Cas.— 22 
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of  any  points  connected  with  the  railway.  I  entirely  agree  that 
it  woula  not  be  |)roper  for  the  Court  to  giv«  a  narrow  construc- 
tion to  an  Act  of  Parliament  which  was  intended  to  do  away  with 
what  many  persons  felt  to  be  rather  a  blot  on  the  law,  but  never- 
theless the  words  of  the  enactment  should  be  construed  according 
to  ordinary  rules ;  and  should  not  be  extended  beyond  their  plain 
meaning.  Here,  as  my  Brother  Mathew  put  it  in  the  Court  below, 
and  what  was  really  the  fact,  Fisher,  who  acted  under  the  orders 
of  the  person  who  had  the  charge  and  control  of  these  points,  was 
held  by  the  jury  to  be  a  person  who  had  the  charge  and  control  of 
the  pomts  himself.  To  hold  this,  would  be  to  extend  the  words  of 
the  Act  of  Parliament.  The  Court  below  were  right  in  making 
absolute  a  rule  to  enter  a  nonsuit,  and  their  judgment  ought  to  bi 
affirmed. 

Brett,  M.  E.  The  action  in  this  case  was  brought  by  the  rep- 
I'esentatives  of  the  deceased  man  for  the  benefit  of  nis  widow  and 
children  under  Lord  Campbell's  Act,  and  upon  the  trial  the  County 
Court  Judge  left  two  questions  for  the  jury,  which  if  there 
had  been  evidence  in  support  of  them,  would,  in  my  opinion, 
have  been  proper  questions  for  the  jury.  He  asked  the  jury 
to  say,  first,  whether  Fisher  was  a  person  having  the  charge  or 
control  of  the  points  upon  the  railway,  and  secondly,  whether  he 
had  been  guilty  of  negligence  which  caused  the  death  of  Gibbs. 
The  question  is,  whether  there  was  any  evidence  in  support  of 
those  questions.  As  to  the  last,  it  has  not  been  suggested  that 
there  was  not  evidence  of  negligence  on  the  part  of  Fisher,  but  it 
is  said  there  was  no  evidence  to  go  to  the  jury  as  to  the  first  ques- 
tion, whether  he  was  a  pereon  wlio  had  either  the  control  or  the 
charge  of  the  points  within  the  meaning  of  the  statute.  Now  the 
Act  of  Parliament  has  not  made  employers  liable  to  any  one  of 
their  workmen  for  the  negligence  of  all  his  fellow  workmen,  but 
only  for  the  negligence  of  some  of  them,  and  the  question  is, 
whether  Fisher  is  one  of  those  for  whose  negligence  the  employ- 
ers are  liable  to  one  of  Fisher's  fellow  workmen.  This  Act  of 
Parliament  having  been  passed  for  the  benefit  of  workmen,  I  think 
it  is  the  duty  of  the  Court  not  to  construe  it  strictly  as  against 
workmen,  but  in  furtherance  of  the  benefit  which  it  was  in- 
tended by  Parliament  should  be  given  to  them,  and  therefore  as 
largely  as  reason  enables  one  to  construe  it  in  their  favor  and  for 
the  furtherance  of  the  object  of  the  Act.  But  even  taking  that 
into  account,  the  burden  of  proof  in  such  a  case  as  this  is  upon 
the  plaintiffs  to  show  that  the  negligence  was  that  of  a  fellow 
workman,  for  whose  negligence  the  employers  are  made  liable  by 
the  statute.  It  therefore  lay  on  the  plaintiffs  to  show  that  Fisher 
was  a  workman  who  had  the  charge  or  control  of  the  points,  for  it 
is  obvious  he  had  nothing  to  do  with  the  signals,  and  the  whole 
question  is  with  regard  to  tiie  points. 
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Now  T  cannot  think  that  there  is  any  color  for  sayinff  he  had 
the  control  of  the  points,  and  the  only  question  is  whemer  he  is 
a  person  who  had  the  charge  of  them  within  the  meaning  of  the 
statute.  I  think  that  to  be  snch  a  person  he  should  be  one  who 
has  the  general  charge  of  the  points,  and  not  one  who  merely  has 
the  charge  of  them  at  some  particular  moment.  Now  what 
evidence  is  there  that  Fisher  was  a  person  who  had  such  general 
charge  ?  It  is  true  that  he  himself  said  he  had.  the  charge,  but 
to  act  upon  such  evidence  would  be  to  make  him  the  judge  of 
the  law  and  not  the  witness  of  facts.  The  plaintiffs  were  bound 
to  show  by  evidence  what  were  the  duties  of  this  man,  when  it 
would  be  for  the  Court  to  say  whether  having  such  duties  he  was 
a  person  who  had  the  charge  of  the  points  as  intended  by  the 
statute.  Fisher  himself,  when  cross-examined,  said  what  his 
duties  were,  "  my  duties  are,"  he  said,  "  to  clean  and  oil  the  lock- 
ing bars  and  apparatus.  I  had  several  places  to  go  to,  I  worked 
nnder  Inspector  Saunders."  The  meaning  of  working  under 
Saunders,  is  that  Saunders  might  order  him  at  any  moment  to 
go  to  such  and  such  a  place  ana  oil  the  bars  and  apparatus  there, 
or  not  to  go  to  the  place  he  had  intended  to  go  to  for  the  pur- 

fose  of  oiling  the  bars.  The  evidence  which  was  given,  showed, 
think,  that  Fisher  was  only  a  little  above  a  laborer,  that  he 
had  to  do  manual  work  on  what  he  was  told  to  look  to ;  and  that 
he  was  not  a  person  who  had  the  charge  of  those  things  upon 
which  he  had  to  do  such  work  under  such  circumstances.  The 
Queen's  Bench  Division,  therefore,  rightly  held  that  there  was  no 
evidence  to  support  the  plaintiffs'  case. 

Bowen,  L.  J .  I  affree.  There  is  nothing  in  the  evidence  to 
show  that  Fisher  either  had  the  charge  or  the  control  of  these 
points.  It  does  not  seem  to  me  necessary  now  to  decide  what 
persons  may  fulfil  the  prescribed  definition  of  the  Act  as  being 
persons  having  the  charge  or  control  of  the  points.  It  is  sufficient 
to  say  that  Fisher  was  only  at  the  most  employed  to  do  certain 
work  on,  and  in  respect  of,  the  points  under  the  order  of  some- 
body else.  He  cannot,  therefore,  have  been  the  person  himself 
who  had  the  charge  or  the  control  of  them. 

Appeal  dismissed. 

English  «  Employers'  Liability  Act,  1880." — ^In  England  the  law  as  to  the 
respoDsibilitj  of  masters  for  the  injuries  of  servants  is  completely  altered  by 
the  Employers*  Liability  Act,  1880,  43  and  44  vict.,  c.  42.  By  virtue  of  said 
act  any  workman  injured  in  the  course  of  his  employment  may  recover  dam- 
ages from  the  master  wherever  the  injury  in  question  is  caused — 

(1).  By  reason  of  any  defect  in  the  machinery  used. 

(2).  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer who  has  any  superintendence  intrusted  to  him. 

(8).  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  employer 
to  whose  orders  or  directions  the  workman  at  the  time  of  the  injury  was 
bound  to  conform,  and  did  conform,  where  such  injury  results  from  his  hav- 
ing so  conformed. 
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(4).  By  reason  of  the  act  or  omiasion  of  any  person  in  the  service  of  the 
employer,  in  obedience  to  the  roles  of  the  employer,  or  in  obedience  to  par- 
ticular instructions  given  by  any  person  delegated  with  the  authority  of  the 
employer  in  that  behalf. 

(6).  By  reason  of  the  negligence  of  any  person  in  the  service  of  the  em- 
ployer who  has  the  charge  or  control  of  any  signal  points,  locomotive 
engine,  or  train  upon  a  railway. 

In  case  death  occurs,  the  administrators  of  the  workman  have  a  similsr 
right  of  action. 

It  will  be  observed  that  bv  this  act  the  liability  of  railroad  companies  is 
extended  far  beyond  that  oi:  other  employers,  so  that  particularly  they  are 
made  liable  in  almost  all  cases  for  injuries  to  a  servant  occasioned  by  the 
negligence  of  a  co-employee.  There  are,  however,  certain  salutary  restiic- 
tions  attached  to  the  statute.  Notice  must  be  given  to  the  company  of  the 
character  and  nature  of  the  injury  within  six  weeks  after  it  occurs.  Suit  must 
be  brought  to  enforce  the  statutory  liability,  in  case  of  injury,  within  six 
months  of  the  accident,  and,  in  case  of  death,  within  twelvemonths  from  the 
time  when  the  death  takes  place.  The  damages  recoverable  are  in  all 
cases  limited  to  a  sum  equivalent  to  the  estimated  earnings  during  the  three 
years  preceding  the  injury  of  a  person  in  the  same  grade  of  employment  as 
the  deceased  in  the  same  localilr. 

Manv  cases  have  since  been  decided^  on  the  construction  of  this  act.  See 
as  to  the  requisites  of  the  notice  to  be  given  to  the  company. 

Stone  V.  Hyde,  L.  R.  10  Q.  B.  Div.  76 ;  Moyle  v,  Jenkins,  L.  R.  9  Q.  B. 
Div.  116;  Keen  «.  Millwall  Dock  Co.,  L.  R.  9  Q.  B.Div.  482;  Franks  e.  Sie- 
ver  &  Co.,  72  L.  T.  69,  and  all  as  to  other  miscellaneous  points. 

Clarkson  «.  Musgrave,  L.  R.  10  Q.  B.  Div.  886;  Harrington  i>.  Westhrop,  72 
L.  T.  838;  Banks  o.  Murrill,  72  L.  T.  125;  Bolton  v.  Midland  R.  Co.,  72  L. 
T.  184;  Smith  v.  Lofens,  72  L.  T.  220;  Batchelor  «.  Tilbury,  72  L.  T.  271; 
Schaffers  «.  General  Steam  Navigation  Co.,  72  L.  T.  288;  Harrison  v. 
Dawson,  72  L.  T.  399;  Warren  «.  Bates,  72  L.  T.  400;  Spinks  o.  Alexander, 
72  L.  T.  418;  Clowes  v.  Atlantic  Fuse  Co.,  72  L.  T.  482;  Topham  «.  Good- 
win, 71  L.  T.  10;  Oweno.  Maudsley,  71 L.  T.  60,  299;  Adams «.  Nightingale, 
71  L.  T.  139;  Marcy  «.  Hodson,  71  L.  T.  140;  McGinn  «.  Pilling  &  Co.,  71 L. 
T.  156;  Etherington  o.  Harrison,  71  L.  T.  157;  Hatfreed  v,  Enthoven,  71  L. 
T.  157,  21 1 ;  Huxam  «.  Thorns,  71  L.  T.  227 ;  Pitman  «.  Bennett,  71 L.  T.  229 ; 
Laming  f>,  Webb,  71  L.  T.  247;  Harrington  «.  Westropp,  71  L.  T.  888;  Lovell 
V,  Cherrington,  71  L.  T.  856;  Hunter  «.  Dickinson,  71  L.  T.  888;  Boatwrigbt 
V.  Downing,  71  L.  T.  424. 

In  regard  to  railway  companies,  it  has  been  decided  that  a  "  capstan  man  ^ 
propelling  trucks  at  a  station  is  to  be  considered  as  *'  a  person  in  control  of 
a  train  upon  a  railway, "  within  the  meaning  of  the  act.  An  employee  injured 
by  the  negligence  of  such  ''  capstan  man"  may  therefore  recover  against  the 
company.    Cox  «.  Great  Western  R  Co.,  L.  R.  10  Q.  B.  Div.  106. 

An  engine-fitter  acting  under  the  orders  of  a  foreman  or  superintendent 
may  also  recover  for  an  injury  done  him  in  the  course  of  his  employment. 
Tuvittv.  Midland  R.  Co.,  72  L.  T.  87;  see  Hayslor  v.  Gnat  Western  fi.  Co., 
71  L.  T.  120. 
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Pennsylvania  Co. 

V. 

Gallagher. 
{AdcofnM  Cate^  Ohio  Supreme  Court  G<fmmi$iian,    AprU  16/ 1884.) 

Where  an  employee  of  a  railroad  company,  rightfully  ensaged  in  the  re» 
pair  of  a  freight  car  belonging  to  his  employer,  calls  upon  his  son,  a  minor 
under  eleven  years  of  age,  to  render  him  necessary  temporary  assistance  in 
the  work,  and  the  son  while  so  assisting,  without  any  negligence  on  his  part 
or  on  the  part  of  his  father,  is  injured  through  the  negligence  of  the  agents 
and  servants  of  another  railroad  company,  in  backing  a  train  of  cars  upon  a 
side  track  where  the  car  is  beinff  repaired,  the  latter  company  is  liable  in  an 
action  by  the  son,  for  damages  for  tne  injury  by  him  so  received.    * 

Ebrob  to  the  District  Court  of  Bichland  Connty. 

The  original  action  was  brought  in  the  court  of  common  pleas 
of  Kichland  County,  by  the  de^ndant  in  error,  Charles  Gallagher, 
an  infant,  by  his  father  Daniel  Gallagher,  as  his  next  friend, 
against  the  plaintifE  in  error,  the  Pennsylvania  Co.,  to  recover 
for  injuries  alleged  to  have  been  received  hj  him,  through  the 
negligence  of  that  company,  while  he  was  assisting  his  father  in 
repairii^g  a  freight  car. 

On  the  twenty-fourth  of  June,  1879,  the  Pennsylvania  Co. 
operated  as  lessee  the  line  of  railroad  known  as  the  Pittsburgh, 
Fort  Wayne  &  Chicago  Ry.,  and  which  at  Mansfield,  Ohio,  crosses 
the  Baltimore  &  Ohio  K.  R.  The  B.  &  O.  R.  R.  Co.  had  five 
different  tracks,  running  nearly  parallel  with  Main  Street  in  that 
city.  One  of  these  tracks  was  known  as  the  "transfer  track," 
which,  by  means  of  a  switch  at  the  north  end,  was  connected  with 
the  main  track  of  the  Pittsburgh,  Fort  Wayne  &  Chicago  Ry.  At 
the  south  end  of  this  transfer  track,  it  was  connected  with  the 
main  track  of  the  B.  &  O.  R.  R.  It  was  the  only  means  of  trans- 
ferring cars  from  one  of  these  railroads  to  the  other. 

Daniel  Gallagher,  at  the  time  his  son  was  injured,  was  in  the 
employment  of  the  B.  &  O.  R.  R.  Co.,  as  car  inspector  and  re- 
pairer. He  had  a  shop  near  this  transfer  track  and  in  the  vicinity 
of  the  place  where  his  son  was  injured.  It  was  a  part  of  the  duty 
of  Daniel  Gallagher  to  inspect  the  cars  coming  into  the  yard  of  the 
B.  &  O.  R.  R.  Co.,  and  repair  such  as  required  repairs.  His  resi- 
dence was  about  a  mile  from  the  shop ;  and  on  the  twenty-fourth 
of  June,  1879,  Charles  Gallagher,  his  son,  then  a  boy  under  eleven 
years  of  age,  as  had  been  his  custom,  carried  his  father's  dinner  to 
the  shop. 

There  was  standing  on  this  transfer  track,  a  car  loaded  with 
coal,  that  had  come  over  the  B.  &  O.  R.  R,  from  Newark,  and  was 
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waiting  to  be  transferred  to  the  Pittsburgh,  Fort  Wayne  &  Chi- 
cago £j.  It  needed  repairs.  It  was  m  some  manner  broken 
underneath  the  car,  where  the  draw  bar  is  fastened.  Daniel  Gal- 
lagher did  not  know  how  soon  the  car  would  have  to  be  trans- 
ferred, and  it  was  his  duty  to  repair  it  before  it  left  the  transfer 
track.  The  north  end  of  this  track  curves  towards  the  west. 
North  of  this  broken  car,  on  the  same  transfer  track,  and  between 
it  and  the  Pennsylvania  Co.^s  track,  were  standing  eight  or 
ten  freight  cars,  completely  hiding  the  view  of  the  north  end  of 
this  track,  from  Daniel  Gallagher  and  his  son.  The  father,  for 
the  purpose  of  repairing  the  car,  shovelled  away  the  coal  from  over 
the  bolts,  got  under  the  car  with  his  son,  found  a  strap  iron  bent 
down,  put  his  jack  under  it  and  was.  raising  it,  an^  requested  his 
son  to  assist  him  by  holding  a  piece  of  wood  under  it,  while  the 
father  -forced  it  up  against  the  iron.  The  father  and  son  were 
both  under  the  end  of  this  car,  engaged  in  the  performance  of 
this  work,  when  a  through  freight  train  belonging  to  the  Pennsyl- 
vania Co.,  without  signal  of  any  kind,  by  beR  or  whistle,  backed 
and  threw  on  to  the  transfer  track  six  or  ei^ht  cars  with  such 
force,  as  to  strike  with  great  force  and  violence  against  the 
freight  cars  that  were  so  standing  upon  said  ti*ack,  and  against 
the  ireight  car  that  was  so  bein^  repaired,  and  thereby  caused  the 
injury  complained  of  by  the  defendant  in  error. 

It  was  claimed  by  the  plaintiff  on  the  trial  in  the  court  below, 
that  the  defendant  was  negligent  in  not  giving  any  signals  of  the 
intended  use  of  the  track  on  the  occasion  of  the  injury;  and  also, 
that  on  that  occasion,  the  transfer  track  was  being  used  in  an  im- 
proper manner  by  the  Pennsylvania  Co. 

At  the  close  oi  all  the  testimony  offered  by  either  party,  in  sup- 
port of  the  issues  joined  in  the  cause,  the  defendant  among  other 
requests,  asked  the  court  to  charge  the  jury  as  follows : 

'^  Fourth — Even  although  the  defenaant  varied  from  the  usual 
manner  of  using  this  track  in  question,  yet  if  the  plaintiff  was 
there  not  as  an  employee  of  the  d.  &  O.  Uo.,  he  cannot  complain 
of  the  negligence  unless  you  find  that  the  defendant's  agents  knew 
that  he  was  there,  and  wilfully  injured  him. 

'^  Fifth — ^The  mere  fact  that  his  father  took  the  plaintiff  with 
him,  would  not  invest  him  with  the  capacity  of  an  employee  of 
the  B.  &  O.  Co." 

The  fourth  and  fifth  charges  the  court  gave  to  the  jury,  and 
added  the  followiujg  qualification  to  said  fourth  request :  "  Gentle- 
men, if  the  plaintiff  at  the  time  he  received  the  injury  was  wrong- 
fully upon  the  track,  then  act  upon  this  as  the  law ;"  to  whicti 
qualification  the  defendant,  by  counsel,  excepted. 

And  to  said  fifth  request  the  court  added  the  following  qualifi- 
cation :  "  This,  gentlemen,  is  correct.  But  if  you  find  that  the 
defendant  and  the  B.   &  O.   Co.  were  each  rightfully  in   the 
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joint  use  and  occnpation  of  this  transfer  track,  and  the  father  of 
this  plaintiff  then  in  the  employment  of  the  B.  &  O.  Co.  duly 
authorized,  was  engaged  in  repairing  a  car  upon  this  track, 
that  the  plaintiff  brought  to  him  his  dinner,  and  that  while  en- 
gaged in  repairing  said  car  shortly  thereafter,  the  father  requested 
Elaintifi  to  render  him  necessary  temporary  assistance,  to  enable 
im,  the  father,  to  perform  said  work  of  repairing  said  car,  I  will 
submit  to  you  the  question  as  to  whether  the  lather,  under  the 
facts  of  this  case,  was  authorized  to  thus  employ  his  son  for  the 
B.  &  O.  Co.y  to  assist  him  thus  in  the  manner  shown  by  the 
evidence.  If  he  was  thus  authorized  to  employ  the  plamtiflF, 
then  the  plaintiff  was  rightfully  upon  the  track ;"  to  all  of  which 
qualification  the  defendant  by  counsel  excepted. 

The  jury  returned  a  verdict  for  the  plaintiff.  Judgment  was 
entered  accordingly.  A  bill  of  exceptions  was  taken  embodying 
all  the  testimony,  and  on  error,  the  district  court  affirmed  the 
judgment  of  the  common  pleas;  to  reverse  which  judgment  of 
affirmance,  a  petition  in  error  is  filed  in  this  court. 
Hush  Taggart  for  plaintiff  in  error. 
Jenner  &  Tracy  for  defendant  in  error. 

DioEMAN,  J. — ^It  was  the  province  of  the  jury  to  inquire  whether 
the  transfer  track  was  used  m  an  improper  manner  by  the  Penn- 
sylvania Co.,  at  the  time  Charles  Gallagher  was  injured ;  and 
whether  the  company,  through  its  agents  and  servants^  negli- 
gently, and  without  giving  the  usual  or  any  signal  or  notice  to  him 
or  to  his  father,  moved  the  cars  upon  the  transfer  track,  and  thus 
inflicted  the  iniury  received.  Upon  a  careful  examination  of  all 
the  testimony  disclosed  by  the  record,  we  are  not  satisfied,  that  the 
verdict  of  the  jury  was  so  clearly  against  the  weight  of  the  evi- 
dence, as  to  require  that  it  should  be  set  aside  and  the  judgment 
reversed,  unless  the  son  was  assisting  his  father  under  such  cir- 
cumstances, or  the  son's  conduct  at  the  time  was  such,  that  ordinary 
care  and  prudence  to  prevent  the  injury  could  not  be  exacted  of 
the  company.    Landis  v,  Kelly,  27  Ohio  St.  567. 

It  is  not  necessary  to  inquire,  whetlier  the  son,  notwithstanding 
his  immature  years,  would  be  responsible  for  a  failure  to  use  the 
ordinary  degree  of  cai*e,  as  it  is  not  claimed  that  there  was  any 
negligence  on  his  part  or  on  the  part  of  his  father — if  the  father's 
negligence  could  be  imputed  to  him.  But  it  is  contended  that  the 
same  relations  did  not  exist  between  the  Pennsylvania  Co.  and 
the  son  which  existed  between  that  company  and  the  father ; 
that  the  same  measure  of  duty  was  not  owing  by  that  company  to 
the  son  which  was  owing  to  the  father.  Daniel  Gallagher,  it  is 
said,  was  an  employee  of  the  Baltimore  &  Ohio  K.  K.  Co.,  and 
was  rightfully  engaged  in  the  line  of  his  duty,  while  his  son  was 
not  such  an  employee ;  that  the  father  had  no  authority  from  his 
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employer  to  call  upon  his  son  to  assist  him ;  and  that  the  son 
rendered  the  required  assistance  at  his  peril,  notwithstanding  the 
Pennsylvania  Co.  might  fail  to  use  ordinary  care  and  prudence. 

As  appears  by  the  evidence,  Daniel  Gallagher  was  the  car  in- 
spector, and  in  that  capacity  the  duty  devolved  upon  him  to  a^nd 
to  the  repairing  of  cars.  His  employer  must  be  regarded  as  Laving 
invested  him  with  all  the  necessary  powers  incident  to  his  em- 
ployment. ^  If  A.  employs  B.  to  operate  his  factory,  giving  to  him 
the  entire  charge  over  the  same,  from  the  nature  ox  the  employ- 
ment B.  is  vested  with  power  to  do  such  acts  as  may  be  necessary 
for  the  conduct  of  the  business  in  which  he  is  employed,  in  its 
ordinary  and  usual  manner ;  as,  if  machinery  should  oreak,  to  get 
it  repaired,  and  generally  to  do  any  acts  essential  to  the  discharge 
of  his  duties  andthe  prosecution  of  the  business  usually  intrusted 
to  persons  in  his  position.  Wood's  Law  of  Master  and  Servant, 
600. 

In  the  business  of  repairing  the  broken  car,  Daniel  Gallagher 
was  authorized  to  brine  to  his  aid  any  instrument  or  agency  neces- 
sary to  the  proper  perK^rmance  of  his  work.  He  availed  himself 
of  the  necessary  temporary  assistance  of  his  son  as  he  used  other 
instrumentalities  under  his  control.  He  did  not  delegate  to  another, 
a  charge  committed  to  himself  personally  because  of  his  acknowl- 
edged skill  and  fitness,  but  directed  his  son  to  render  assistance 
which  was  merely  mechanical,  and  under  the  supervising  guidance 
and  control  of  the  father's  mind  and  will.  Presumptively,  Dan^l 
Gallagher  did  not  exceed  his  powers  in  calling  upon  his  son  for 
temporary  assistance ;  and  though  a  contingency  might  have  been 
possible,  in  which  the  Baltimore  &  Ohio  H.  E.  Co.  might  have 
raised  a  question  as  to  the  son^s  right  to  recover  of  it,  in  an  action 
for  injuries  received  through  his  father's  carelessness,  such  possible 
contingency  would  not  excuse  a  want  of  due  care  on  the  part  of 
the  Pennsylvania  Co.  Charles  Gallagher  was  not  a  ti*e8pas6er, 
nor  wrongfully  on  the  premises  where  he  was  injured.  And 
we  cannot  reach  the  conclusion,  that  he  bore  such  a  relation 
to  the  Baltimore  &  Ohio  B.  B.  Co.,  that  while  rendering  needed 
assistance  to  that  company,  in  compliance  with  the  directions  of 
its  agent  with  such  implied  authority,  he  was  placed  beyond  tlie 
pale  of  protection  against  the  carelessness  of  the  plaintiff  in  error. 

In  another  aspect  of  this  case,  it  would  seem  tliat  if  the  Penn- 
sylvania Co.  conld  have  recovered  of  the  Baltimore  &  Ohio 
R.  R.  Co.,  for  any  injury  received  by  it  at  the  hands  of  Charles 
Gallagher  while  under  his  fathei^s  direction  and  control,  the  son 
was  not  such  a  stranger  to  the  service  of  the  Baltimore  &  Ohio 
K.  B.  Co.  as  to  debar  him  from  all  remedy  for  injuries  suffered  by 
him  through  the  n^ligence  of  the  agents  and  servants  of  the 
Pennsylvania  Co.  That  the  Pennsylvania  Co.  would  have  such 
right  of  action,  is  the  doctrine  of  well  adjudged  cases. 
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Simons  v.  Monier,  29  Barb.  419,  was  a  case  in  wluch  the  de- 
fendant owned  a  farm,  Iiis  servant  residing  on  it.  In  the  course  of 
farming  the  servant  cnt  a  quantity  of  brusn  and  piled  it  in  heaps 
adjacent  to  the  plaintiff's  land.  He  then  sent  his  son,  an  infant,  to 
set  fire  to  it,  and  the  fire  extended  to  the  plaintiff's  land  destroy- 
ing a  quantity  of  timber  thereon.  It  was  held  that  the  act  of 
the  son  was  the  act  of  the  father — ^the  defendant's  servant — he 
being  under  his  control ;  and  that  the  defendant  was  liable.  Al- 
though the  act  was  done  by  the  hand  of  the  son,  the  hand  was 
directed,  guided  and  controlled  by  the  mind  and  will  of  the 
father.  See  also,  Althorf  v,  Wolfe,  23  New  York,  865 ;  Booth  v. 
Mister,  7  Carr.  &  Payne,  66. 

In  the  view  which  we  take  of  this  case,  the  defendant  was  not 
prejudiced  by  the  qualifications  added  by  the  court  to  the  fourth 
and  fifth  requests  given  in  charge  to  the  jury.  We  are  therefore 
of  opinion  that  Qie  judgment  of  the  district  court  should  be 
afl9rmed. 

Judgment  accordingly. 


Pennsylvania  Co. 

V. 

Long. 

(Advance  Ocue^  Indiana,    Deember  18,  1888.) 

In  an  action  by  a  mother  against  a  railroad  company  to  recover  damages 
for  the  death  of  her  minor  son  while  coupling  cars  lor  the  company  defend- 
ant, in  which  occupation  he  had  engaged  without  his  mother^e  consent: 
heldy  tiiat  declarations  made  by  the  son  m  his  lifetime  to  the  effect  that  he 
knew  how  to  couple  cars  were  not  admissible  in  evidence. 

In  an  action  by  a  parent  affainst  a  railroad  company  to  recover  damages  for 
causing  the  death  of  the  plaintiff's  minor  son  employed  by  defendant  in  a 
dangerous  occupation,  the  plaintiff  may  recover  if  the  employment  was  with- 
out his  consent,  even  thougn  it  was  not  against  his  known  will. 

Where  an  inexperienced  minor  was  employed  by  a  railroad  company  to 
couple  cars,  and  was  set  to  couple  two  passenger  cm,  one  with  an  ordinary 
draw  bar  and  one  with  a  Miller  drawbar — no  special  instructions  being  given 
him — and  while  so  doine  the  said  minor  was  killed :  held,  that  the  company 
was  not  guilty  of  culpable  negligence  per  se  but  that  the  question  of  negli- 
gence was  for  the  jury. 

Appeal  from  Oibson  Circuit  Court 

J.  Pickens  for  appellant. 

Siley,  Johnson  &  Niblack  for  appellee. 

FiOKNiBLL,  C. — ^This  was  an  action  by  the  appellee,  a  widow, 
against  the  appellant^  to  recover  damages  for  the  death  of  James 
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6.  Long,  her  son,  seventeen  years  old,  who  was  killed  in  the  appel- 
lant's service  while  undertaking  to  couple  two  of  its  cars  at  the  city 
of  Vincennes. 

The  complaint  stated  that  the  plaintifiPs  son  was  living  with  her 
and  had  no  guardian ;  that  defendant,  without  the  knowledge  or 
consent  of  the  plaintiff,  and  against  her  will,  employed  her  son  as 
a  workman  ;  that  he  had  no  experience  in  the  work  and  was  ig- 
norant of  its  dangerous  character ;  that  the  work  consisted  in  part 
of  making  up  trains  which  was  very  dangerous ;  that  in  said  work 
ho  was  required  by  the  defendant  to  assist  in  coupling  two  passen- 
ger cars  on  a  sharp  curve,  which  cars  had  couplings  of  different 
shapes  and  unfit  for  coupling  together,  one  of  them  being  a 
straight  drawhead,  and  the  other  a  crooked  drawhead  called  the 
Miller  patent,  intended  to  fit  in  another  crooked  drawhead,  and 
which  would  not  readily  connect  with  a  straight  drawhead ;  that 
the  deceased,  while  one  of  said  passenger  cars  driven  backward 
by  an  engine  toward  the  other  car,  was  directed  by  defendant  to 
work  at  tue  rear  of  the  moving  car,  to  couple  it  with  the  other,  and 
when  the  cars  came  together,  the  said  drawheads  instead  of  meet- 
ing together  and  keeping  the  platform  of  the  cars  apart,  as  they 
would  have  done  if  properlv  constructed,'  passed  each  other  and 
let  the  platforms  come  together,  so  that  they  caught  the  deceased 
and  killed  him  without  fault  of  the  deceased  or  of  the  plaintiff  to 

Slaintiff's  damage  $5000.    The  defendant  answered  by  a  general 
enial. 

The  issue  was  tried  by  a  jury  who  returned  a  verdict  for  the 
plaintiff  for  $1000,  -with  answers  to  the  defendant's  interrogatories 
as  follows : 

1.  Does  the  evidence  show  that,  the  injuries  from  which  the 
plaintiff's  son  died,  were  received  while  making  a  coupling  between 
the  couplers  known  as  the  common  draw  bar  and  the  Miller  cou- 
pler? 

Ans.  Yes. 

2.  Does  the  evidence  show  that  both  these  kinds  of  couplers 
were  in  common  use  together,  upon  the  railroads  of  Indiana  and 
at  Yincenties,  at  and  about  the  time  of  the  injury  ? 

Ans,  No. 

3.  Was  the  plaintiff's  son  informed  how  to  make  the  coup- 
ling? 

Ans.  No. 

4.  Was  the  plaintiff's  son  cautioned  against  the  danger  involved 
in  making  couplings  ? 

Ans.  Yes 

A  motion  for  a  new  trial,  and  a  motion  in  arrest  of  judgment  by 
the  defendant  were  overruled.  Judgment  was  rendered  on  the 
verdict  and  the  defendant  appealed. 

The  errors  assigned  are  overruling  the  said  motions. 
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Ten  reasons  were  presented  for  a  new  trial,  but  the  first  of  these 
is  abandoned  by  the  appellant,  the  second  is.  that  ^'  the  court  erred 
in  excluding  from  the  lury  the  evidence  of  Robert  Henry,  a  wit- 
ness for  de^ndant,  which  evidence  consisted  of  statements  made 
by  James  B.  Long  at  and  during  the  time  he  was  in  the  employ- 
ment of  the  defendant,  and  during  the  four  or  five  days  next  be* 
fore  the  day  of  the  injury,  that  the  said  James  B.  Lon^  knew  how 
to  couple  cars,  and  had  made  couplings  often  before  mat  time,  in 
the  defendant's  yards  at  Vincenries." 

As  against  the  plaintiff,  these  declarations  of  her  son  in  her  ab- 
sence were  mere  nearsay,  and  were  properly  excluded.  The  right 
of  the  mother  could  not  be  defeated  or  qualified  by  such  declara- 
tions of  the  son.  Such  declarations,  in  reference  to  an  employ- 
ment entered  into  without  the  mother's  consent,  could  not  affect 
her  legal  rights  resulting  from  such  employment  and  its  conse- 
quences. 

The  third  cause  for  a  new  trial  is,  that  the  court  erred  in  giving 
instructions  to  the  iur]^. 

Instruction  No.  2,  given  by  the  court  of  its  own  motion,  is  as 
follows : 

The  facts  necessary  for  the  plaintiff,  under  the  allegations  of  her 
complaint,  to  prove  in  order  to  entitle  her  to  a  verdict  are  the  fol- 
lowing : 

^^  l%at  in  the  month  of  December,  1879,  James  Long  was  in  the 
employment  of  the  defendant,  and  at  said  time,  while  in  the  line 
of  nis  employment  and  engaged  in  the  effort  to  couple  two  passen- 
ger cars,  he  was  crushed  and  killed  between  the  platforms  of  the 
two  coaches.  That  the  plaintiff  was  the  mother  of  said  James,  and 
that  his  father  was  dead  at  said  date:  that  without  the  plaintiff's 
consent,  the  defendant  employed  said  J  ames,  he  being  under  twen- 
ty-one years  of  a^,  to  worlc  in  its  railroad  yard,  and  that  among 
the  duties  of  said  employment  was  the  coupline:  of  cars  ;  that  on 
the  night  he  was  killed,  lie  was  engaged  unaer  the  direction  of  the 
defendant  in  assisting  to  make  up  a  passenger  train,  and  in  pursu- 
ance of  the  direction  of  the  defendant  was  required  to  pass,  and  did 
pass  on  the  track  between  two  cars  in  order  to  effect  the  coupling, 
and  that,  while  he  was  between  the  cars,  and  owing  to  the  want  of 
adaptation  to  each  other  of  the  Miller  patent  and  common  draw  bar 
couplers  on  the  two  cars,  the  platforms  of  the  cars  came  so  nearly 
together  as  to  crush  and  thereby  kill  him  ;  that  the  effort  to  make 
such  coupling  was  dangerous  to  the  person  making  it ;  that  the 
plaintiff  incurred  some  expense  in  his  burial,  or  that  his  services 
from  the  period  of  his  death  until  of  full  age  would  have  been  of 
some  value  to  her. 

It  is  claimed  that  this  instruction  is  erroneous  because  it  states 
that  there  may  be  a  recovery  by  the  parent  where  the  employment 
of  the  minor  is  without  the  parent's  consent ;  the  appellant  claims 
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that  there  can  be  no  recovery  by  the  parent  nnless  the  employ- 
ment was  not  only  without  her  consent,  but  was  also  against  the 
known  will  of  the  parent. 

In  Grand  Eapids,  etc.,  Co.  v.  Showers,  71  Ind.  451,  the 
averment  and  the  proof  were  that  the  employment  of  the  child 
was  against  the  parent's  will,  and  this  conrt  held  that  such  an  em- 
ployment might  oe  the  basis  of  liability.  Where,  however,  the  em- 
ployment is  without  the  parent's  consent,  and  nothing  further  is 
shown,  it  is  presumptively  against  the  parent's  will. 

The  right  of  the  mother  to  recover  in  such  cases  is  recognized  in 
the  O.  &  M.  E.  E.  Co.  v.  Tridall,  18  Ind.  868 ;  Hollingsworth  v. 
Swedenborg,  49  Ind.  878 ;  Rodges  v.  Smith,  17  Ind.  823 ;  Long 
V.  Morrison,  14  Ind.  595 ;  Boyd  v.  Blaisdill,  15  Ind.  73. 

There  is  no  intimation  in  any  of  these  cases  that  the  liability  of 
the  employer  to  the  parent  cannot  exist  unless  the  child  was  em- 
ployed a^inst  the  parent's  known  will. 

We  think  the  instruction  was  not  erroneous  in  this  particular. 

The  appellant's  counsel  objects  to  instruction  No.  2.  That  it 
told  the  jury  substantially  that,  if  the  deceased  being  under  twen- 
ty-one years  of  age,  was  put  at  work  by  the  defendant  in  a  danger- 
ous place,  the  plaintiff  ought  to  recover ;  but  such  is  not  the  ef- 
fect of  the  instruction.  Its  statement  is  that,  if  the  deceased 
being  under  twenty-one  yeara  of  age,  was  employed  by  the  defend- 
ant without  the  plaintiff's  consent,  and  was  set  to  work  coupling 
two  oars,  one  of  which  had  a  Miller  patent  coupler,  and  the  other 
a  common  draw  bar  coupler  and  that  if  this  was  dangerous  work, 
and  if  by  reason  of  the  want  of  adaptation  to  each  other  of  the 
two  couplers,  the  platforms  of  the  cars  came  toother  and  crushed 
and  killed  the  deceased,  then  upon  proving  sucn  facts  the  plaintiff 
could  recover. 

The  statute  provides  that  the  mother  may  maintain  an  action  for 
the  injury  or  death  of  a  child.  E.  S.  1881,  sec.  266.  But  the  death 
must  be  caused  by  the  wrongful  act  or  omission  of  another.  E.  S. 
1881,  sec.  284. 

The  mere  employment  of  a  minor  without  his  parent's  consent 
could  not  be  the  proximate  cause  of  his  death,  and  merely  putting 
him  in  a  dangerous  employment  would  not  create  liability  for  his 
death  thereby,  unless  it  appeared  that  he  was  inexperienced,  and 
that  the  defendant  failed  to  instruct  him  how  to  avoid  the  dan^r. 
But  if  the  couplers  were  not  fit  to  couple,  one  of  them  being 
straight  and  the  other  crooked,  and  if  by  reason  of  such  unfitness 
the  couplers  did  not  meet,  but  passed  each  other  and  let  the  cars 
come  together  and  crush  the  deceased,  then  if  the  law  is  that  the 
use  of  such  couplers  is  conclusive  evidence  of  culpable  negligence, 
the  second  instruction  was  rieht,  otherwise  it  was  wrong. 

The  instruction  assumed  tliat  the  use  of  such  couplers  was  cul- 
pable negligence.     In  this  we  think  the  court  erred.     The  rule  in 
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relation  to  negligence  of  a  railroad  compan  j  in  the  nse  of  machin- 
ery and  appliances  should  have  been  stated,  and  it  should  hare  been 
left  to  the  jury  to  determine  whether  in  the  present  case,  Applying 
that  rule  to  the  facts,  culpable  negligence  existed. 

In  Lake  Shore,  etc.,  Co.  v.  McCormick,  74  Ind.  440,  this  court 
said :  ^^  The  master's  obligation  is  not  .to  supply  the  servant  with 
absolutely  safe  machinery,  or  with  any  particular  kind  of  ma- 
chinery, but  his  obligation  is  to  use  ordinary  and  reasonable  care 
not  to  subject  the  servant  to  extraordinary  or  unreasonable  dan- 
ger." 

In  Umback  v.  Lake  Shore,  etc.,  Co.,  83  Ind.  91,  this  court  said : 
'^  The  obligations  of  the  master  to  provide  suitable  and  safe  ma- 
chinery and  appliances  does  not,  however,  impose  upon  him  the 
duty  of  usin^  extraordinary  care  and  diligence,  but  does  require 
him  to  be  ordinarily  careful  and  diligent." 

In  Fuller  v.  Jewett,  80  N.  T.  46,  it  is  said  :  "  But  the  duty  of 
the  master  to  furnish  suitable  and  siEife  machinery  and  to  keep  the 
same  in  repair  is  relative  and  not  absolute.  He  is  only  bound 
by  himself  and  his  agents  to  exercise  due  care  to  that  end." 

In  Louisville  &  S'ashville  R.  R.  Co.  v,  Orr,  84  Ind.  50,  it  was 
held  eiToneous  to  instruct  a  jury  that  ^'it  would  be  negligence. on 
the  part  of  the  defendant  to  use  a  crab  for  hoisting  timbei*s 
that  was  defective  in  its  construction,  when  said  crab  could  have 
been  made  complete  and  safe,  or  when  there  were  others  to  be  se- 
cured that  were  complete  and  not  danserons."  The  court  said  : 
'^  This  instruction  renders  the  master  liable  if  the  machinery  is  de- 
fective, no  matter  how  much  care  and  prudence  have  been  exer- 
cised in  its  selection  and  use.  The  defendant,  in  the  absence  of 
negligence  was  not  liable  because  he  did  not  have  the  best  crab  in 
use." 

These  cases  show  that  the  instruction  under  consideration  was 
erroneous  in  assuming  that  it  was  culpable  negligence  in  the  de- 
fendant to  use  the  Miller  patent  coupler  to  couple  with  a  common 
draw  bar  coupler.  The  case  of  St.  Louis,  etc.,  R.  R.  Co.  v,  Val- 
eries,  56  Ind.  511,  so  far  as  it  is  in  conflict  with  the  subsequent 
cases  above  cited,  cannot  be  followed.  It  was  upon  this  point 
condemned  in  Umback  v.  L^e  Shore,  etc.,  Co.,  supra,  and  in  Lake 
Shore,  etc.,  Co.  v.  McCormick,  supra. 

The  employee  in  this  case  was  a  minor.  It  is  true  that  it  tends 
to  show  gross  negligence  in  a  railway  company  to  employ  an  in- 
experienced person,  knowing  him  to  be  such,  in  any  hazardous  and 
dangerous  business  unless  such  company  makes  known  and  ex- 
plains fully  the  hazard  and  danger  and  instructs  such  person  how 
to  avoid  the  danger.  It  is  also  tme  that  youth  is  evidence  of  in- 
experience and  tnat  in  ^neral  greater  strictness  of  the  rule  should 
be  required  in  the  empoyment  of  minors  than  in  the  employment 
of  pei'sons  of  mature  age.    But  these  considerations  do  not  change 
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tbe  rnle  laid  down  in  the  cases  above  cited  and  herein  relied 
on. 

Instruction  No.  2  cannot  be  sustained  because  it  asserts  abso- 
lutely as  matter  of  law  that  if  the  work  was  dangerous  and  the  de- 
ceased was  killed  by  reason  of  the  want  of  adaptation  to  each  other 
of  the  two  couplers  the  plaintiff  would  have  a  right  to  recover, 
whereas  it  was  the  office  of  the  jury  to  determine  whether  under 
the  law  correctly  stated,  culpable  negligence  existed  on  the  part 
of  the  defendant.  As  the  ^judgment  must  be  reversed  for  the  er- 
ror in  instruction  Ko.  2,  it  is  unnecessary  to  consider  the  other  er- 
rors assigned. 

The  judgment  ought  to  be  reversed.    Per  curiam. 

Judgment  reversed. 

Bee  Texas  and  Pacific  R.  Co.  v.  Carlton,  and  note,  infra. 
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V. 

Cablton. 

(Adeanoe  C<ue^  Texas.    Kavember  80, 1888.) 

The  mere  act  of  a  railroad  company  employing  a  person  less  than  twenty- 
one  years  of  age,  with  the  father's  consent,  to  perform  a  given  kind  of  labor, 
and  afterward,  the  minor  consenting,  placing  him  in  a  different  position 
and  employment,  will  not  constitute  such  negligence  as  will  sustain  an 
action  under  the  statute  for  damages. 

A  minor  come  to  years  of  discretion  may  contract  with  a  railroad  company 
without  his  father's  consent  to  enter  into  its  employ.  In  such  case  the  relation 
of  master  and  servant  is  constituted,  and  in  case  of  the  minor's  injury  or 
death  the  right  of  the  father  to  recover  from  the  company  depends  upon  the 
duties  subsisting  by  reason  of  this  relation. 

A  railroad  company  is  not  bound  to  receive  and  haul  the  car  of  another 
road  so  defectively  constructed  or  otherwise  unsafe  as  manifestly  to  imperil 
the  life  and  limb  of  its  employees. 

Appeal  from  Kaufman  County. 
Leake  &  Henry  for  appellant. 
-J.  J.  Hill  for  appellee. 

• 

Stayton,  J. — The  cause  of  action  in  this  case,  as  stated  in  the 
brief  of  counsel  for  appellant,  is  found  to  be  substantially  correct, 
and  is  as  follows : 

'^  Plaintiff  brought  this  suit  against  the  defendant  for  damages, 
alleging  that  defendant  unlawfully  and  wrongfully  procured  and 
caused  the  plaintiffs  son,  William  Jefferson  Carlton,  of  the  age  of 
eighteen  years,  or  about  that  age,  under  the  parental  authority  and 
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control  of  plaintiff,  without  his  consent,  to  quit  the  service  of  plain- 
tifE  and  enter  into  that  of  defendant,  whereby  plaintiff  was  de- 
prived of  the  services  and  society  of  his  son  for  a  long  time,  to  wit : 
thirty  days,  and  greatly  troubled  in  mind;  that  his  son,  while  in 
defendants  employment  as  aforesaid,  and  working  on  its  line  of 
railroad  between  Marshall  and  Jefferson,  in  the  State  of  Texas, 
was,  on  January  16, 1880,  injured  so  that  on  the  24th  day  of  said 
month  he  died ;  that  the  son  was  sober,  industrious  and  dutiful, 
and  plaintiff  was  old,  poor,  infirm  and  needy ;  that  deceased  had 
for  years  contributed  to  the  support  of  plaintiff,  who  had  reasonable 
expectation  of  its  continuance ;  that  his  son,  prior  and  up  to  the 
time  of  his  injury,  earned  $2.50  per  day,  most  of  which  was  ap- 
plied to  the  support  of  plaintif,  and  plaintiff  had  reasonable  expec- 
tation of  receiving  support  from  him  to  the  amount  of  $500  an- 
nually during  the  plaintiff's  life,  and  plaintiff,  at  the  death  of  his 
son,  had  reasonable  expectation  of  fourteen  years  continuance  of 
life. 

"  Plaintiff  further  allcffes  that  he  is  the  only  surviving  parent, 
and  onljr  beneficiary  of  tne  said  William  Jefferson  Carlton ;  that 
said  iniuries,  wounds  and  bruises,  of  which  his  son  died,  were 
caused  by  the.  negligence  of  defendant,  and  by  the  defendant's  then 
and  there  using  cars  of  dangerous  construction  to  the  employees 
engaged  in  coupling  them  ;  that  said  cars  were  of  peculiarly  dan- 
gerous construction  to  said  William  Jefferson  Carlton,  while  en- 
gaged in  coupling  them,  bv  reason  of  their  having  "  duffing  bum- 
pers" on  their  ends  ;  that  his  son  was  not  informed,  or  skilled,  in 
said  dangerous  business  of  brakeman,  all  of  which  was  known  to 
defendant ;  that  his  son  was  wanting  in  the  caution  and  discretion 
necessary  in  such  dangerous  employment,  and  defendant,  who 
knew  said  facts,  did  not  exercise  due  care  and  prudence  in  employ- 
ing him." 

He  charges  that  said  iniuries  were  occasioned  by  some  negli- 
gence on  the  part  of  defendant — some  want  of  care,  skill  and  pre- 
caution on  its  part  unknown  to  plaintiff. 

There  was  a  judgment  for  the  appellee  for  $2500.  On  the  trial 
it  appeared  that  on  or  about  December  26,  1879,  the  son,  with  the^ 
consent  (or  at  least  with  the  knowledge,  and  without  objection)  of 
the  father,  was  employed  to  work  in  the  appellant's  yara,  at  Sher- 
man. The  testimony  is  somewhat  conflicting  as  to  what  his  duties 
were  in  the  yard,  and  also  as  to  the  familiarity  of  the  son  with  the 
duties  of  a  brakeman. 

On  the  same  day  the  son  was  employed  he  was  sent  off  on  the 
road  as  a  brakeman,  and  this  seems  to  have  been  done  contrary  to 
the  wish  of  the  father.  After  being  absent  for  some  days  the  son 
returned  home,  and  was  then  told  by  his  father  to  remain  at  hf)me 
until  his  return  in  the  evening,  but  the  son  did  not  do  so,  and  re- 
turned to  the  train,  with  whidi  he  seems  to  have  stayed,  acting  as 
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brakeman,  until  about  January  16, 1880,  when,  in  attempting  to 
couple  cars,  he  was  injured  so  that  he  died  about  the  24th  of  the 
same  month.  There  is  no  evidence  showing  that  the  cars  wliich 
the  son  was  coupling  at  the  time  he  was  iniured,  were  in  any  re- 
spect defective,  nor  that  the  injury  resulted  from  any  neglect  of 
tne  appellant  to  furnish  safe  road,  cars  and  appliances,  and  careful 
and  competent  servants  to  conduct  its  business.  It  appears  that 
the  son  was  in  his  nineteenth  year,  a  man  in  stature,  weighing 
about  180  pounds,  and  that  he  was  a  person  of  ordinary  intelligence 
and  prudence  for  one  of  his  years. 

In  instructing  the  jury  the  court,  among  others,  gave  the  follow- 
ing charge :  ^^  H  the  jury  is  satisfied  from  the  evidence  that  plain- 
tin  is  the  surviving  father  of  William  Jefferson  Carlton,  and  that 
the  said  William  «fefferson  Carlton  was  employed  by  the  defendant 
as  a  brakeman  upon  its  trains,  and  that  while  he  was  engaged 
coupling  in  its  cars  he  received  injuries  from  which  he  afterward 
diea,  caused  by  the  negligence,  or  carelessness,  of  the  defendant, 
its  agents,  servants  or  employees,  and  that  the  deceased  did  not,  by 
his  own  negligence,  or  carelessness,  contribute  tp  his  own  death, 
the  jury  should  find  for  the  plaintiflf." 

Throughout  the  case  the  court  seems  to  have  been  of  the  opinion 
that  the  act  of  sending  the  son  upon  a  train  without  the  consent  of 
his  father,  to  act  as  brakeman,  was  in  itself  an  act  of  negligence, 
such  as  would  not  only  prevent  the  relation  of  master  and  servant 
from  existing  between  the  railway  company  and  the  son,  but  as 
would  also  enable  the  father,  under  the  statute,  to  maintain  an 
action  for  damages  sustained  by  the  death  of  his  son.  There  was, 
as  before  said,  no  proof  of  negligence  by  the  appellant,  such  as 
would  render  it  responsible  in  damages  for  an  injury,  resulting  in 
death,  to  an  employee.  If  tlie  action  was  based  upon  a  father's 
common  law  rignt,  for  loss  of  services  of  his  son,  it  may  be  true, 
although  the  injuries  which  the  son  received  resulted  in  death, 
that  he  could  maintain  his  action,  if  the  son  was  employed  without 
his  consent,  and  was  thus  withdrawn  from  his  service,  or  if  em- 
ployed with  his  consent  to  perform  certain  labor,  his  son  was 
afterward,  without  his  consent,  placed  at  labor  more  hazardous, 
through  which  he  was  injured. 

The  petition  and  charge  of  the  court,  however,  presented  a  case 
based  upon  the  statute,  giving  to  certain  persons  an  action  for  in- 
juries resulting  in  death,  and  it  is,  thereioi*e,  unnecessary  to  con- 
sider what  would  be  the  measure  of  damages  in  an  action  for  loss 
of  service  alone. 

We  have,  then,  the  question,  whether  the  mere  act  of  employing 
a  person  less  than  twenty-one  years  of  age,  with  the  consent  oi  his 
father  to  perform  a  given  kind  of  labor,  and  afterward,  the  minor 
consenting,  placing  him  in  a  different  position  and  employment, 
will  constitute  such  negligence  as  will  sustain  an  action  under  the 
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statute  for  an  in jnry  resulting  in  the  death  of  the  son.  The  evi- 
dence tends  to  show  that  the  duties  of  brakeman  on  the  road  did 
not  expose  him  to  greater  danger  than  would  employment  in  the 
yard. 

This  question  must  be  determined  by  considering  whether,  if  the 
son  had  been  injured,  but  not  fatally,  under  the  same  circumstances 
in  which  he  was  fatally  injured,  he  could  have  maintained  an  action 
for  such  injury.  The  statute  provides  that,  "  The  wi-ongful  act, 
negligence,  carelessness,  unskilfulness,  or  default  mentioned  in  the 
preceding  article  must  be  of  such  character  as  would,  if  death  had 
not  ensued,  have  entitled  the  party  injured  to  maintain  an  action 
for  such  injury."    f R.  S.,  Art.  2900.) 

In  determining  wnether  the  party  injured  could  have  maintained 
an  action  had  be  survived,  we  must  look  to  his  relation  to  the  rail- 
way company,  for  the  same  liability  does  not  exist  to  all  persons 
for  an  injury  inflicted.  The  statute  under  which  this  action  is 
brought  (foes  not  change  in  any  respect  the  rules  well  recognized 
for  tne  determination  of  the  liability  of  a  railway  company  either 
to  a  passenger  or  employee.  To  a  passenger  injured  by  the  negli- 
gence of  the  employees  of  a  railway  company  acting  within  the  Ime 
of  their  employment,  a  liability  exists ;  not  so  in  all  cases  in  which 
an  employee  is  injured  by  the  negligence  of  some  other  person  en- 
gaged in  the  same  common  employment.  Upon  the  contrary,  the 
cases  are  exceptional  in  which  the  employee  can  recover  damages 
resulting  from  the  mere  negligence  of  other  persons  in  the  com- 
mon employment,  and  are  connned  to  cases  in  which  the  employee 
is  by  the  master  empowered  to  do  those  things  which  pertain  to  the 
master's  duties  to  the  servant,  as  well  as  to  all  other  pei'sons,  and 
even  these  cases  are  subject  to  qualification. 

While  it  may  have  been  wrongful  as  to  the  father,  to  employ  the 
deceased  in  a  business  contrai'y  to  his  wish,  yet  this  did  not  deprive 
the  son  of  the  power  to  make  a  contract  by  which  he  might  obtain 
necessary  employment ;  and  a  contract  so  made,  created  between 
the  railway  company  and  the  son,  the  relation  of  master  and  ser- 
vant, the  duty  of  the  former,  however,  in  reference  to  care  toward 
the  latter,  increased  in  proportion  to  his  want  of  capacity.  The 
contract  as  between  them  would  fix  the  relationship ;  the  duties 
arising  from  it  on  the  part  of  the  master,  in  reference  to  the  care 
due  to  the  minor,  would  vary  with  the  character  and  hazard  of  the 
employment,  and  the  intelligence  and  capacity  of  the  child  to  com - 

1>renend  and  avoid  any  danger  attendant  in  the  business  in  which 
le  is  engaged.  Such  we  understand  to  be  the  rule  laid  down  in 
Railroad  Co.  v.  Miller,  51  Tex.  274,  and  in  Hamilton  v.  G.  H.  &  S. 
A.  Ry.,  54  Tex.  562,  and  in  Coombs  v.  New  Bedford  Cordage  Co., 
102  Mass.  572 ;  Hill  v.  Gust,  55  Ind.  45 ;  N.  &  C.  R.  R.  Co.  v, 
Elliott,  1  Caldwell,  620  ;  King  v,  B.  &  W.  Ry.,  9  Gushing,  112  ; 
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C.  &  G.  E.  K  R.  Co.  V.  Harney,  28  Ind.  32,  2  Thompson  on  Neg- 
ligence, 977 ;  O.  &  M.  E.  R  v.  Tindall,  13  Ind.  367. 

The  risks  incident  to  the  perfonnance  of  the  dnties  of  brakeman 
were  within  the  contract  of  service  made  between  the  appellant  and 
the  deceased,  and  the  same  rnles  as  to  liability  and  obli^tion  would 
have  to  be  applied  between  them,  as  would  be  applied  in  any  other 
case  in  whicn  the  servant  is  injured  while  in  the  master's  employ- 
ment, limited  onlv  by  the  requirement  resting  upon  the  master, 
more  fully  to  advise  an  inexperienced  minor  of  any  danger  inci- 
dent to  the  business  than  he  is  required  to  do  in  the  case  of  an  ex- 
perienced person  engaged  in  the  same  business. 

It  has  been  frequenUy  held  that  where  a  master  hired  to  another 
a  slave  to  work  in  a  given  business,  or  place,  and  the  hirer  subse- 
quently, without  the  consent  of  the  owner,  placed  the  slave  in  a 
business,  or  place,  more  hazardous  than  that  contemplated  in  the 
original  contract  of  hiring,  a  recovery  could  be  had  for  the  value 
of  the  slave  lost  while  engaged  in,  and  by  reason  of  the  more  haz- 
ardous business,  or  place ;  but  these  cases  bear  no  analogy  to  the 
ease  before  us.  The  slave  had  no  power  whatever  to  contract,  nor 
in  any  way  to  create  the  relation  of  master  and  servant  between 
himself  and  another  person.  The  minor  has  such  power,  and  while 
as  against  his  father  he  cannot  defeat  his  right  to  nave  his  sei'vices 
by  contracting  them  to  another  person,  yet  as  between  himself  and 
such  other  person,  the  relation  of  master  and  servant  may  be 
created  by  his  contract,  and  especially  so  when  such  contract  is 
made  for  the  purpose  of  obtaining  employment  necessary  to  his 
own  support,  as  in  this  case  it  appears  to  have  been. 

The  father  seems  to  have  been  unable  to  make  a  support,  by 
reason  of  his  health,  for  himself  and  family,  and  for  some  time 
prior  to  the  death  of  his  son,  the  latter  seems  to  have  obtained  em- 
ployment wherever  he  could  find  it,  and  out  of  the  proceeds,  of  his 
labor  to  have  supported  himself,  and  to  have  contributed  to  the 
support  of  his  fatter  and  the  other  members  of  the  family.  Under 
sucn  circumstances,  to  deny  the  right  to  contract  and  to  establish 
thereby  the  relation  of  master  and  servant  in  some  cases,  would  be 
to  deny  the  right  to  live  by  honest  toil.  The  law  imposes  no  such 
disability  as  sedulously  as  it  ^ards  the  rights  of  minora.  Had  the 
deceased  not  died,  but  brought  this  suit  to  recover  damages  for  the 
injuries  received  in  the  manner  shown  in  the  record,  he  certainly 
would  not  have  been  heard  to  say,  that  the  employment  of  himself 
under  the  circumstances  was  such  an  act  of  negligence  as  would 
have  authorized  him  to  recover.  He  would  have  had  to  show  such 
facts  as  would  ordinarily  entitle  an  employee  of  age  to  recover,  un- 
less it  appeared  that  his  inexperience  and  want  of  knowledge  of 
the  danger  of  his  position,  and  proper  manner  of  avoiding  it,  was 
such  as  to  have  made  it  the  duty  of  appellant  to  warn  him  upon 
these  matters,  and  that  it  had  failed  in  this  duty. 


SERVANTS — NEGLIGENOB — ^MINOR.  355 

In  reply  to  the  answer  of  appellant,  averring  due  care  in  having 
safe  road,  cars,  appliances  thereto,  and  careful  and  capable  servants, 
and  alleging  the  want  of  due  care  in  the  person  injured  in  the  per- 
formance of  the  duties  which  he  had  undertaken,  if  the  action  was 
by  the  person  injured,  would  it  avoid  such  an  answer  for  the  in- 
jured party  to  reply,  *'  Yes,  this  is  all  so,  but  at  the  time  you  em- 
ployed me  you  did  so  with  a  knowledge  that  I  was  a  minor,  and 
that  ray  father  did  not  consent  to  the  contract  I  made  with  you  ?" 
As  between  the  parties  to  the  contract,  such  a  reply  would  be  of  no 
avail.  We  are  of  the  opinion  that  the  charge  of  the  court  did  not 
present  the  true  issues  in  the  case,  and  that  it  was  misleading,  in 
that  it  ignored  the  fact  that  the  injured  party  was  an  employee, 
and  left  the  jury  to  infer,  as  counsel  claim  in  this  court,  tnat  the 
simple  fact  of  hiring  the  deceased,  and  putting  him  to  work  in  a 

i>lace,  and  at  a  business  in  which  his  father  did  not  wish  him  to 
abor,  was,  of  itself,  such  negligence  of  the  appellant  as  would  en- 
title the  appellee  to  a  verdict.  In  view  of  the  fact  that  it  is  not 
shown  by  the  evidence  that  the  cars  which  belonged  to  another 
company,  and  which  were  being  hauled  by  the  appellant's  road, 
and  m  the  coupling  of  which  the  deceased  was  injured,  were  defec- 
t>ve,  or  in  any  way  unsafe,  although  constructed,  in  some  respects, 
differently  from  those  owned  ana  operated  by  appellant,  it  does 
not  become  necessary  to  determine  the  degree  of  care  necessary  to 
be  exercised  by  one  railway  company  in  reference  to  the  construc- 
tion and  safety  of  cars  belonging  to  other  roads,  which  it  may  haul 
over  its  own  road. 

It  is,  however,  certainly  true  that  statutes  of  this  State  do  not 
compel  any  railway  company  within  this  State  to  receive  and  haul 
the  car  of  another  road  which  is  so  defectively  constructed,  or 
otherwise  unsafe,  as  manifestly  to  imperil  the  life  and  limb  of  a 
single  employee.    Nor  do  we  consider  it  necessary  to  consider  the 

Snestion  of  proximate  and  remote  cause  in  view  of  what  we  have 
Iready  said.     For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

• 

Minor  Runs  Risks  of  Employment. — The  law  is  clear  that  where  a  minor 
is  hired  as  a  servant  he  undertakes  to  run  all  the  ordinary  risks  of  his  em- 
ployment, including  of  course  the  negligence  and  carelessness  of  his  fellow- 
servants.  A  railroad  company  employing  a  minor  is  not  therefore  liable  for 
an  injury  resulting  from  such  cause.  King  v,  Boston,  etc.,  R  Co.,  9  Gush. 
112;  Chicago,  etc.,  R.  Co.  v.  Harney,  28  Ind.  28;  Ohio,  etc.,  R.  Co.  v.  Ham- 
mersly,  28  Ind.  871;  Nashville,  etc.,  R,  Co.  v,  Elliott,  IColdw.  (Tenn.)  611; 
Gartland  v.  Toledo,  etc.,  R.  Co.,  67  HI.  498;  MacGinnis  v,  Canada  S.  Bridge, 
8  Am.  &  Eng.  R.  R.  Cas.  185.  But  see  Hamilton  v.  G.  H.  &  S.  A.  R.  Co.,  4 
Am.  &  Eng.  R.  R.  Cas.  528. 

A  contract  for  services  made  with  a  minor  is  not  invalid  simply  because  it 
is  not  entered  into  with  the  parent  or  guardian.  It  is  only  voidable  at  the 
election  of  the  parent  or  guardian.  Gartland  v.  Toledo,  etc.,  R.  Co ;  Nash- 
ville, etc.,  R.  Co.  v,  Elliott,  1  Coldw.  (Tenn.)  611.  But  see  Houston  &  T.  0.  R. 
Co.  V.  MiUer,  49  Tex.  322. 
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• 

Where,  however,  a  minor  is  employed  contrary  to  the  wish  of  the  parent 
this  is  a  wrong  done  to  the  parent,  and  if  the  minor  is  injured  in  the  coarse 
of  his  employment  the  parent  may  recover  damiuKes.  Grand  Rapids  &  I.  R. 
R.  Co.  V.  Showers,  2  Am.  &  Eng.  R.  R.  Cas.  9 ;  Hamilton  v.  G.  H.  &  8.  A.  R. 
Co.,  4  Am.  <&  Eng.  R  R.  Cas.  528. 

The  company  is  bound,  however,  to  fully  explain  to  a  minor  in  its  employ 
all  the  risks  and  dangers  incident  to  his  position  and  must  not  expose  him  to 
extraordinary  peril.  St.  Louis,  etc,  R.  Co.  t>.  Valirius,  56  Ind.  511 ;  Railroad 
Co.  V.  Fort,  17  Wall.  553 ;  Grizzle  v.  Frost,  8  Fost.  &  Fin.  622 ;  Hill  «.  Gust, 
55  Ind.  45 ;  Lewis  f>.  McAffe,  32  Ga.  465 ;  Memphis,  etc.,  R.  Co.  «.  Jones,  2 
Head,  517;  Allison  v.  Western,  etc,  R.  Co.,  64  N.  C.  882;  Chicago,  etc,  R. 
Co.  V,  Harney,  28  Ind.  28. 
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(107  imnoit  Btparts,  644.) 

On  the  trial  of  an  action  brought  by  an  administrator  against  a  railway 
company, to  recover  for  the  defendant's  negligence  causing  Sie  death  of  the 
intestate,  the  defendant,  in  order  to  show  that  the  deceased  was  not  observing 
due  care  at  the  time  he  was  killed,  asked  a  witness  to  state  if  he  ever  saw  the 
deceased  get  on,  or  attempt  to  get  on,  trains,  and  counsel  stated  that  he 
expected  to  prove  by  this  and  another  witness  that  the  deceased  was  in  the 
haoit  of  jumping  on  trains :  Hddy  that  the  evidence  sought  and  proposed 
was  inadmissible,  as  its  effect  was  clearly  to  raise  a  collateral  and  immaterial 
issue. 

If  facts  and  circumstances  are  proved  which  lead  the  mind  with  certainty 
to  the  conclusion  that  other  facts  and  circumstances  are  true,  such  latter 
facts  and  circumstances  may  be  accepted  and  acted  upon  by  the  jury,  and  it 
is  not  erroneous  to  so  instruct  them. 

In  an  action  against  a  railway  company  to  recover  damages  for  negligence 
resulting  in  the  death  of  plaintiff's  intestate,  who  was  struck  by  a  moving 
car  at  a  street  crossing,  the  court  instructed  the  jury  that  if  they  believed, 
from  the  evidence,  that  the  crossing  of  the  defendant's  railroad  on  the  street 
was  used  by  persons  passing  frequently  between  the  hours  of  six  and  seven 
o'clock,  A.M.  and  p.m.,  and  that  the  defendant  knew  it,  and  that  defendant's 
servants  and  employees  were  switching  and  moving  cars  on  said  crossing 
between  said  hours,  at  a  time  when  it  was  dark,  by  pushing  them  across 
said  street,  then  it  was  the  duty  of  the  defendant  to  take  some  means  to 
warn  the  persons  passing,  or  to  prevent  accident  to  them,  and  if  the  defend- 
ant did  not  do  so,  it  was  guilty  of  negligence ;  and  if  such  negligence  was 
the  cause,  or  principal  cause,  of  the  death  of  the  intestate,  and  if  the  juiy 
also  believe,  from  the  evidence,  that  the  intestate  was  not  guilty  of  negli- 

fence  which  contributed  to  the  injury,  they  should  find  a  verdict  of  guilty : 
Teidj  that  there  was  no  error  in  the  instruction  to  the  prejudice  of  the  de- 
fendant, and  that  it  stated  the  rule  as  to  comparative  negligence  more  favor- 
ably to  the  defendant  than  it  was  entitled  to  nave  it  laid  down. 

It  is  no  objection  to  an  instruction,  in  an  action  to  recover  for  negligence, 
that  it  fails  to  define  what  might  or  might  not  constitute  negligence  under 
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certain  claimed  theories  of  proof,  where  no  fundamental  principle  or  indis- 
pensable condition  to  a  recovery  is  omitted.  Neither  is  it  error  in  such  an 
instruction  to  omit  matters  merely  suppletory  in  their  character,  which  might 
properly  be  presented  in  a  separate  instruction. 

In  a  case  involving  the  comparative  negligence  of  the  parties,  an  instruc- 
tion stating  that  the  omission  to  do  certam  acts  by  the  defendant  was  culpa- 
ble negligence,  and  if  the  injury  was  the  result  of  such  negligence,  and  that 
the  party  injured  was  not  guilty  of  negligence  contributing  to  the  injury,  the 
jury  should  find  the  defendant  guilty,  is  not  subject  to  the  objection  that  it 
singles  out  and  gives  undue  prominence  to  the  question  of  the  omission  to 
perform  the  acts. 

In  an  action  to  recover  damages  growing  out  of  alleged  negligence,  the 
court  instructed  the  jury  that  certain  omissions  on  the  part  of  the  defendant, 
if  found  from  the  evidence,  were  ** culpable"  negligence :  Hdd^  no  error,  as 
the  word  '*  culpable"  was  used  in  the  sense  of  '* blamable." 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Peoria 
County. 

Stevens,  Lee  &  Horton  for  the  appellant. 

Plaintiff's  second  instruction,  while  it  charges  that  the  company 
was  bound  to  take  some  means  to  warn  passers  over  the  street, 
fails  to  state  the  duties  which  the  law  required  of  the  passers. 
It  was  a  common  highway,  and  the  law  required  both  to  use 
reasonable  and  prudential  precautions  to  avoid  accident  and 
dan^r.     Chicago  &  Northwestern  Ry.  Co.  v.  Hatch,  79  III.  137. 

The  fourth  instruction  was  wrong  for  several  reasons.  First, 
it  singled  out  and  gave  undue  prominence  as  to  the  question 
of  the  omission  to  ring  a  bell  or  sound  a  whistle  when  the 
train  started^  as  constituting  negligence.  It  has  been  held  re- 
peatedly, that  an  instruction  which  singles  out  and  gives  imdue 
prominence  to  certain  facts,  ignoring  other  facts  proved,  and  of 
equal  importance  to  a  proper  determination  of  the  case,  is  errone- 
ous- Lake  Shore  &  Michigan  Southern  R.  R.  Co.  v.  Berlink,  2 
Bradw.  434 ;  Calef  v.  Thomas,  81  111.  478  ;  Homes  v.  Hale,  71  id. 
652  ;  Hewett  v,  Johnson,  72  id.  513 ;  Evans  -v.  George,  80  id.  51 ; 
Anderson  v.  Warner,  5  Bradw.  417. 

It  was  also  faulty  in  telling  the  jury  not  only  what  constituted 
culpable  negligence,  but  in  the  use  of  the  word  "  culpable,"  and 
in  not  instructing  them  as  to  any  care  observed  in  crossing  the 
street  by  the  employees,  notwithstanding  the  omission  to  ring  the 
bell  or  blow  the  whistle  when  the  train  was  started.  Our  courts 
have  never  held  that  the  omission  to  ring  the  bell  or  blow  the 
whistle  was  "  culpable  negligence."  Negligence  is  a  question  of 
fact  for  the  jury,  and  not  a  question  of  law.  Chicago  &  Alton 
R.  R.  Co.  V,  Pennell,  94  111.  448. 

H.  W.  Wells  for  the  appellee. 

It  is  contended  that  the  deceased  was  a  trespasser ;  that  he  was 
on  the  company's  private  ground  without  license,  and  that  the 
killing  was  not  malicious,  and  the  company  is  not  liable.     The 
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case  of  Lake  Erie  &  Western  Ry.  Co.  v.  Zoffinger,  10  Bradw.  252, 
cited  to  support  this  position,  does  not  apply.  In  that  case  the 
injured  party  abandoned  the  highway  and  went  on  the  defendant's 
right  of  way  for  his  own  convenience  only,  while  in  this,  if  the 
deceased  went  on  the  company's  ^ound,  it  was  in  an  attempt  to 
pass  a  car  left  obstructing  the  nighway,  in  which  endeavor  he 
stepped  into  a  hole  between  the  ties,  which  threw  him  down,  and 
he  was  run  over. 

Where  one  makes  an  excavation  on  his  own  ground,  so  near  the 
highway  as  to  endanger  the  safety  of  those  passing  along  the 
street  in  the  exercise  of  proper  care,  and  leaves  the  same  un- 
guarded, by  fence  or  other  protection  against  accident,  he  is  liable. 
W  ood  on  Nuisance,  page  262,  sec.  273 ;  Bnrge  v.  Gardiner,  19 
Conn.  507 ;  Yale  v.  Bliss  et  al.,  50  Barb.  358 ;  Bird  v.  Holbrook, 
4  Bing.  628. 

Where  there  is  no  direct  evidence  that  the  negligence  of  the  de- 
fendant occasioned  the  injury,  the  facts  and  circumstances  which 
the  Supreme  Court  in  several  cases  hold  to  be  of  sufficient  proof 
(Illinois  Central  R.  C.  Co.  v.  Cragin,  71  111.  177 ;  Chicago,  Bur- 
lington &  Quincy  R.  R.  Co.  v.  Van  Patten,  64  id.  510;  and 
Chicago,  Burlinffton  &  Quincy  R.  R.  Co.  v.  Lee,  68  id.  577),  were 
in  this  case  ample  to  satisfy  the  mind  that  the  injury  was  due  to 
the  defendant's  neglect. 

It  is  gross  negligence  to  run  a  train  without  a  brakeman,  over  a 
public  highway.  Chicago  &  Alton  R.  R.  Co.  v.  Sullivan,  63  HL 
293. 

Running  a  dark  train  through  a  village  is  greater  negligence 
than  walking  on  the  track.  In  this  case  the  rear  of  the  train — 
the  end  away  from  the  engine — ^was  perfectly  dark  and  this  dark 
end  pushed  across  this  most  dangerous  crossing.  Indianapolis  & 
St.  Louis  R.  R.  Co.  v.  Galbreath,  63  111.  436. 

The  law  is  settled  beyond  doubt  that  at  a  railroad  crossing  each 
party  owes  the  other  a  duty  to  use  all  proper  care  to  avoid  acci- 
dent. In  a  city  like  Peoria,  at  a  crossing  like  that  described,  the 
railroad  company  must  use  the  highest  care  to  insure  the  public 
safety.  Toledo,  Wabash  &  Western  Ry.  Co.  v.  Miller,  76  111.  278 ; 
Chicago,  Burlington  &  Quincy  R.  R.  Co.  v.  Stumps,  69  id.  409. 

ScHOLFiELD,  J. — Action  on  the  case,  for  negligence  resulting  in 
the  death  of  the  plaintiff's  intestate.  Verdict  of  jury,  and  judg- 
ment of  court  thereon  for  plaintiff.  Appeal  to  Appellate  Court 
for  Second  District,  and  judgment  of  that  court  affirming  the 
judgment  of  the  Circuit  Court,  and  appeal  from  that  judgment  to 
this  court. 

The  judgment  of  the  Appellate  Court  relieving  us  of  all  ques- 
tions of  fact,  we  are  only  to  look  into  the  alleged  errors  of  law. 
The  intestate,  an  errand  boy,  on  his  way  home  at  the  close  of  the 
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day's  labors,  a  little  after  dark,  was  struck  while  on  a  street,  or  on 
a  cattle-guard  by  the  side  of  a  street,  at  a  point  where  numerous 
railroad  tracks  and  switches  cross  such  street,  by  a  moving  car  of 
defendant,  and  instantly  killed.  To  show  that  the  intestate  was 
not  observing  due  care  at  the  time  he  received  the  fatal  stroke 
from  the  car,  the  defendant,  by  its  counsel,  propounded  to  one  of 
its  witnesses  the  foUowmg  question :  "  You  may  state  whether  or 
not  you  ever  saw  Fred  (the  deceased)  get  on,  or  attempt  to  get  on, 
trains  ?"  But,  on  objection,  the  court  refused  to  permit  the  wit- 
ness to  answer  the  question.  The  counsel  for  the  defendant  then 
stated  they  proposed  to  prove  by  the  witness  under  examination, 
and  another  witness  named,  that  the  deceased  was  in  the  habit  of 
jumping  on  ti*ains,  but  the  court  ruled  that  the  evidence  was  inad- 
missible. Ko  authority  is  referred  to  sanctioning  the  admission  of 
such  evidence,  and  we  are  not  aware  of  any.  Its  effect  is  clearlv 
to  raise  a  collateral  and  immaterial  issue.  If  such  evidence  is  ad- 
missible to  prove  negligence  on  the  part  of  the  plaintiff's  intestate, 
then  the  same  character  of  evidence  must  be  admissible  to  prove 
negligence  on  the  part  of  the  defendant,  which  has  been  con- 
demned by  the  entire  weight  of  judicial  authority.  In  re  Balti- 
more &  Susquehanna  R.  K.  Co.  v.  Woodruff,  4  Md.  242 ;  Aldrich 
V.  Pelham,  1  Gray,  510;  Kidder  v.  Dunstable,  11  id.  342;  Collins 
V.  Dorchester,  6  Gush.  396 ;  Gahahan  v.  B.  &  L.  R.  R.  Co.,  1  Al- 
len, 187 ;  Hubbard  v.  A.  &  K.  R.  R.  Co.,  39  Maine,  506 ;  Parker 
V.  Portland  Publishing  Co.,  69  id.  178.  We  think  the  proposed 
evidence  was  properly  excluded. 

The  second  instruction,  given  at  the  instance  of  the  plaintiff, 
is  as  follows : 

"  If  the  jury  believe,  from  the  evidence,  that  the  crossing  of 
the  defendant's  railroad  on  Sanger  street  was  used  by  passers  fre- 

anently  between  the  hours  of  six  and  seven  a.m.  and  p.m.,  and 
lat  the  defendant  knew  it,  and  if  they  further  believe  that  the 
defendant's  servants  and  employees  were  switching  and  moving 
cars  on  said  crossing  between  said  hours,  at  a  time  when  it 
was  dark,  by  pushing  them  across  said  street,  then  it  was  the 
duty  of  the  deiendant  to  take  some  means  to  warn  the  passers, 
or  to  prevent  accident  to  passers,  and  if  the  defendant  did  not  do 
so,  the  defendant  was  guilty  of  negligence ;  and  if  such  negligence 
was  the  cause,  or  the  principal  cause,  of  the  death  of  Fred  Clark, 
and  if  the  jury  also  believe,  from  the  evidence,  that  Fred  Clark 
was  not  guilty  of  negligence  which  contributed  to  the  injury,  then 
the  jury  should  find  a  verdict  of  guilty." 

Counsel  for  defendant  insist  this  is  erroneous,  because  ^^  while 
it  charges  the  jury  that  the  company  was  bound  to  take  some 
means  to  warn  passers  over  the  street,  it  fails  to  state  the  du- 
ties which  the  law  required  of  the  passers."  It  does,  however,  im- 
ply that  the  intestate,  in  order  that  there  be  a  recovery,  should  not 
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have  been  guilty  of  negligence  which  contributed  to  the  injuiy, — 
which  is  stating  the  law  more  favorably  for  the  defendant  than, 
under  the  doctrine  of  comparative  negligence  recognized  by  this 
court,  it  is  entitled  to  have  it  laid  down.  But  there  is  no  error  in 
the  instruction  to  the  prejudice  of  the  defendant, — ^no  omission  of 
any  fundamental  principle  which  it  was  entitled  to  have  stated  as 
an  indispensable  condition  to  a  recovery.  That  definitions  of  wliat 
might  or  might  not  constitute  negligence  under  claimed  theories  of 
proof,  are  not  given,  is  unimportant.  That  which  it  is  claimed  is 
here  omitted  is  suppletory  in  its  character,  and,  if  deemed  nec- 
essary by  the  defendant,  it  should  have  presented  it  in  a  separate 
instruction. 

An  objection  is  urged  to  the  tliird  of  the  instructions  given  at 
the  instance  of  the  plaintiff,  upon  the  ground  that  it  assumes  there 
were  facts  and  circumstances  shown,  outside  of  the  testimony  of 
witnesses,  competent  for  the  consideration  of  the  jury.  This  is 
not  a  fair  construction  of  the  instruction.  It  merely  states,  in 
effect,  the  law  as  applicable  to  circumstantial  evidence,  namely : 
If  facts  and  circumstances  are  proved  which  lead  the  mind  with 
certainty  to  the  conclusion  that  other  facts  and  circumstances  are 
true,  those  facts  and  circumstances  may  be  accepted  and  acted  upon 
by  the  jury  as  true.  1  Greenleaf  on  Evidence  (7th  ed.),  sec.  13, 
et  seq. ;  Best  on  Evidence  (1st  Am.  from  6  Lond.  ed.),  sees.  27, 
294. 

The  fourth  instruction,  given  at  the  instance  of  the  plaintiff,  is 
as  follows : 

"  If  the  jury  believe,  from  the  evidence,  that  defendant  started 
a  train  in  the  city  of  Peoria  without  ringing  a  bell  or  sounding  a 
whistle,  and  if  they  further  believe,  from  the  evidence,  that  Fred 
Clark  was  attempting  to  cross  the  defendant's  track  on  which  said 
train  was  so  started,  and  that  by  reason  of  there  being  no  bell  rung 
or  whistle  sounded,  and  such  train  or  car  of  that  train  struck  Fred 
Clark  while  so  attempting  to  cross  said  track,  then  the  defendant 
was  guilty  of  culpable  negligence ;  and  if  you  further  believe, 
from  the  evidence,  that  the  death  of  said  Clark  was  the  result  of 
such  negligence  on  the  part  of  defendant,  and  that  said  Clark  was 
not  guilty  of  negligence  contributing  to  the  injury,  then  you  should 
find  the  defendant  guilty." 

Two  objections  are  urged  against  this  instruction  by  counsel  for 
the  defendant :  First,  it  singles  out  and  gives  undue  prominence 
to  the  question  of  the  omission  to  ring  the  bell  or  sound  the  whis- 
tle ;  and  second,  in  stating  what  constituted  culpable  negligence, 
and  also  in  the  use  of  the  word  "  culpable."  This  instruction  does 
not  ignore  the  question  of  the  contributory  negligence  of  the  in- 
testate, but,  as  in  the  second  instruction,  by  necessary  implication 
states  the  rule  in  regard  to  his  negligence  more  strongly  against 
the  plaintiff  than  our  view  of  the  law  requires.     The  word  ''  cul- 
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pable  "  is  not  objectionable  in  the  sense  in  which  it  is  here  used, — 
that  of  "  blamable."  If  the  defendant  was  negligent,  as  contem- 
plated, then  it  was  certainly  culpable, — i.e.,  "blamable."  The 
question  of  the  existence  oi  the  facts  was  left  to  the  jury,  and 
we  jury  were  fully  instructed  as  to  the  measure  of  the  duty 
of  the  plaintiff's  intestate,  in  instructions  given  at  the  instance  of 
the  defendant. 

Some  objection  was  taken,  but  seems  not  to  be  seriously  pressed 
in  argument,  as  to  the  refusal  of  the  court  to  give  certain  instruc- 
tions asked  by  the  defendant.  We  perceive  no  error  in  that  re- 
^rd  for  which  there  should,  in  our  opinion,  be  a  reversal  of  the 
judgment. 

Tne  judgment  is  affirmed. 

Judgment  affirmed. 

Comparative  Negligencei — ^The  doctrine  of  comparative  negligence  is  one 
almost  peculiar  to  the  State  of  Illinois.  It  may  briefly  be  set  forth  thus: 
In  cases  where  the  gist  of  the  action  is  the  negligence  of  the  defendant,  and 
contributory  negligence  on  the  part  of  the  plaintiff  is  set  up  as  a  bar,  if,  on 
comparing  the  negligence  of  the  plaintiff  with  that  of  defendant  the  former 
is  found  to  have  been  slight  and  the  latter  gross,  the  plaintiff  is  entitled  to 
recover.  Galena,  etc.,  R.  Co.  v.  Jacobs,  20  111.  478;  Chicago,  etc.,  R.  Co.  v, 
Dewey,  26  III.  255;  Coursen  v,  Ely,  87  III.  888;  Chicago,  etc.,  R.  Co.  v. 
Hogarth,  88  111.  870;  Chicago,  etc.,  R.  R.  Co.  d.  Tripplet,  88  III.  482;  Illi- 
nois, etc.,  R  Co.  V.  Simmons,  88  III.'  242;  St.  Louis,  etc.,  R.  Co.  f>.  Todd, 
86  111.  409;  Ohio,  etc.,  R.  Co.  «.  Shanafelt,  47  HI.  497;  Chicago,  etc.,  R. 
R.  Co.  V.  Sweeney,  52  111.  825 ;  Chicago,  etc.,  R.  R.  Co.  v.  Gregory,  58  IlL 
272;  Chicago,  etc.,  R.  Co.  v.  Dunn,  61  HI.  885;  Indianapolis,  etc.,  R.  Co. 
«.  SUbles,  62  m.  818;  Chicago,  etc.,  R.  Co.  o.  Murray,  62  III.  826;  Toledo, 
etc.,  R.  Co.  V,  Spencer,  66  111.  528;  Illinois,  etc.,  R.  R.  Co.  «.  Moffit,  67  IlL 
481;  Chicago,  etc.,  R.  Co.  v.  Van  Patten,  64  111.  510;  Rockford,  etc.,  R  Co. 
V.  Hillmer,  72  111.  285;  PitUburg,  etc.,  R.  R  Co.  v.  Enutson,  69  III.  108; 
Illinois,  etc.,  R  Co.  v.  Cragin,  71  HI.  877;  Chicago,  etc.,  R.  Co.  v.  Lee,  68 
111.  576;  St.  Louis,  etc.,  R  Co.  «.  Manly,  58  HI.  800;  Chicago,  etc.,  R  Co. 
V.Cass,  78  HI.  894;  Toledo,  etc.,  R  Co.  v.  O'Connor,  77  111.  891;  Schmidt 
V.  Chicago,  etc.,  R.  Co.,  88  III.  405;  Hlinois  Central  R.  R  Co.  v,  Patterson, 
'  94  III.  290;  Hayward  v.  Morrill,  94  HI.  849;  Stratton  v.  Central  City  Horse 
Car  Co.,  95  HI.  25;  s.  c,  1  Am.  &  Eng.  R  Cas.  11;  Chicago,  etc.,  R  Co.  «. 
Sykes,  96  HI.  162;  s.  c,  2  Am.  &  Eng.  R  R  Cas.  254;  Chicago  &  N.  W.  R 
Co.  V.  Dimick,  2  Am.  &  Eng.  R.  R  Cas.  201;  Chicago,  etc.,  R.  Co.  v,  John- 
son, 8  Am.  &  Sng.  R.  R  Cas.  225;  Chicago  &  Alton  R  R  Co.  e.  Bonifield, 
8  Am.  &  Bng.  R  R.  Cas.  498. 
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O'CONNOB 
V. 

Boston  and  Lowell  K.  R.  Cobpobaiton. 

(135  Mcusaehiuetts  BeporU^  852.) 

A  railroad  corporation  constructed  its  tracks  across  a  private  way,  which 
connected  two  public  ways  of  a  city,  and  over  which  there  was  much  travel. 
At  the  crossing  the  corporation  put  up  a  sign,  upon  which  was  the  following: 
'<  This  is  not  a  public  way,  and  is  dangerous."  Hdd^  in  an  action  against 
the  corporation,  by  a  person  injured  at  the  crossing  by  being  struck  by  a  lo- 
comotive engine  of  the  defendant,  that  the  corporation  was  not  entitled  to  a 
ruling,  as  matter  of  law,  that  thiB  sign  was  a  denial  of  the  right  of  cross- 
ing, and  that  a  person  crossing  did  so  at  his  own  risk. 

If,  in  an  action  against  a  railroad  corporation  for  an  injury  sustained  by 
being  run  over  by  a  locomotive  engine  of  the  defendant,  at  a  crossing  of  a 
private  way  at  grade,  the  plaintiff  relies  upon  the  alleged  negligence  of  the 
engineer  of  the  locomotive,  and  also  upon  the  want  of  a  flagman,  the  defend- 
ant is  not  entitled  to  a  ruling  that,  if  the  engineer  used  reasonable  care,  the 
plaintiff  is  not  entitled  to  recover. 

In  an  action  against  a  railroad  corporation,  for  an  iniury  sustained  at  a 
crossing  at  ^;rade,  the  defendant  is  not  entitled  to  a  ruling  that  the  amount 
of  care  required  of  the  railroad  in  using  the  crossing  is  the  same  that  is  re- 
quired of  the  person  who  attempts  to  use  the  crossing,  to  avoid  danger. 

A  boy  about  nine  years  old  had  in  his  charge,  in  a  street  of  a  city  in  the 
daytime,  his  brothJer,  who  was  nearly  five  years  of  age.  On  approaching  a 
place  where  the  way  crossed  a  railrcMid  at  g^rade,  the  younger  boy,  who  was 
a  short  distance  in  advance,  turned  to  see  if  his  brother  was  coming,  and, 
while  walking  backwards  over  the  railroad,  caught  his  foot  between  one  of 
the  rails  and  the  planking  which  was  laid  between  the  rails,  and,  before  he 
could  extricate  his  foot,  he  was  run  over  by  a  locomotive  engine.  At  the 
time  the  boys  began  to  cross  the  railroad,  there  were  no  indications  of  the 
approach  of  the  engine.  Hddy  in  an  action  for  the  injuries  sustained,  against 
the  corporation  ownins  the  railroad,  that  the  question  whether  the  boys  and 
their  parents  were  in  the  exercise  of  due  care  was  one  of  fact  for  the  jury. 

ToBT  for  personal  injuries.  Trial  in  the  Superior  Court,  before 
Pitman,  J.,  who  allowed  a  bill  of  exceptions,  in  substance  as  fol- 
lows: 

About  three  hundred  feet  south  of  the  Merrimac  Kiver,  in  the 
city  of  Lawrence,  is  the  south  canal  of  the  Essex  Co.,  about  sixty 
feet  wide,  and  immediately  south  of  this  canal  is  a  private  way 
about  seventy  feet  wide,  belonging  to  the  same  company,  and  known 
by  the  name  of  Merrimac  Street*  This  way  is  considerably  used 
by  the  public  for  travel,  and  connects  two  streets  of  the  city.  A 
branch  of  the  defendant's  railroad  crosses  the  Merrimac  Kiver,  and 
then  on  a  curved  line  crosses  the  canal  by  an  iron  trestle  bridge, 
and  passes  over  this  way  at  a  level  therewith.  The  defendant's 
location  over  the  way  was  purchased  by  it  of  the  Essex  Co.;  and, 
by  a  contract  with  the  Essex  Co.,  the  defendant  agreed  to  keep  the 
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same  in  s^ood  condition,  and  that  the  Essex  Co.  and  its  grantees, 
owners  oi  mill  sites  on  the  canals,  should  have  the  right  to  cross 
the  location.  At  the  time  of  the  construction  of  the  railroad,  in 
1879,  the  defendant  placed  planks  between  its  tracks  on  this  way. 

The  plaintiffs  brother,  called  as  a  witness  by  the  plaintiff,  testi- 
fied that  on  August  27,  1880,  when  he,  the  witness,  was  nearly  nine 
years  of  a^,  and  the  plaintiff  was  four  years  and  eleven  months 
old,  he  and  his  brother  were  returning  from  North  Lawrence,  on 
foot,  unaccompanied  by  any  person ;  that  they  crossed  the  river, 
passed  round  tlie  end  of  the  eanal,  and  started  to  cross  the  railroad 
track  on  Merrimac  Street ;  that,  as  they  were  crossing  the  track,  the 
plaintiff,  who  was  walking  ahead,  tunied  round  to  see  if  the  wit- 
ness was  coming,  and,  while  walking  backwards,  stepped  into  the 
space  between  one  of  the  rails  of  the  defendant's  railroad  and  the 
planking,  left  for  the  flange  of  the  wheel  of  the  locomotive  engine; 
that  the  plaintiff  was  unable  to  withdraw  his  foot,  and  the  witness 
attempted  to  pull  it  out,  but  was  unable  to  do  so ;  that  he  heard 
the  wnistle  of  an  approaching  train  of  care  coming  from  the  north- 
ward, and,  finding  that  he  was  unable  to  extricate  his  brother,  he 
ran  upon  the  canal  bridge  and  endeavored  to  signal  the  train  by 
outcries,  and  by  waving  his  arms ;  that  the  engineer  saw  Iiim  and 
paid  no  attention  to  him ;  that  he  then  returned  to  his  brother, 
took  hold  of  him,  bent  him  over  and  held  him  down,  so  that  he 
might  lose  his  foot  instead  of  his  life ;  and  that,  while  he  so  held 
him  down,  the  train,  which  consisted  of  a  locomotive  engine  and 
two  cars,  passed  along  and  severed  both  of  the  plaintiffs  feet.  The 
length  of  the  train  was  one  hundred  and  sixty-two  feet ;  and  the 
train  was  stopped  just  as  the  rear  car  passed  the  plaintiff. 

One  Bailey  testified,  for  the  plaintiff,  that,  just  before  the  acci- 
dent, he  was  on  the  street  south  of  the  canal  (which  he  had  known 
as  Merrimac  Street  for  twenty-five  years),  about  four  hundred  feet 
from  the  railroad  crossing  and  going  towards  it,  when  his  attention 
was  attracted  by  hearing  a  boy  scream  ;  that  he  saw  the  older  boy, 
who  was  screaming,  run  to  his  brother,  whose  foot  was  fast  in  the 
track,  and  try  to  get  it  out ;  that  the  older  boy  then  ran  on  to  the 
canal  bridge,  a  few  feet  on,  and  waved  a  pail  which  he  had  in  his 
hand,  and  hallooed ;  that  he  then  ran  back  to  his  brother  and  bent 
him  over,  and  the  train  came  along  and  cut  off  both  his  feet.  On 
cross-examination,  the  witness  testified  that  he  heard  the  whistle  of 
the  locomotive  engine  before  he  saw  the  boys ;  and  that,  when  the 
train  came  in  sight,  the  steam  brakes  were  being  applied. 

The  engineer  testified,  for  the  defendant,  that,  having  blown 
the  whistle  and  rung  the  bell,  he  was  looking  upon  the  track,  and 
first  came  in  sight  of  the  boys  as  he  approached  the  canal  bridge ; 
that  he  immediately  gave  several  short  whistles  as  a  signal  of  dan^ 
ger ;  and,  the  children  not  leaving  the  track,  he  immediately  ap- 
plied the  steam  brakes,  which  were  in  pei'fect  order,  and  reversed 
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his  engine,  bringing  tlie  train  to  a  Btand-still  as  qaick  aa  he  coald ; 
that  the  speed  of  the  train,  as  he  approacked  the  bridge  over  the 
canal  and  saw  the  children,  was  about  seven  or  eight  miles  an  hour ; 
that  the  older  boy  did  not  leave  the  younger  one  at  all,  and  did  not 
run  towards  the  train,  nor  make  any  outcrv  or  signal  to  him. 

The  planking  at  the  crossing  had*  remained  in  the  same  condi- 
tion it  was  in  when  laid,  down  to  the  time  of  the  accident.  The 
defendant's  witnesses  testilGied  that  the  planking  was  pmperly  con- 
structed and  in  good  order ;  no  witness  testified  that  the  planking 
was  improperly  constructed  or  out  of  order ;  but  the  plaintiff  con- 
tended that  the  jury  might,  from  the  view  which  they  took  and  the 
circumstances  of  the  case,  find  that  it  was  not  properly  constructed. 

It  was  not  contended  that  the  train  was,  in  any  respect,  out  of 
order,  or  improperly  manned,  or  tliat  the  proper  signals  were  not 
given ;  but  the  plaintiff  contended  that  the  cross-examination  of 
the  engineer,  a  witness  for  the  defendant,  showed  that  he  was  not 
possessed  of  sufficient  intelligence  or  capacity  for  the  duties  en- 
trusted to  him. 

The  defendant  contended,  on  the  evidence,  that  an  intervening 
building  prevented  the  place  of  the  accident  from  being  seen  from 
the  bridge  crossing  the  Merrimac  River  at  a  point  more  than  thirty 
feet  from  the  soutlierly  end  thereof,  a  distance  of  about  four  hun- 
dred and  seventy-five  feet  from  the  place  of  the  accident ;  and  that 
the  trestles  of  the  bridge  across  the  canal  also  prevented  the  place 
of  the  accident  being  seen  from  the  locomotive  engine,  until  it  had 
reached  a  point  within  a  short  distance  of  the  canal  bridge.  The 
plaintiff  denied  this,  and  contended  that  the  place  of  the  accident 
could  be  seen  at  a  much  greater  distance. 

Upon  the  end  of  the  canal  bridge  nearest  the  place  of  the  acci- 
dent, and  in  full  view  therefrom,  was  placed,  at  the  time  of  the 
opening  of  the  railroad,  a  sign  adjoining  and  fronting  said  crossing, 
about  four  feet  long  and  a  foot  wide,  bearing  this  inscription: 
"  This  is  not  a  public  way,  and  is  dangerous."  The  plaintiff  con- 
tended that  this  notice  referred  to  the  bridge  over  tne  canal,  on 
which  were  two  railroad  tracks,  but  neither  sidewalk  nor  planking, 
and  that  it  was  intended  to  warn  persons  from  crossing  the  bridge; 
and  the  defendants  contended  that  the  sign  referred  to  the  way ; 
and  this  question  was  argued  to  the  jury.  The  brother  of  the 
plaintiff  testified  that  he  saw  and  read  this  sign. 

It  was  agreed  that  there  was  no  gate  or  flagman  at  this  crossing. 

At  the  close  of  the  evidence,  the  defendant  requested  the  judge 
to  order  a  verdict  for  the  defendant.     The  judge  declined  so  to  do. 

The  defendant  asked  the  judge  to  instruct  the  jury  as  follows : 
"  1.  If  the  plaintiff's  walking  backwards  over  the  tracks  at  the 
place  of  the  accident  in  any  degree  contributed  to  the  accident,  he 
was  guilty  of  negligence,  and  cannot  recover.  2.  If  the  plaintiff 
in  any  respect  was  not  in  the  exercise  of  reasonable  care,  and  such 
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want  of  reasonable  care  in  any  de^ee  contributed  to  the  accident, 
the  plaintiff  cannot  recover.  3.  If  permitting  the  plaintiff  to  go 
over  the  tracks  by  his  parents  was,  under  the  circumstances,  a  want 
of  reasonable  care,  and  such  want  contributed  to  the  accident,  the 
plaintiff  cannot  recover.  4.  If  this  crossing  was  built  under  the 
contract  with  the  Essex  Co.,  for  their  use,  the  railroad  had  the 
right,  as  against  all  others,  to  deny  the  right  of  crossing,  and  the 
conspicuous  posting  of  a  sign  that  ^  this  is  not  a  public  way,  and  is 
dangerous,'  was  such  denial,  and  any  persons  using  it  aiter  such 
notice  did  so  at  their  own  risk.  5.  The  only  duty  oevolving  upon 
the  railroad  or  its  servants,  under  any  circumstances,  as  against  the 
plaintiff,  was  to  exercise  reasonable  care,  and  this  reasonable  care 
applies  to  the  construction  and  maintenance  of  the  crossing  (if  the 
judge  shall  rule,  or  the  jury  shall  find,  that,  as  against  the  plaintiff, 
it  was  bound  to  maintam  the  crossing  at  all),  to  the  train  and  its 
appointments,  to  the  train  men  and  other  servants  employed,  and 
to  the  conduct  of  such  train  men  and  servants ;  and  if  no  want  of 
such  reasonable  care  on  the  part  of  the  I'ailroad  caused  the  accident, 
the  plaintiff  cannot  recover.  6.  If  the  engineer  was  in  the  exer- 
cise of  reasonable  care  in  running  the  train,  and,  when  he  discov- 
ered the  boys  upon  the  track,  he  used  reasonable  endeavors  to  avoid 
the  accident,  and  the  failure  to  stop  the  train  caused  the  accident, 
the  plaintiff  cannot  recover.  7.  If  both  the  plaintiff  and  the  de- 
fendant were  in  the  exercise  of  reasonable  care,  the  plaintiff  cannot 
recover,  or  if  both  parties  were  wanting  in  reasonable  care,  the 
plaintiff  cannot  recover.  8.  The  amount  of  care  required  of  the 
railroad  in  using  the  crossing,  to  avoid  danger,  is  the  same  that  is 
required  of  the  person  who  attempts  to  use  the  crossing,  to  avoid 
danger.  If  extreme  danger  makes  extreme  care  reasonable  to  the 
one  party,  it  makes  it  equally  so  to  the  other." 

The  judge  gave  the  secona,  third,  fifth  and  seventh  requests  for 
instructions. 

The  judge  declined  to  give  the  first  request  for  instructions ;  and, 
on  this  point,  instructed  the  jury  as  follows :  "  In  the  first  place, 
yon  will  consider  whether  the  plaintiff  was  rightfully  there.  If  he 
was  too  young  to  be  there  at  ail,  he  could  not  have  been  guilty  of 
negligence.  If  he  had  no  capacity  to  exercise  care,  if  he  was  not 
of  an  a^e  to  be  properly  there,  he  cannot  be  said  in  law  to  be  guilty 
of  negligence.  If  ne  was  properly  there,  and  if  his  waJkingljacK- 
wards  was  carelessness,  taking  into  account  his  age,  and  that  con- 
tributed to  the  accident,  that  would  be  within  the  general  principle 
that  the  plaintiff's  negligence  would  bar  him  of  the  right  of  action. 
But  if  he  was  of  an  age  when  he  was  not  capable  of  exercising 
care,  was  not  in  law  supposed  to  be  properly  there  excepting  un- 
der the  guardianship  of  somebody,  then  the  question  would  be 
whether  negligence  on  the  part  of  the  person  who  had  him  in 
charge  contributed  to  the  accident.     Then  the  question  would  be 
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whether  this  person  knew  what  the  plaintiff  was  doing,  saw  it,  and 
had  an  opportunity  of  interfering  with  it ;  and  also  whether  he 
was  guilty  of  negligence  in  allowing  the  plaintiff  to  be  without  his 
immediate  control,  either  by  having  him  oy  the  hand,  or  otherwise 
exercising  efiScient  control  over  him." 

In  a  subsequent  part  of  his  charge,  the  judge  fuither  instruct^ 
the  jury  upon  this  point  as  follows :  ''  What  is  i*easonable  care  de- 
pends, not  only  upon  the  circumstances  to  which  I  have  alluded  in 
regard  to  the  boy  and  his  age,  but  upon  a  variety  of  other  circum- 
stances ;  and  one  is  the  apparent  danger,  and  the  nature  and  power 
of  the  instrumentality  us^.  Of  course  a  person  in  walking  must 
exercise  a  different  degree  of  care  when  he  is  approaching  danger 
from  that  which  he  exercises  when  he  is  walking  in  perfect  safety ; 
and  the  presence  of  danger  imposes  a  different  rule  of  care.  How 
much  that  rule  is  modified  by  the  vonthfulness  of  a  person,  and 
the  lack  of  that  mature  judgment  which  adult  persons  would  have, 
is  for  you  to  say,  under  the  rules  I  have  given  you.  In  estimating 
the  degree  of  care  which  should  be  imposed,  you  will  take  into 
account  the  fact  that  thei'e  are  young  people  who  can  be  careless, 
as  in  cases,  which  perhaps  have  come  within  your  own  observation, 
of  young  children  endeavoring  to  skip  across  a  railroad  track  when 
an  engine  is  coming,  to  see  which  shall  be  the  last  one  to  cross. 
Every  one  would  undei*stand  that  to  be  sheer  carelessness.  You 
will  not  destroy  the  rule  which  requires  reasonable  care  on  the  part 
of  every  one ;  but,  in  considering  the  conduct  of  individuals,  you 
may  give  proper  consideration  to  the  fact  that  persons  are  imma- 
ture, or  not  of  full  age." 

The  judge  declined  to  rive  the  fourth  request  for  instructions ; 
and  instructed  the  jury  that,  if  the  crossing  was  built  under  the 
contract  with  the  Essex  Co.,  the  defendant  had  the  right  to  deny 
crossing  to  all  others  not  mentioned  therein  ;  that  whether  the  sign 
was  sudi  denial  depended  upon  a  question  of  fact,  as  to  what  the 
sign  applied  to ;  that  this  was  for  the  jury  to  determine ;  that,  if 
it  applied  to  the  way,  while  it  was  a  notice  to  the  plaintiff  that  this 
was  not  a  public  way,  and  was  in  some  sense  dangerous,  it  was  not, 
as  matter  of  law,  a  denial  of  his  right  to  pass;  that,  because  a  place 
is  marked,  "  This  is  not  a  public  way,"  it  did  not  necessarily  follow 
that  everybody  is  prohibited  from  passing  over  it ;  that  it  was  a 
question  of  fact  how  far  the  sign  was  to  be  taken  as  a  notice  that 
persons  had  not  a  right  to  pass ;  that,  as  the  crossing  was  the  pri- 
vate property  of  the  defendant,  the  burden  of  proof  was  on  the 
plaintiff  to  show,  taking  all  the  facts  into  consideration,  the  sign 
among  them,  that  there  was  an  implied  license  for  all  persons  to 
pass  over;  that,  if  the  plaintiff  was  a  trespasser,  the  defendant 
would  not  be  liable,  except  in  case  of  wantonness  or  gross  negli- 
gence on  its  part,  of  which  there  was  no  evidence.  In  regard  to 
the  implied  license  to  the  plaintiff  to  cross  the  tracks  at  this  placoi 
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and  the  duty  of  the  defendant  to  protect  him  in  so  passing,  the 
judge  read  to  the  jury,  as  a  part  of  nis  ruling,  the  language  of  the 
court  in  Sweeny  v.  Old  Colony  &  Newport  K.  K.,  10  AUen,  368, 
372. 

The  judge  declined  to  give  the  sixth  request  for  instructions ; 
but  instructed  the  jury,  that,  so  far  as  the  duty  of  the  engineer 
was  concerned,  he  would  be  bound  to  nothing  but  the  exercise  of 
reasonable  care,  and  the  defendant  would  not  be  responsible  for 
anything  else ;  that  the  right  of  the  plaintiff  to  recover  was  not 
limited  to  the  conduct  of  the  engineer,  because  he  based  his  right 
of  action  upon  more  than  this  ground;  that,  undoubtedly,  the  gen- 
eral rule  was  reasonable  care  under  the  circumstances. 

The  judge  gave  the  seventh  request  for  instructions  to  the  jury, 
and  further  instructed  them  as  follows :  "  Upon  this  question  of 
reasonable  care,  something  more  ought  to  be  said.  The  law  uses 
the  phrase  ^  reasonable  care,'  but  it  is  an  elastic  phrase,  not  always 
meaning  in  its  practicable  application  the  same  thing.  In  one 
sense,  it  is  always  '  reasonable  care,'  but,  as  applied  to  the  con- 
duct of  persons,  it  means  one  thing  at  one  time,  and  another  thing 
at  another  time.  In  the  matter  which  I  am  now  upon,  the  law 
docs  not  exact  from  children  the  same  degree  of  watchfulness, 
judgment,  foresight  and  coolness  that  it  exacts  from  adults.  It 
says  that,  if  you  find  that  either  the  child  himself,  or  the  child 
wno  has  charge  of  him,  is  of  suitable  age  to  be  where  he  is, 
if  he  has  a  nght  to  be  there  at  all,  then  he  is  only  to  be  ex- 
pected to  exercise  such  care  as  could  reasonably  be  expected  of 
such  children ;  of  course  you  have  first  to  settle  the  question 
whether  either  the  plaintiff  or  the  other  boy  was  to  be  trusted 
there.  In  considering  that,  not  only  the  age,  but  all  you  see  of 
the  boy's  intelligence  or  otherwise,  judge  of  him  as  yon  see  liim^ 
and  if  you  are  ox  the  opinion  that  he  was  a  proper  custodian  of 
this  boy,  then  the  law  expects  such  degree  of  care  of  him  as  would 
be  reasonable  for  a  boy  of  his  age,  situated  as  he  was ;  and  that 
test  you  will  apply.  That,  again,  is  a  practical  question,  to  which 
you  will  apply  your  observation,  experience  and  judgment  in  set- 
tling the  matter." 

Tne  judge  declined  to  give  the  eighth  request  for  instructions ; 
but  instructed  the  jury  that  each  party  was  bound  to  use  reason- 
able care  ;  and  that  it  was  for  the  jury  to  determine  what  was  the 
care  which  was  reasonable  for  either  party,  under  all  the  circum- 
stances of  the  case.  The  judge  also  further  instructed  tlie  jury,  on 
the  question  of  reasonable  care,  as  follows  :  ^^  In  guarding  against 
acciaents,  it  is  only  such  accidents  as  can  be  reasonably  foreseen 
and  reasonably  anticipated  that  ought  to  be  reasonably  guarded 
against,  and  that  the  railroad  should  provide  against ;  and  you  will 
consider  that,  of  course,  in  considering  the  question  of  care  and 
caution.     Several  things  are  suggested  that  the  railroad  was  neg- 
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ligent  in,  in  this  peculiar  case,  and,  if  yon  reach  this  part  of  the 
case,  you  ought  to  be  able  to  find  something,  upon  which  you  can 
put  your  finger,  which  you  think  was  neglected.  One  suggestion 
IS,  that  they  ought  to  have  a  flagman  at  this  place.  The  statutes 
provide,  and  it  is  of  some  importance  in  connection  with  this  prop- 
Qsition,  that  the  mayor  and  aldermen  of  a  city  or  the  selectmen  of  a 
town  wherein  a  highway,  town  way,  or  travelled  place  is  crossed 
by  a  railroad  at  the  same  level, — if  of  the  opinion  that  it  is  necess- 
ary for  the  better  security  of  the  public  that  gates  should  be  erected 
across  such  highway,  town  way,  or  travelled  place,  and  that  an 
agent  be  stationed  to  open  and  close  such  sates  when  an  engine  or 
train  passes,  or  that  bars  be  erected  instead  of  gates,  or  that  a  flag- 
man be  stationed  at  the  crossing  who  shall  display  a  flag  whenever 
an  engine  or  a  train  passes, — may  in  writing  request  the  corporation 
to  erect  and  maintain  gates,  and  station  an  agent  thereat,  or  to  erect 
bars,  or  to  station  a  flagman  at  the  crossing,  and  if  it  refuses  or  ne- 
glects so  to  do,  may  apply  to  the  county  commissioners.  There  are 
other  provisions  here  that  the  county  commissioners  may  make 
other  orders,  if  they  see  fit.  The  counsel  for  the  plaintifi  contends 
(and  it  is  correct  as  a  proposition  of  law\  that  it  is  not  conclusive, 
as  matter  of  law,  upon  the  obligation  oi  the  defendant  to  maintain 
a  flag,  that  it  has  not  been  so  directed.  The  fact  that  the  public 
authorities  have  not  called  upon  the  defendant  to  do  that  is,  how- 
ever, a  competent  piece  of  evidence  for  you  to  consider.  If,  not- 
withstanding that,  it  was  obvious  to  reasonable  men  that  it  ought 
to  have  been  done,  you  may  find  that  the  i*ailroad  was  negligent  in 
not  doing  it.  But  you  have  a  right  to  consider,  upon  that  matter, 
that  the  persons  who  are  charged  with  the  duty  by  the  statutes 
did  not  call  upon  the  defendants,  so  far  as  we  have  learned  in  this 
case,  and  presumably  not  at  all,  to  make  any  such  provision.  It 
has  not  been  required  to  place  any  of  these  safe-guards  about  the 
crossing." 

The  jury  returned  a  verdict  for  the  plaintiff,  in  the  sum  of  $10,000 ; 
and  the  defendant  alleged  exceptions. 

J.  H.  George  (of  New  Hampshire),  and  C.  P.  Thompson  for  the 
defendant. 

S.  B.  Ives,  Jr.  for  the  plaintiff. 

Allen,  J. — 1.  The  court  properly  declined  to  rule  that  the  ex- 
istence of  the  sign  was  conclusive  that  the  plaintiff  had  no  license 
to  use  the  way  and  crossing ;  and  the  instruction  to  the  jury  upon 
this  subject  was  correct. 

2.  The  sixth  prayer  for  instructions,  if  it  referred  only  to  the 
conduct  of  the  engineer,  was  given.  So  far  as  it  was  intended  to  ask 
for  a  ruling  that  there  was  no  evidence  of  negligence  except  that  of 
the  engineer,  it  was  properly  refused. 

3.  We  see  no  error  in  the  instructions  of  the  court  as  to  what 
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would  constitute  reasonable  care  in  the  one  party  or  the  other.  The 
court  properly  refused  to  give  the  eighth  prayer  in  the  language  in 
which  it  was  expressed. 

4.  The  principal  question  presented  arises  upon  the  ruling  and 
instructions  of  tne  court  in  regard  to  the  contributory  negligence 
of  the  plaintiff. 

The  plaintiff  was  a  boy  less  than  five  years  of  age,  and  was  ac- 
companied by  his  brother,  who  was  nearly  nine  years  of  age.  The 
place  where  the  injury  occurred  was  not  a  public  highway,  but  was 
a  way  open  for  the  public  to  use,  and  the  jury  must  have  found 
that  the  plaintiff  was  lawfully  there.  The  question  whether  there 
was  neghgence  in  the  parents  of  the  plaintiff  in  allowing  him  to 
be  there,  attended  as  he  was,  was  properly  left  to  the  jury.  Mul- 
ligan V.  Curtis,  100  Mass.  512  ;  Ilil  v.  Forty-Second  Street  K.  K. 
47N.  Y.  317. 

The  further  question  was  submitted  to  the  jury,  whether  the 

Elaintiff  and  his  brother,  as  the  person  in  whose  immediate  cai*e 
e  was,  were  in  the  exercise  of  due  care  in  the  manner  in  which 
he  went  upon  the  railroad  crossing.  The  care  required  was  that 
which  would  ordinarily  be  exercised  under  like  circumstances,  by 
boys  of  four  and  nine  years  of  age.  It  is  not  a  case  in  which  the 
facts  do  not  appear,  and  it  cannot  be  known  whether  there  was 
care  or  negligence,  and  therefore  there  is  a  failure  to  prove  care,  or 
the  absence  of  negligence,  as  in  Crafts  v.  Boston,  109  Mass.  519, 
and  Hinckley  v.  Cape  Cod  R.  R.,  120  Mass.  257.  The  circum- 
stances were  in  evidence,  and  the  definite  question  was  presented 
whether  the  evidence  preponderated  in  favor  of  care  or  negligence. 
We  think  this  question  was  properly  submitted  to  the  jury.  Neither 
of  the  boys  knew  of  the  approaching  train,  and  the  negligence  was 
not  in  respect  of  danger  oi  collision  with  passing  cars,  or  of  direct 
personal  injury  from  the  condition  of  the  crossing,  but  of  stepping 
mto  an  opening  in  the  way,  and  thereby  being  caught  and  held,  so 
as  to  be  unable  to  escape  from  a  train  which  should  afterwards 
pass.  How  obvious  the  danger  was  depended,  to  some  extent  upon 
the  condition  cf  the  crossing ;  and  of  that  the  jury  had  evidence, 
from  their  view  of  the  premises,  which  the  court  could  not  have. 
Then  the  standard  of  care  to  be  applied  was  not  that  by  which  con- 
duct is  ordinarily  measured.  It  was  not  the  care  of  a  prudent  man, 
but  of  a  prudent  boy,  that  was  to  be  shown.  There  was  no  specific 
fact,  such  as  violation  of  a  law,  or  disregard  of  an  established  regu- 
lation, as  in  Wills  v.  Lynn  &  Boston  R.  R.,  129  Mass.  351,  which 
could  give  character  to  the  act.  It  was  a  question  whether  there 
was  negligence,  under  all  the  circumstances,  in  not  observing  and 
guarding  against  this  particular  danger,  wliich  was  not  the  peculiar 
danger  to  which  the  attention  is  naturally  directed  at  railroad  cross- 
ings. Neither  the  fact  that  a  hole  in  a  road  is  known  to  a  traveller 
of  years  of  discretion,  nor  that  it  is  plainly  visible  and  would  have 
15  A.  &  E.  R.  Cas.~24 
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been  seen  by  him  had  not  his  attention  been  directed  elsewhere,  is 
conchisire  of  negligence  in  him.  Reed  v.  Northfield,  13  Pick.  94. 
In  George  v.  Haverhill,  110  Mass.  506,  513,  Mr.  Jnstioe  Colt  said : 
"  It  is  all  to  be  considered  by  the  jury,  but  it  is  not  required,  as 
matter  of  law,  that  the  thoughts  of  the  traveller  shall  be  at  all  times 
fixed  upon  those  defects  in  the  road  he  travels  of  which  he  may 
have  knowledge." 

Whether  the  plaintiff,  in  walking  backwards  that  he  might  see 
his  elder  brother,  in  whose  company  he  was,  or  the  brother,  in  not 
observing  the  hole  in  the  way  and  preventing  the  plaintiff  from 
stepping  into  it,  was  exercising  the  care  ordinarily  shown  by  cliild- 
ren  of  their  a^s,  was  peculiar^  a  question  to  be  determined  by  the 
judgment  of  the  jury  upon  the  facts  proved  by  the  evidence.  Gaynor 
V.  Old  Colony  &  Newport  Ry.  100  Mass.  208 ;  Smith  v.  Westfield 
National  Bank,  99  Mass.  605  ;  Mayo  v.  Boston  &  Maine  R.  R.,  104 
Mass.  137 ;  Lane  v.  Atlantic  Works,  111  Mass.  136 ;  Treat  v. 
Boston  &  Lowell  R.  R.,  131  Mass.  371 ;  s.  c,  3  Am.  &  Eng.  R. 
R.  Cas.  423 ;  Fleck  v.  Union  Ry.,  134  Mass.  480 ;  Railroad  v. 
Stout,  17  Wall.  657,  663. 

Exceptions  overruled. 


Lehnebtz 

V, 

MmNBAPOLis  AND  St.  Louib  Ry.  Co. 

(AdiDonee  OodSy  Minnswta.    NaverrUter  17,  1888.) 

In  an  action  i^inst  a  railroad  companj  to  recover  damages  for  injuries  at 
a  highway  crossing  an  allegation  in  the  complaint  that  the  railroad  was  so 
located  and  constructed  at  said  crossing  that  a  train  or  en^ne  could  not  be 
seen  by  a  person  on  the  highway  until  so  near  that  it  was  difficult,  or  impos- 
sible, to  avoid  bein^  struck,  and  that  it  was  negligent  thus  to  locate  and 
construct  it,  is  sufficiently  certain. 

Where  substantial  rights  are  not  affected,  the  decision  of  the  court  below, 
on  a  motion  to  make  more  definite  and  certain,  will  not  be  reversed. 

Appeal  from  an  order  of  the  District  Court,  Carver  County. 
Henry  Hinds  &  Henry  Hinds,  Jr.  for  respondent. 
H.  J.  Peck  for  appellant. 

GiLFiLLAN,  C.  J. — The  first  portion  of  the  complaint,  which 
defendant's  motion  asked  to  have  made  more  definite  and  certain, 
is  hardly  obnoxious  to  the  charge  of  uncertainty.  Taken  together 
it  amounts  to  this :  that  at  the  highway  crossing  mentioned  the 
railroad  was  so  located  and  constructed  tnat  a  tram  or  engine  ap- 
proaching thereon  cannot  be  seen  by  a  person  on  the  highway  until 
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SO  near  that  it  is  difficult  or  impossible  to  avoid  being  stmck,  etc. ; 
and  that  it  was  negligent  in  the  defendant  to  so  locate  and  con- 
struct it. 

In  the  second  part  asked  to  be  struck  out,  the  pleader,  if  he  was 
trying  to  make  his  precise  meaning  obscure,  achieved  toIei*able 
success ;  but  it  is  difficult  to  see  how  the  defendant  could  be  preju- 
diced by  it,  unless  in  being  compelled  to  read  very  carefully,  and 
perhaps  repeatedly,  the  jumble  of  words  used  in  order  to  ascei'tain 
the  charges  made  against  it.  Upon  a  careful  study  of  the  com- 
plaint, two  are  apparent :  one  (and  the  same  is  in  the  third  part 
of  the  complaint  assailed),  that  at  the  crossing  the  railroad  was  in- 
sufficiently constructed,  in  bad  order,  in  ruinous  condition,  difficult, 
unsafe,  and  dangerous  for  teams  and  vehicles  to  cross ;  the  other, 
that  it  was  negligent  in  the  manner  of  running  an  engine  and  train 
of  cars  across  the  highway  with  great  velocity  and  without  warn- 
ing of  its  approach.  Nothing  more  definite  or  indefinite  can  be 
nciade  out  of  those  parts  of  tne  complaint.  Certainly  it  is  easy 
for  defendant  to  be  prepared  to  show  how  its  road  was  located  and 
constructed  at  the  point  in  question  ;  whether  it  was  at  the  time 
in  good  condition  or  not,  and  whether,  on  the  occasion  mentioned, 
the  train  was  running  in  a  careful  manner ;  and  the  complaint  ap- 
prises it,  awkwardly  it  is  true,  that  it  must  be  prepared  to  meet 
evidence  from  the  plaintiff  as  to  those  points.  Tne  substantial 
rights  of  defendant  on  the  merits  were  not  affected  by  the  decis- 
ion of  the  court  below,  and  where  such  is  the  case  its  exercise  of 
discretion  in  granting  or  refusing  such  a  motion  will  not  be  re- 
versed by  this  court.  Madden  v.  Minneapolis  &  St.  L.  Ry,  Co., 
SO  Minn.  453 ;  s.  c,  3  Am.  &  Eng.  B.  B.  Cas.  232. 

Order  affirmed. 


Lake  Ebie  and  Webtebn  Ey.  Oo. 

V. 
ZOFFINGEB. 

(Adwmee  Com,  lUinaii.     1888.) 

Where  there  is  a  direct  conflict  of  the  testimonj  on  almost  all  the  Inaterial 
facts,  in  an  action  on  the  case  to  recoYer  for  a  personal  injury  caused  bj 
negligence,  a  finding  by  the  jury  for  the  plaintiff  implies  a  finding  of  every 
fact  the  evidence  tends  to  establish  in  favor  of  the  plaintiff  necessary  to  sus- 
tain the  action ;  and  when  the  Appellate  Court  finds  the  facts  the  same  way 
by  affirming  the  judgment,  such  finding  is  conclusive  on  this  court. 

In  an  action  on  the  case  against  the  railway  company,  to  recover  for  a  per- 
sonal injury  alleged  to  have  resulted  from  the  negligence  of  defendant,  where 
there  was  evidence  tending  to  show  that  the  plaintiff  was  struck  by  cars  be- 
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ing  moved  by  defendant  at  a  street  crossing;  that  the  train  was  being  run  at 
an  unusual 'rate  of  speed;  that  no  bell  was  rung  or  whistle  sounds;  that 
there  was  no  light  on  the  forward  car  that  struck  the  plaintiff,  and  that 
plaintiff  was  observing  due  care  for  his  safety,  it  was  Adca,  that  such  facts, 
assuming  them  to  have  been  proven,  established  a  clear  right  of  recovery  in 
the  plaintiff. 

The  admission  of  improper  evidence  of  a  trifling  character  not  affecting 
in  the  slightest  degree  the  defence  set  up,  affords  no  ground  for  reversing  a 
judgment  in  favor  of  the  plaintiff  fully  justified  by  the  other  facts  found  by 
the  jury. 

In  an  action  to  recover  for  a  personal  injury  by  being  struck  by  a  moving 
car  at  a  street  crossing,  the  defence  was  a  want  of  due  care  by  the  plaintiJE^ 
and  that  he  was  intoxicated.  The  defence  offered  to  prove  that  just  before 
the  accident  the  plaintiff,  in  a  saloon,  called  for  a  drink  of  liquor  and  that 
the  barkeeper  told  him  he  had  enough,  which  the  court  excluded,  on  objec- 
tion :  ffeldy  that  the  evidence  was  not  admissible,  and  was  properly  refused. 
The  fact  whether  plaintiff  was  under  the  influence  of  liquor  was  subject  to 
proof  the  same  as  any  other  fact  in  the  case,  but  could  not  be  proved  by 
the  declaration  of  a  third  person. 

This  was  an  action  on  the  case  brought  by  appellee  apainst  the 
appellant  in  the  McLean  Circuit  Conrt^  where  a  trial  was  had  re- 
fiuiting  in  a  verdict  and  judgment  in  favor  of  the  plaintiff  for  $3500 
and  costs.  On  the  trial  the  defendant  sought  to  show  tliat  the 
plaintiff  was  intoxicated  at  the  time  he  was  injured,  which  the 
plaintiff  denied.  The  defendant  called  a  Mr.  Lancaster  aB  a  wit- 
ness, by  whom  it  expected  to  prove  that  plaintiff  was  intoxicated, 
by  relating  what  conversation  ne  heard  in  a  saloon,  but  the  court 
sustained  an  objection  to  the  question.  The  other  material  facts 
appear  in  the  opinion. 

Lucas,  Weldon,  &  McNulta  for  appellant 

"  The  burden  of  proving  that  he  exercised  ordinaiy  care  was  on 
the  appellee.  Dyer  v,  Tafcot,  16  111.  300;  Chicago,  feurlington  & 
Quincy  R.  R.  Co.  v.  Hazard,  26  111.  377 ;  C,  B.  &  Q.  R.  R.  Co.  v. 
Damerell,  81  Id.  464 ;  Kiperly  v.  Ramsden,  83  Id.  355 ;  I.  &  St 
L.  R.  R.  V.  Evans,  88  Id.  63 ;  President,  etc.,  v.  Carter,  2  Bradw. 
34 :  Chic.  City  Ry.  Co.  v.  Lewis,  3  Id.  245. 

Declarations  of  a  third  party  to  plaintiff  about  a  matter  material 
to  the  issue  are  competent  evidence.  Wharton  on  Ev.  (2d  ed.),  sec 
1136  ;  Jewett  v.  Banning,  23  Barb.  15 ;  McClerhan  v.  McllUlaD, 
6  Pa.  St  366. 

The  negligence  complained  of  must  have  caused  the  injury. 
Chic.  R.  L  R.  R.  Co.  v.  McKeon,  40  111.  218;  Chic,  B.  &  Q.  R 
R.  Co.  V.  Lee,  Admr.,  60  Id.  504 ;  C,  B.  ife  Q.  R.  R.  v.  Van  Pat- 
ton,  64  Id.  515 ;  C,  B.  ife.  Q.  R.  R.  Co.  v.  Lee,  Admr.,  68  Id. 
583. 

If  appellee  failed  to  exercise  ordinary  care,  he  cannot  recover. 
Dver  V.  Talcot,  16  111.  300 ;  20  Id.  478 ;  72  Id.  388 ;  76  Id.  26 ; 
80  Id.  90 ;  81  Id.  24 ;  83  Id.  357 ;  88  Id.  64 ;  90  Id.  687 ;  93  Id. 
294. 

The  law  is,  unless  appellee  was  struck  at  the  street  crossing  he 
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cannot  recover,  83  Id.  510 ;  71  Id.  500  r  10  Brandw.  252 ;  47  Ind. 
43  ;  59  Pa.  St.  129 ;  12  Harr.  465  ;  81  JPa.  St,  866. 

Keed,  Fifer  &  Philips  for  appellee. 

The  declaration  of  the  barkeeper  was  clearly  incompetent  to 
prove  the  fact  sought  to  be  shown  thereby.  1  Greenleaf  on  Ev,, 
sec.  199 ;  Child  v.  Grace,  2  Carr.  &  Payne,  193 ;  Commonwealth  v. 
Kinney,  12  Mete.  235. 

The  negligence  alleged  was,  first,  there  was  no  light  on  the  west 
end  of  the  train  at  the  time  it  crossed  Howard  Street ;  second,  the 
bell  was  not  rung ;  third,  the  train  when  approaching,  was  run  at 
a  high  rate  of  speed  ;  and  fourth,  there  was  no  person  on  the  west 
end  of  the  train  to  watch  the  track  or  give  warmng  of  danger.  The 
jnry  must  have  found  some  of  these  alle^tions  of  carelessness 
were  proven,  and  if  so,  the  recovery  was  rightful. 

This  case  has  been  tried  three  times,  each  and  every  trial  result- 
ing in  a  verdict  for  the  plaintiff. 

Per  Curiam. — This  action  was  brought  by  John  Zoffinger 
against  the  Lake  Erie  &  Western  Ry.  Co.,  to  recover  for  personal 
injuries  sustained  by  plaintiff,  caused  by  a  train  of  cars  defendant 
was  moving  over  the  track  of  the  Indianapolis,  Bloomin^ton  & 
Western  Ry.,  in  the  city  of  Bloomington.  On  the  trial  plaintiff 
recovered  a  judgment  for  $3500,  on  which  the  Circuit  Court  ren- 
dered judgment  against  defendant.  That  judgment  was  affirmed 
on  appeal  to  the  Appellate  Court,  and  defendant  brings  the  case  to 
this  court  on  its  f  urtner  appeal. 

After  a  careful  consideration  of  the  entire  record,  no  tangible 
ground  is  perceived  on  which  reversal  of  the  judgment  in  this  case 
can  be  based.  There  was  a  direct  conflict  in  the  testimony  touch- 
ing almost  every  material  fact  in  the  case ;  but  the  jury  found  the 
issues  in  favor  of  the  plaintiff,  and  that  implies  a  finding  of  every 
fact  the  evidence  tends  to  establish  in  favor  of  plaintiff  that  was 
necessary  to  sustain  the  action.  Tfie  Appellate  Court  by  its  judg- 
ment of  affirmance,  having  found  the  facts  the  same  way,  its  find- 
ings are,  of  course,  conclusive  on  this  court,  under  the  statute. 

There  is  evidence  tending  to  show  plaintiff  was  struck  by  the 
cars  being  moved  by  defendant  at  or  on  the  crossing  at  Howard 
Street ;  that  the  train  was  being  run  at  an  unusual  rate  of  speed ; 
that  no  bell  was  runs;  or  whistle  sounded  ;  that  there  was  no  light 
on  the  forward  car  that  struck  plaintiff,  and  that  plaintiff  was  ob- 
serving due  care  for  his  safety.  As  there  was  some  evidence  tend- 
ing to  establish  these  facts  the  jury  must  have  so  found,  and  the 
amrinance  of  the  judgment  in  the  Appellate  Court  implies  a  finding 
of  the  facts  the  same  way.  Conceding  the  facts  to  be  as  they  must 
have  been  found,  a  clear  case  is  made  in  favor  of  plaintiff,  where  a 
recovery  is  fully  justifiable. 

The  evidence  admitted,  which  it  is  insisted  was  improperly  al- 
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lowed,  is  of  too  trifling  a  character  to  be  made  the  ground  of  a  re- 
versal of  a  judgment  where  the  facts  are  as  the  jury  must  have 
found  tliem.  It  could  not  in  the  slightest  degree  a^ect  the  de- 
fence sought  to  be  made,  and  defendant  was  not  in  the  least  pre- 
judiced bj  its  admission.  There  was  no  error  in  excluding  what 
the  barkeeper  may  have  said  to  plaintiff  when  he  called  for  some- 
thing to  drink  at  his  counter.  No  principle  is  suggested  on  which 
such  declarations  are  admissible.  AH  that  was  sought  to  be  proved 
was,  whether  plaintiff  was  then  under  the  influence  of  intoxicants. 
The  remark  made  by  the  witness  was  not  proper  to  show  that  fact. 
If  that  was  his  condition,  it  was  subject  to  proof  as  other  facts  in 
the  case.  What  the  witness  said  to  him  was  not  proper  to  show 
his  condition. 

But  two  instructions  were  given  for  plaintiff ;  neither  of  them 
contains  any  bad  law.  So  far  as  they  assume  to  state  the  law,  it 
is  formulated  with  sufiScient  accuracy.  On  the  other  hand,  a  gi'eat 
number  of  instructions — ^fifteen  in  all — were  given  for  plaintiff, 
which  state  every  conceivable  principle  of  law  defendant  deemed 
applicable  to  the  facts  of  the  case.  There  can  be  no  just  ground 
for  complaint  on  account  of  insti*uctions  ffiven  at  the  trid.  In- 
deed, the  charges  given  were  very  favorable  to  the  defence  de- 
fendant was  endeavoring  to  make. 

Judgment  affirmed. 

Backings  and  Pushing^  Cars. — As  to  the  dutj  required  on  the  part  of  a 
railroad  company  in  backing  or  pushing  cars  at  or  near  a  crossing,  see  Bailey 
9.  New  Haven,  etc.,  R.  Co.,  107  Mass.  406;  Leavenworth,  etc.,  R.  R  Co.  «. 
Rice,  10  Eans.  436;  Hathaway  «.  Toledo,  etc.,  R.  R.  Co.,  46  Ind.  35;  Ken- 
nedy V.  North  Mo.  R.  R.  Co.,  86  Mo.  351;  Grippen  v.  New  York,  etc.,  R  R. 
Co.,  40  N.  Y.  84;  Bradley,  v  Boston,  etc.,  R.  R.  Co.,  2  Cush.  537;  Shaw  v, 
Boston,  etc.,  R.  Co.,  8  Gray,  45;  Rohan  v.  Milwaukee,  L.  S.  &  W.  Ry.  Co., 
infra*  Hogan  «.  Chicago,  M.  &  St.  P.  R.  Co.,  supra. 


BoHAK 

V. 

Milwaukee,  L.  S.  and  W.  Ry.  Co. 

(Adtanee  Ocue,  WUanmn,    May  31,  1888.) 

A.  while  crossing  a  railroad  track  at  night  hy  a  puhlic  crossing  was  stmck 
by  a  train  of  gravel  cars  which  were  being  pushed  m  front  of  the  locomotivp. 
There  was  no  light  on  the  foremost  car  but  there  was  a  strone  head-light  on 
the  locomotive.  A.  testified  that  before  starting  to  cross  he  looked  up  and 
down  the  track  but  did  not  see  the  train  nor  the  head-light  of  the  loco- 
motive.   In  an  action  by  him  against  the  railroad  company  to  recover  dun- 
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Bffes  for  his  injuries :    Eddy  that  it  was  error  to  grant  a  nonsuit,  the  ^ues- 
tious  of  negligence  and  contributory  negligence  TOing  properly  for  the  jury. 

Appeal  from  Circuit  Court,  Ozaukee  County. 

Action  to  recover  damages  for  personal  injuries  alleged  to  have 
been  caused  bj  the  negligence  of  the  defendant  company.  The 
railway  of  the  defendant  from  Milwaukee  passes  north  through 
the  west  portion  of  the  city  of  Port  Washington,  crossing  a  higli- 
way  leading  into  the  city  from  the  west.  The  depot  of  the  com- 
pany in  Port  Washington  is  located  on  the  east  side  of  the  railway 
a  sliort  distance  north  of  the  highway,  and  the  depot  platform  ex- 
tends south  to  the  highway.  On  the  evening  of  June  5,  1882,  the 
plaintiff,  who  resides  west  of  the  railway  and  street  crossing, 
started  from  the  city  for  his  home.  When  he  reached  the  cross- 
ing, he  went  upon  the  depot  platform,  and  remained  there  a  short 
time  conversing  with  some  friends.  He  then  left  for  home,  and 
when  crossing  the  west  rail  of  the  track  was  struck  and  injured  by 
a  gravel  car,  which  was,  with  two  others,  being  pushed  by  the  lo- 
comotive attached  to  a  regular  train  from  the  south,  then. due  at 
the  depot.  This  happened  about  10  o'clock  in  the  evening,  and  is 
the  injury  complainea  of.  The  three  gravel  cars  occupieda  space 
of  over  100  feet  on  the  track  ahead  of  the  locomotive.  The  plain- 
tiff testified  that  as  he  was  about  to  cross  the  ti*ack  he  looked 
south  and  saw  the  head-light  of  the  locomotive,  which  he  thought 
was  about  at  a  switch,  admitted  to  be  at  least  200  feet  south  of  the 
point  where  plaintiff  was  struck.  He  further  testified  that  he  saw 
nothing  on  the  track  ahead  of  the  locomotive.  Several  other  wit- 
nesses testified  that  they  each  saw  the  head-light  of  the  approaching 
train,  but  neither  of  them  saw  the  gravel  cars  aJiead  of  the  locomotive 
until  the  moment  the  plaintiff  was  struck.  These  were  platform 
cars,  and  the  testimony  tends  to  show  that  they  had  gravel  upon 
them,  but  no  light  or  other  signal  of  their  presence  there.  On  the 
above  testimony  the  circuit  judge  nonsuited  the  plaintiff,  but  sub- 
sequently, at  the  same  term,  made  an  order  setting  aside  the  non- 
suit and  granting  a  new  trial.  From  such  order  tlie  defendant 
company  appeals. 

George  W.  Foster  for  respondent,  Frank  J.  Bohan,  by  guardian. 

Alfred  L.  Cary  and  Bradley  G.  Schley  for  appellant,  Milwau- 
kee, L.  8.  &  W.  Ry.  Co. 

Lyon,  J. — We  a^ee  with  the  learned  counsel  for  the  defendant 
that  no  question  ot  judicial  discretion  is  here  involved.  The  only 
question  presented  by  this  appeal  is,  was  or  was  not  the  nonsuit 
properly  granted  i  If  it  was,  the  order  setting  it  aside  and  grant- 
mg  a  hew  trial  is  erroneous  and  should  be  reversed  ;  if  it  was  not, 
the  order  should  be  afiirmed.  Unless  it  was  conclusively  proved, 
either  that  the  defendant  was  not  guilty  of  any  negligmice  which 
caused  the  injury  complained  of,  or  that  the  plaintiff  himself  wns 
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gailty  of  negligence  which  contributed  thereto,  the  nonsnit  should 
not  have  been  ordered.  The  question  to  be  determined  is,  were 
either  of  these  propositions  so  established  ? 

On  the  one  hand,  the  failure  of  the  defendant  to  place  a  light 
upon  the  forward  gravel  car,  to  indicate  the  presence  of  the  gravel 
cars  ahead  of  the  locomotive,  is  alleged  as  negligence  of  me  de- 
fendant. On  the  other  hand,  it  is  claimed  that  tlie  head-light  of 
the  locomotive  rendered  those  cars  visible  to  persons  at  the  street 
crossing,  and  that  had  the  plaintiff  used  proper  care  when  he  saw 
the  head-light,  he  would  have  seen  the  gravel  cars  in  advance  of 
the  locomotive.  Had  the  locomotive  been  at  the  head  of  the  mov- 
ing train,  it  will  scarcely  be  claimed  that  the  plaintiff  was  negli- 
gent in  attempting  to  cross  the  track  before  it,  for  the  proof  shows 
that  he  had  ample  time  in  which  to  cross  before  the  locomotive 
reached  the  crossing.  At  least,  it  coald  not  be  held  as  a  proposi- 
tion of  law  that  his  attempt  to  cross  the  track  was  negligence.  It 
would  be  for  the  jury  to  say  whether  it  was  or  not.  Had  the 
plaintiff  known  that  over  100  feet  of  the  track  in  advance  of  the 
approaching  locomotive  was  occapied  by  the  gravel  cars,  it  seems 
clear  that  he  would  have  been  cliargeable  with  negligence  in  at- 
tempting to  cross  the  track  ahead  of  the  moving  train ;  especially 
so  when  there  is  no  pretense  of  the  existence  of  any  emer^ncv 
which  required  him  to  cross  before  the  train  passed  or  stopped.  If 
by  the  exercise  of  proper  care  and  scrutiny  the  plaintiff  would  or 
might  have  seen  the  gravel  cars,  his  failure  to  discover  them  was, 
in  the  like  manner,  neligence.  If  the  plaintiff  is  chargeable  with 
negligence  because  he  failed  to  see  the  gravel  cars,  he  is  so  because 
the  head-light  suflSciently  disclosed  their  presence.  It  is  not  in  proof 
that  cars  are  usually  propelled  in  advance  of  regular  trains, — pi-e- 
sumably  they  are  not,  especially  in  the  night-time, — and  no  means 
other  than  the  head-lignt  suggested  by  which  the  plaintiff  might 
have  informed  himself  that  sucn  cars  preceded  the  locomotive. 

On  the  other  hand,  it  is  not  unlawful  for  railway  companies  to 
propel  cars  by  pushing  them  in  advance  of  the  locomotive  by 
which  they  are  propelled  when  the  exigencies  of  their  business 
require  it  to  be  done.  If  they  do  so  under  circumstances  which 
increase  the  risks  of  injury  to  persons  or  property,  the  law  places 
thiem  under  obligation  to  give  timely  and  suitable  notice  or  warn- 
ing, in  some  manner,  of  what  they  are  doing.  In  this  case  it  does 
not  appear  that  the  gravel  cars  could  be  distinguished  or  their  pres- 
ence discovered  by  persons  at  the  street  crossing,  when  the  plamtiff 
attempted  to  cross  tne  track,  unless  by  aid  of  the  head-liglit.  If, 
therefore,  the  head-light  did  not  disclose  to  persons  at  that  point, 
using  proper  care  and  watchfulness,  that  the  locomotive  was  pre- 
ceded by  the  gravel  cars,  the  defendant  company  was  negligent  in 
not  furnishing  some  other  and  more  effectual  signal  or  notice  of  the 
fact.    Hence,  the  case  seems  to  turn  upon  the  question  of  the  suf- 
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ficiency  of  the  head-light  to  enable  the  plaintiflE  to  discover  the 
gravel  cars  by  exercising  due  care  and  scrutiny.  If  it  was  suffi- 
cient, the  plaintiff  was  negligent  and  the  defendant  was  not.  If  it 
was  not  sufficient,  the  result  is  reversed — ^the  defendant  was  negli- 
gent and  the  plaintiff  was  not. 

All  of  the  witnesses  who  testify  on  the  subject  say  that  they 
saw  the  head-light  of  the  locomotive,  but  did  not  see  the  gravel 
cars  which  preceded  it  until  the  moment  the  plaintiff  was  struck. 
The  gravel  upon  the  cars  probably  gave  to  them,  to  some  extent, 
the  color  or  appearance  of  the  road-bed;  and  this  might  have  in- 
terfered with  seeing  the  cars  from  the  crossing  readily.  Besides, 
it  is  testified  that  the  glare  of  the  light  had  a  tendency  to  obscure 
the  vision  of  persons  at  that  point.  There  was  no  structure  upon 
the  platform  of  the  cars  to  arrest  observation.  There  is  no  evi- 
dence of  the  height  of  the  head-light  from  the  ground  or  from 
the  top  of  the  gravel  on  the  cars.  \Ve  merely  know  from  the  evi- 
dence that  there  was  a  head-light  on  the  locomotive  plainly  visible 
from  the  crossing,  and  that  all  of  the  witnesses  who  testify  they 
saw  it  when  the  train  was  approaching  the  crossing,  state  that  they 
did  not  see  the  gravel  cars. 

We  fail  to  find  in  this  testimony,  or  in  any  of  the  testimony, 
any thin^  which  will  authorize  us  to  hold  it  conclusively  proved 
that  the  nead-light  was  sufficient  to  enable  the  plaintiff,  had  he  ex- 
ercised reasonable  and  proper  care  and  scrutiny,  to  see  the  gravel 
cars  and  thus  become  awai*e  of  the  peril  of  crossing  the  track  when 
lie  attempted  to  do  so.  Whether  tne  head-light  was  sufficient  for 
that  purpose  is  a  question,  the  answer  to  which  must  depend 
largely  upon  the  inference  which  may  properly  be  drawn  from  a 
variety  of  facts  and  circumstances  constituting  the  res  gestae.  The 
questions  are,  really,  did  the  negligence  of  the  defendant  cause, 
or  that  of  the  plamtiff  contribute  to,  the  injury  complained  of  ? 
and  from  their  very  nature  can  only  be  answered  by  arawing  the 
proper  inferences  from  established  facts.  To  do  this  is  peculiarly 
the  function  of  the  jury.  This  is  the  doctrine  of  Langhoff,  adm'r, 
V.  M.  &  P.  du  0.  Ry.  Co.,  19  Wis.  489,  and  is  believed  to  be  the 
doctrine  of  all  the  cases  in  this  court  which  involve  the  question. 

It  follows  that  the  nonsuit  was  improperlv  ordered,  and  that  the 
circuit  court  properly  vacated  it  and  ordered  a  new  trial. 

Order  affirmed. 

Orton,  J.,  dissenting. — I  most  respectfully  dissent  from  the 
opinion  in  this  case. 

1.  The  boy  had  no  business  with  the  company,or  at  its  depot,  or 
on  its  platform,  and  was  there  only  as  an  idle  spectator  "  or  for 
fun,"  waiting  to  see  the  train  come  in,  then  to  pass  over  the  road 
towards  his  home. 

2.  The  company  owed  no  duty  to  the  boy  more  than  to  any  one 
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passing  over  its  road  on  his  own  business,  at  or  near  its  depot  or 
anywhere  else  on  its  line. 

3.  They  were  not  bound  to  carry  a  light  on  the  forward  end  of 
the  gravel  car — they  were  engaged  in  switdiing  near  the  depot — 
so  far  as  this  boy  was  concerned,  and  it  was  not  negligence  tliat 
they  did  not  do  so.  Suppose  this  train  and  locomotive  were  push- 
ing platform  cars  in  front  from  one  depot  to  another,  and  in  the 
open  country,  distant  from  each,  a  man  living  in  the  vicinity  at- 
tempted to  "beat"  the  train  when  the  head-light  of  the  engine 
was  within  less  than  100  feet  of  him,  and  to  cross  over,  and  he  did 
not  see  the  flat  cars  in  front,  and  is  struck  by  the  forward  one 
when  he  had  taken  one  step  on  the  track,  as  in  this  case,  and  was 
injured,  would  the  law  hold  the  company  negligent  in  not  carry- 
ing a  light  on  the  forward  platform  car  ?  I  tliink  not.  If  a  per- 
son attempts  to  cross  the  track  under  such  circumstances  he  does 
so  at  his  own  risk.  The  company  could  not  anticipate,  and  is  not 
bound  to  expect,  any  such  foolhardy  attempt.  This  accident  hav- 
ing happened  at  or  near  the  depot  does  not  make  the  case  diffei'ent 
from  tlie  one  supposed,  for  the  boy  had  no  connection  with  the 
depot  or  its  uses.  To  impose  the  duty  on  the  company  in  respect 
to  anybody  and  everybody  to  carry  a  light  on  the  car  being  thus 
pushed  for  a  mere  temporary  purpose,  would  make  it  its  duty  in  all 
cases  of  switching  of  cars  to  always  have  a  light  upon  the  car  pushed 
ahead  of  the  engine.  Can  it  be  said  that  a  head-light  does  not 
throw  its  rays  100  feet  in  front,  so  as  to  render  such  a  light  neces- 
sary, and  that  the  law,  therefore,  makes  the  absence  of  one  negli- 
gence ?  This  case  cannot  rest  upon  the  negligence  of  the  company 
m  this  respect,  and  this  is  the  only  respect  in  which  it  is  claimed. 

4.  The  Doy  was  grossly  negligent  and  careless :  (1)  In  attempt- 
ing to  cross  the  track  before  an  approaching  train,  even  though  tlie 
engine  was  at  that  moment  nearly  100  feet  distant.  It  will  not 
do  to  encourage  such  a  dangerous  and  adventurous  experiment  by 
holding  that  it  was  not  carelessness.  Can  it  be  said,  or  ought  it 
to  be  said,  that  such  an  act  was  common  prudence  ?  And  yet  we 
have  to  say  so  by  holding  that  it  was  not  tlie  want  of  it.  Boys  are 
too  apt  to  take  such  dangerous  chances  to  be  encouraged  by  legal 
sanction.  The  fact  that  this  boy  might  have  safely  crossed  the 
track  in  this  instance  if  the  gravel  cars  had  not  been  in  front,  is 
not  the  test  of  common  prudence,  or  the  want  of  it.  We  do  not 
know  whether  he  could  have  safely  crossed  or  not.  He  might 
have  fallen  or  his  foot  might  have  been  cauglit  in  a  frog,  which  is 
very  common,  or  in  some  other  narrow  place,  or  some  other  cause 
might  have  intervened  while  thus  running  hastily  to  escape  the 
train.  (2)  The  boy  could  have  seen  the  forward  end  of  thecal*  had 
he  looked.  He  testified  that  he  did  not  see  it  because  he  was 
looking  at  the  head-light.  It  is  not  possible  that  an  engine  head- 
light does  not  throw  its  light  over  and  beyond  three  flat  cars  in 
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front,  of  considerably  less  than  100  feet  of  distance,  so  that  they 
conid  not  be  easily  and  readily  observed  by  one  "  looking  before 
leaping"  in  front  of  the  same.  The  car  caught  the  boy  about  his 
second  step,  and  had  he  looked  down  before  he  jumped  down 
from  the  platform  of  the  depot,  directly  on  the  track,  he  must  have 
seen  it.  Heidkamp,  a  witness  for  the  plaintiff,  testified  that  the  boy 
was  standing  talking  with  him  just  before  he  stepped  down  from 
the  platform,  and  that  he  was  still  standing  near  the  edge  of  the  plat- 
form when  the  car  struck  the  boy,  and  that  he  saw  it  strike  nim. 
He  said  he  saw  it  when  he  lookea,  but  before,  he  had  been  looking 
at  the  head-light,  and  did  not  see  the  car.  He  testified :  ^'  I  know 
he  was  crossing  the  west  rail,  because  he  only  had  one  more  step  to 
go,  and  he  was  trying  to  ti^e  that  step  wnen  he  was  struck.  I 
seen  his  legs  over  the  west  rail,  because  they  were  slung  up  in  this 
manner  [indicating].  It  was  light  enough  to  see  him,  because  I 
watched  him  when  he  went  over.  I  had  my  eves  on  hijn.  I  guess 
it  was  the  head-light  that  lit  it  up ;  that  was  the  onlv  light  around 
there.  The  head-light  lit  it  up  so  I  could  see  him."  This  was  the 
most  competent  witness  in  the  case,  and  had  the  best  means  of 
knowing  tne  facts.  The  jury  ought  not  to  find  against  his  testi- 
mony even  if  they  should  be  so  inclined.  This  evidence  is  con- 
clusive that  the  boy  could  and  would  have  seen  the  car  almost  di- 
rectly before  him  had  he  looked  to  see  where  he  was  jumping,  or 
in  that  direction.  All  cases  agree  that  the  party  must  look,  and 
not  looking  is  negligence.  Here,  too,  we  have  positive  evidence 
that  the  head-light  of  the  engine  did  throw  its  light  beyond  the 
forward  end  of  the  car  which  struck  the  boy,  and  that  that  end  of 
the  car  was  seen  by  one  standing  in  almost  the  exact  place  from 
which  the  boy  jumped.  Against  this  positive  evidence  all  specu- 
lation or  supposition  as  to  whether  the  head-light  could  light  up 
the  place  so  as  to  be  seen,  are  out  of  place  and  weigh  nothing. 

I  speak  of  the  plaintifiE  as  "  the  boy,"  but  he  was  20  years  old, 
and  of  full  judgment  and  capacity.  He  was  certainlv  reckless 
and  negligent,  and  ought  not  to  recover.  I  think  there  have  been 
many  cases  in  this  court  where  the  plaintiff  was  less  negligent,  and 
yet  was  not  allowed  to  recover.  I  think  the  circuit  court  should  not 
have  set  aside  the  nonsuit.  The  first  impression  of  the  learned  judge 
was,  in  my  opinion,  correct.  On  the  evidence  given,  the  jury 
would  not  be  justified  in  rendering  a  verdict  for  tne  plaintiff,  and 
if  they  should  do  so  it  would  be  the  duty  of  the  court  to  set  it 
aside. 

Pushing  and  Backing  Train. — Where  a  train  is  pushed  by  a  locomotive 
over  a  street  crossing  or  is  backed  over  such  crosslDe,  the  law  requires  ex- 
traordinary care  on  the  part  of  the  company  to  avoid  an  injury.  Bailey  v. 
New  Haven,  etc.,  R.  Co.,  107  Mass.  406;  Leavenworth,  etc.,  R.  R.  Co.  «. 
Rice,  10  Kas.  426;  Hathaway  v.  Toledo,  etc.,  R.  Co.,  46  Ind.  25;  Kennedy 
V,  North  Missouri  R.  Co.,  86  Mo.  851;  Grippen  «.  N.  Y.,  etc.,  R.  Co.,  40  N. 
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Y.  34;  Bradley  «.  Boston,  etc.,  R.  R.  Co.,  2  Cush.  589;  Shaw«.  Boston,  etc^ 
R.  Co.,  8  Gray,  45;  Lake  Erie  &  W.  R.  Co.  «.  Zoffinger,  supra;  Hogan  v. 
Chicago,  M.  &  6t.  P.  R.  Co.,  supra. 


Oantt 
Latternas  et  al. 

(AdtHUiee  Ca$e^  Ifinnesata,    Navmber  d4,  1888.) 

A  complaint  which  states  facts  constituting  a  cause  of  action  of  either  a 
legal  or  an  equitable  nature,  is  not  demurrable  because  framed  with  a  yiew 
to  relief  of  another  kind  than  that  to  which  the  facts  show  the  plaintiff  to  be 
entitled.  By  contract  between  a  plaintiff  in  an  action  and  his  attorney 
therein,  the  former  agreed  to  pay  the  latter  for  his  senrices  a  certain  sum  id 
he  won  the  cause,  and  nothing  if  he  failed  to  do  so.  The  contract  contained 
this  further  stipulation  respecting  the  lurreed  compensation :  *'  I  hereby  agree 
that  he  (the  attorney)  shall  receive  saia  mone^  from  the  Minneapolis  &  St 
Louis  R.  R.  out  of  the  amount  due  me  from  said  railroad  company  for  run- 
ning through  my  land,  to  be  paid  when  said  suit  is  settled.**  HM^  that  the 
agreement  was  not  champertous  nor  illegal. 

The  contract  construed  as  an  equitable  assignment  of  the  portion  of  the 
chose  in  action  referred  to,  entitling  the  attorney  to  receive  the  same  specifi- 
cally, the  condition  respecting  payment  having  been  fulfilled. 

The  railroad  company  having,  before  the  contract  was  made,  but  without 
the  knowledge  of  the  parties,  deposited  in  court  the  amount  of  the  debt  re- 
ferred to,  pursuant  to  statute,  it  is  considered  that  the  attorney  had  a  right 
by  force  of  the  contract,  and  without  a  reformation  of  it,  to  recover  out  of 
the  fund  in  court  the  stipulated  sum. 

A  husband,  a  part  of  whose  homestead  is  taken  under  the  law  of  eminent 
domain,  may  dispose  of  the  compensation  awarded  to  him  therefor  without 
the  consent  of  his  wife. 

Appeal  from  an  order  of  the  District  Court,  Hennepin  County. 
R.  H.  Day  and  D.  B.  Johnson  for  appellant. 
Merrick  &  Merrick  for  respondent. 

Dickinson,  J. — The  demurrer  rests  alone  upon  the  ground  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  caase  of 
action.  It  is  urged  in  support  of  the  demurrer  that  this  action 
cannot  be  sustained  because  it  is  in  its  nature  equitable,  while  an 
adequate  remedy  of  a  legal  kind  is  open  to  the  plaintiff.  This  is 
no  sufficient  ground  for  a  demurrer.  The  action  cannot  be  dis- 
missed, Dor  is  the  complaint  demurrable,  if  facts  are  alleged  which 
constitute  a  cause  of  action  of  either  a  legal  or  equitable  nature. 
Upon  such  facts,  admitted,  as  by  demurrer,  or  proven  upon  trial, 
the  court,  which  exercises  both  legal  and  equitable  jurisdiction,  will 
award  the  proper  relief.     Conner   v,  Bd.  Ed.  St.  Anthony,  10 


prop 
(Gil. 


Minn.  439  (Gil.  352) ;  Metzner  v.  Baldwin,  11  Minn.  150  (Gil. 
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92) ;  First  Div.  St.  P.  &  P.  E.  Co.  v.  Eice,  25  Minn.  278 ;  Wright 
V.  Wright,  54  N.  Y.  437 ;  Leonard  v.  Eagan,  20  Wis.  540 ;  White 
V.  Lyons,  42  Cal.  279. 

The  parties  were  not  restrained  by  any  existing  rule  of  law  from 
agreeing  upon  the  measure  and  mode  of  the  plaintiff's  compensa- 
tion. The  contract  was  authorized  by  statute  (Gen.  St.  1878,  c. 
67,  §  1),  and  was  not  champertous  nor  illegal.  No  other  substan- 
tial reason  is  suggested  as  opposing  a  right  on  the  part  o5  the  plain- 
tiff to  recovery,  either  from  the  specific  fund  in  court  or  from  the 
defendant  Lattemar,  personally,  and  he  being  entitled  to  one  or 
the  other  of  these  remedies,  the  demurrer  cannot  be  sustained.  We 
will  consider  some  other  questions  relating  to  the  construction  and 
effect  of  the  written  contract  recited  in  the  complaint  which  were 
argued  before  us,  and  which  are  claimed  to  have  been  passed  upon 
in  the  decision  of  the  court  below. 

Did  the  contract  constitute  an  assignment  of  the  fund  in  question 
entitling  the  plaintiff  to  a  specific  recovery  of  it  ?  The  doctrine 
has  generally  prevailed,  at  least  in  courts  of  law,  that  an  assignment 
or  order  for  payment  of  a  part  only  of  an  entire  chose  in  action  is 
not  effective  to  give  a  right  of  recovery  against  the  debtor  in  the 
absence  of  assent  on  his  part  to  the  transaction.  Since  choses  in 
action  became  legally  assignable,  the  only  reason  remaining  for  the 
rule  is  that  which  regards  the  rights  of  the  debtor,  namely,  that  he 
may  not  without  his  consent  be  subjected  to  several  actions,  or  com- 
pelled to  respond  to  several  demands,  his  obligations  being  origi- 
nally single  and  entire.  The  rule  extends  not  beyond  the  reason 
for  it ;  and,  as  between  the  parties  to  the  transaction,  an  assignment 
of  a  part  of  an  entire  demand  is  binding  and  enforceable.  In  this 
case  the  railroad  company  had  discharged  its  obligation  by  paying 
the  money  into  court  pursuant  to  statute,  and  only  the  pai'ties  to 
the  contract  are  interested  in  the  contract  or  its  enforcement.  They 
are  bound  by  it.  Upon  its  face  the  contract  is  to  be  construed  as 
an  equitable  assignment  of  $100  of  the  amount  there  referred  to 
as  due  the  respondent  from  the  railroad  company.  It  expressed  not 
merely  an  obligation  to  pay  upon  the  contingency  named,  nor 
merely  to  pay  out  of  money  to  be  collected  by  the  respondent,  but 
that  the  plaintiff  should  receive  this  money  from  the  railroad  com- 
pany out  of  the  amount  owing  by  it  to  the  respondent.  It  was  in 
effect  a  constructive  appropriation  in  favor  ox  the  plaintiff  of  so 
much  of  the  money  payable  to  the  respondent,  subject  only  to  the 
condition  named,  ana  was  hence  operative  as  an  assignment,  although 
not  an  assignment  in  form.  Crone  v,  Braun,  23  Minn.  239 ;  2 
Lead.  Cas.  in  Eq.  (White  &  Tudor's  Kotes)  1644.  A  distinction 
exists  between  such  a  case  and  an  agreement  that  the  promisor  will 
pay  out  of  a  particular  fund.  In  the  latter  case  the  agreement 
contemplates  a  continued  right  in  the  promisor  to  recover  and  to 
hold  the  money,  and  that  payment  shall  be  made  only  through  him. 
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The  fact  that  by  the  tenns  of  the  contract  the  plaintiffs  right  to 
recover  the  money  was  contingent  upon  a  anccessf nl  termination  of 
the  action  does  not  forbid  that  tlie  contract  be  treated  and  enforced 
as  an  assignment,  since  the  specified  event  has  occorred,  and  the 
plaintiffs  right  thereby  became  absolute. 

The  fact  that  the  railroad  company  had,  before  the  making  of 
the  contract,  deposited  the  money  in  court  to  be  paid  to  the  person 
entitled  to  receive  it,  as  it  might  do  under  the  statute,  and  thereby 
discharge  itself  from  further  liability,  and  that  the  instrument  was 
framed  in  ignorance  of  this  fact,  does  not  change  the  legal  effect  of 
the  written  agreement  as  an  equitable  assignment  of  the  fund,  nor 
render  necessarv  a  reformation  of  the  contract  in  order  that  it  may 
express  the  real  intention  of  the  parties.  The  right  of  the  plaintiff 
in  respect  to  the  fund  in  question  may  be  stated  in  the  two  proposi- 
tions, that  under  the  contract  and  by  a  construction  of  its  terms  he 
was  entitled  (the  condition  being  fulfilled)  to  receive  from  the  rail- 
road company  the  money  owing  to  the  respondent,  and  that  that 
money  so  owing  and  the  fund  in  court  are  identicaJ.  The  statute 
which  forbids  tne  alienation  of  the  homestead  of  the  husband  with- 
out the  consent  of  the  wife,  does  not  affect  his  right  to  dispose  of  the 
money  awarded  to  him  as  compensation  for  a  t^ng  of  any  part  of 
the  land  under  the  law  of  eminent  domain. 

The  order  sustaining  the  demurrer  is  reversed. 

Illegal  Contracts  with  Attorneys.— An  assi^ment  of  part  of  a  suit  in 
claim  by  a  client  to  his  attorney  as  compensation  for  his  serrices  has  been 
much  attacked  and  is  in  some  cases  deemed  contrary  to  public  policy  and  pro- 
nounced void.  Such  assignments  are  even  more  open  to  objection  than  con- 
tingent fees.  Arden  «.  Patterson,  5  John^s  Ch.  48 ;  Bleakley^s  Case,  5  Paige, 
311 ;  Wallis  «.  Loubat,  2  Denio,  607 ;  Thurston  v.  Perceval,  1  Pick.  415 ;  Rust 
T.  lArue,  4  Litt.  411 ;  CaldwelPs  Admrs.  «.  Shepherd's  Heirs,  6  Hon.  891 ; 
Elliott «.  McClelland,  17  Ala.  206;  Backus  v.  Byron,  4  Mich.  585;  West  9. 
Raymond,  21  Ind.  805;  Low  «.  Hutchinson,  87  Me.  196;  Scobey  «.  Ross,  13 
Ind.  117;  Merritv.  Lambert,  10  Paige,  852;  Lathrop  v,  Amherst  Bank,  9 
Mete.  481;  Lafferty  v.  Jelley,  22  Ind.  471;  Dayia  v.  Shanon,  16  B.  Monr.  67; 
Key  «.  Yattier,  1  Ohio,  182;  Dumas  v.  Smith,  17  Ala.  805;  Jenkins  «.  Brad- 
ford, 59  Ala.  400;  Greenman  v.  Cohee,  61  Ind.  201;  Hayney  v.  Coyne.  10 
Heisk.  839;  Orr  v.  Tanner,  12  R.  L  94;  Ackcrtv.  Baker,  181  Mass.  436;  Tay- 
lor V,  Hinton,  66  Ga.  748;  Million  v.  Ohnsorg,  10  Mo.  App.  482;  Atchison, 
T.  &  S.  F.  R.  Co.  V,  Johnson,  11  Am.  <&  £ng.  R.  R.  Cas.  1. 

Legal  Contracts. — But  such  contracts,  though  commonly  censured,  are  in 
many  cases  admitted  to  be  valid  and  binding  contracts.  Newkirk  «.  Cone, 
18111.  449;  Bayard  «.  McLane,  8  Harr.  216;  Thallhimer  «.  Brinkerhoff,  3 
Co  wen,  643 ;  Ramsey's  Devisees  «.  Trent,  10  B.  Monr.  836 ;  Wright  v.  Meek, 
8  Iowa,  472;  Lytle  «.  State,  17  Ark.  608;  Bz  parte  Plitt,  2  Wall.  Jr.  452; 
Patten  v.  Wilson,  84  Pa.  St.  299;  Wylie  «.  Coxe,  15  How.  415;  Schomp  «. 
Shenck,  40  N.  J.  L.  95;  Cross  v.  Bloomer,  6  Bast.  74;  Taylor  «.  Hinton,  66 
Ga.  743. 

Evidencef — All  such  contracts,  however,  being  not  looked  upon  with  favor 
must  be  clearly  established  by  proof.  The  law  will  not  raise  an  implication 
tlut  they  exist  from  the  circumstances  or  from  doubtful  usage.  Ford  «. 
Harrington,  16  N.  Y.  255;  Valentine  v.  Stewart,  15  Cal.  887;  Mills  9.  Mills, 
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36  Conn.  313;  Evans  v.  Ellis,  5  Denio,  640;  Lewis  v.  J.  A.,  4  Edw.  Cb.  500; 
Jennings  v.  McConnell,  17  IlL  148. 

Other  Matters. — The  assignment  of  part  of  a  judgment  to  an  attorney  is  i^ot 
invalidated  by  the  fact  that  the  contract  on  which  the  assignment  is  founded 
is  champertous.  Ross  v,  Chicago,  etc.,  R.  R.  Co.,  55  Iowa,  601.  It  is  no 
defence  to  an  action  that  the  plaintiff  has  entered  into  a  champertous 
contract  for  its  prosecution.    Small  v.  Chicago,  R.  I.  &  P.  R.  Co.,  55  Iowa,  582. 


Lahont 
V. 

Washington  and  Geoegbtown  E.  E.  Co. 

{Advance  C(ue,  IHtMet  of  Columbia,     October  15,  1883.) 

Before  judgment,  the  parties  to  a  pending  suit  may  settle  it  between  them- 
selves without  considering  either  the  wishes  or  the  interest  of  the  attorneys. 

PlaintiJS  brought  an  action  of  tort  to  recover  damages  for  injuries  received. 
Pending  the  suit,  plaintiff  and  defendant,  without  the  knowledge  of 
plaintiff's  attorneys,  settled  the  case.  Plaintiff  then  gave  defendant  an 
order  on  the  clerk  of  the  court  to  dismiss  the  suit,  which  being  filed, 
plaintifl!*s  attorneys  moved  the  court  to  set  the  cause  down  for  trial  notwith- 
standing, on  the  ground  that  the  settlement  was  collusive,  and  was  made 
with  knowledge  on  the  part  of  the  defendant  that  the  plaintiff's  attorneys 
were  interested  in  the  case  to  the  extent  of  their  fees  for  services.  An  affi- 
davit accompanied  the  motion  showing  that  the  plaintiff  had  agreed  to  pay 
bis  attorney  a  contingent  fee  of  thirty- three  per  cent  of  the  amount  tnat 
should  be  recovered.  The  court  thereupon  passed  an  order  that  defendant 
should  pay  to  plaintiff's  attorneys  one  third  of  the  sum  for  which  the  case 
had  been  settled,  and  in  default  thereof  the  entry  of  dismissal  should  be 
struck  out  and  the  cause  set  down  for  trial.  On  appeal  this  court  reversed 
the  order,  holding: 

That  the  court  will  not  interfere  to  enforce  in  a  summary  way  through  the 
original  suit,  the  collateral  engagement  of  a  client  for  the  compensation  of 
his  attorney,  but  will  leave  the  latter  to  his  common  law  remedy. 

Whether  the  order  of  the  court  below  was  an  appealable  order,  gucfre. 

The  case  is  etnted  in  the  opinion. 
Henkle,  McFberson  &  Hine  for  plaintiff. 
Davidge  &  Totten  for  defendant. 

Cox,  J. — ^This  case,  as  is  very  well  known,  was  an  action  bronght 
to  recover  damages,  for  injuries  alleged  to  have  been  suffered  by 
the  plaintiff  in  being  forcibly  and  wrongfully  expelled  from  the 
cars  of  the  defendant. 

The  case  was  tried  three  times,  and  on  the  last  trial  the  jury  ren- 
dered a  verdict  for  the  plaintiff  for  fifteen  thousand  dollars.  The 
case  came,  in  the  usual  form,  before  this  court  on  a  motion  for  a 
new  trial  on  bills  of  exceptions.  It  was  argued  bv  counsel,  and 
while  under  advisement,  the  defendant  settled  with  tlie  plaintiff  by 
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paving  him  two  thousand  doUars,  and  reeeived  from  him  a  release 
of  all  claims  and  demands,  and  an  order  to  the  clerk  of  this  conrt 
to  enter  the  case  dismissed.  This  was  done  without  the  knowledge 
of  the  plaintiflTs  attornevs. 

After  this  was  done,  the  court  rendered  its  opinion,  setting  aside 
the  verdict  in  the  case  below  and  ordering  a  new  trial,  and  then 
this  order  to  dismiss  was  filed ;  and  after  that  the  attorneys  for 
the  plaintiff  came  into  court  and  moved  the  conrt  to  set  the  canse 
down  for  triaU  notwithstanding  the  paper  filed  by  the  defendant 
purporting  to  be  acknowledgment  that  the  case  had  been  settled, 
on  the  ground  that  said  pretended  settlement  between  the  plaintiff 
and  the  defendant  was  collusive,  and  with  the  knowledge  on  the 
part  of  the  defendant  that  the  plaintiff's  attorneys  were  interested 
in  the  case  to  the  extent  of  their  fees  for  services,  and  that  knowl- 
edge of  such  settlement  was  being  concealed  from  them  by  the 
plaintiff. 

The  motion  was  accompanied  with  an  affidavit  showing  that  the 
plaintiff  had  agreed  to  pay  his  attorney,  Mr.  McPherson,  a  con- 
tingent fee  of  33  per  cent  of  the  amount  that  should  be  recovered. 

The  court  thereupon  passed  a  peremptory  order  that  the  de- 
fendant should  pay  to  playitiff's  attorneys  one  third  of  the  sum  of 
two  thousand  aollars,  and  that,  in  default  thereof,  the  entry  of 
dismissal  should  be  struck  out  and  the  case  set  down  for  trial. 
That  order  was  appealed  from  and  that  appeal  has  been  the  sub- 
ject of  discussion  before  us. 

In  the  argument  here  it  was  claimed,  on  the  part  of  the  attorneys 
for  the  plaintiff,  that  they  had  a  lien  on  the  cause  of  action,  and 
that  the  court  could  enforce  it  by  allowing  the  suit  to  proceed  to 
trial  for  the  benefit  of  the  attorneys  where  it  had  been  adjnsted 
between  the  parties  coUusively  witn  a  view  to  cheat  the  attorneys 
out  of  their  compensation.  Upon  the  other  hand,  it  was  claimed 
by  the  defendant  that,  before  judgment,  the  parties  to  a  pending 
suit  have  entire  control  of  the  subject-matter,  and  may  settle  it 
between  themselves  without  reference  to  either  the  wishes  or  the 
interests  of  the  attorneys. 

The  common  law  recognizes  the  lien  of  an  attorney  upon  moneys 
of  his  client  in  his  hands,  and,  also,  upon  papers  and  documents  in 
his  hands,  whether  they  be  muniments  of  title,  or  causes  of  action, 
or  evidence ;  but  there  is  no  such  thing  as  the  lien  of  an  attorney 
upon  a  mere  claim  or  cause  of  action  which  his  client  has  against 
a  third  person,  apart  from  the  tangible  vouchers  of  the  claim 
which  may  be  in  the  attorney's  possession.  The  very  essence  of 
the  common  law  lien  is  possession.  The  party  who  has  a  lien  loses 
it  the  moment  he  surrenders  possession  ;  and  possession,  cannot  be 
predicated  of  a  mere  abstract  right  in  another  person.  It  is  con- 
ceded on  all  hands  that  the  parties,  before  judgment,  may  com- 
promise and  settle  between  themselves  without  reference  to  the 
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attorney  ;  which  could  not  be  the  case  if  the  attorney  could  be  re- 
garded as  having  possession  of  his  client's  cause  of  action.  When 
the  cause  is  once  reduced  to  judgment,  however,  it  is  governed  by 
different  principles.  While  a  suit  is  pending,  the  cause  of  action 
may  be  compromised  and  settled  by  tne  parties  out  of  court ;  but 
when  reduced  to  judgment,  it  can  only  be  settled  by  an  entry  of 
satisfaction  on  the  record  ;  and  the  person  ordinarily  recognized  as 
having  authority  to  enter  that  is  the  attorney  of  record';  so  that  he 
has  control  over  the  judgment,  and,  in  a  sense  of  the  word,  which 
may  be  somewhat  strained,  he  may  be  said  to  have  possession.  At 
all  events,  the  courts  have  so  far  recognized  it  that  they  allow  the 
attorney  a  lien  on  a  judgment  or  an  award  rendered  under  the 
order  of  the  court.  In  England  the  practice-  arose  of  enforcing 
these  liens  of  the  attorney  by  a  peremptory  rule  on  the  defendant, 
where  he  had  collusively  settled  with  the  plaintiff,  to  pay  the  at- 
torney his  costs. 

Then,  if  the  case  of  the  attorney  here  has  any  legal  foundation, 
it  cannot  be  on  the  ground  that  he  has  a  lien  on  the  cause  of  ac- 
tion ;  it  must  be  put  upon  some  other  ground.  It  is  maintained, 
however,  that  the  courts  have  so  far  recognized  the  rights  of  the 
attorney,  in  such  cases,  that  if  a  settlement  takes  place  between  the 
parties  without  reference  to  his  interests,  they  will  allow  the 
cause  to  proceed  to  trial  for  his  benefit,  to  the  extent  of  his  claim 
for  compensation. 

There  have  been  a  number  of  cases  cited  upon  this  question 
which  we  think  have  been  largely  misapprehended.  Almost  all 
the  cases  have  been  cases  of  judgments.  All  the  English  cases 
have  been  cases  where,  the  suit  having  been  reduced  to  judgment, 
the  lien  of  the  attorney  has  attached.  The  only  case  which  is  sup- 
posed to  differ  from  the  others  in  that  respect  is  the  case  of  Swam 
V.  Senate,  5  B.  &  P.,  99. 

In  that  case  the  defendant  was  arrested  and  gave  bail,  and  after- 
wards left  the  country.  The  bail  afterwards,  without  the  knowl- 
edge of  the  plaintiff's  attorney,  settled  the  case  with  the  plaintiff. 
Then  the  attorney  proceeded  to  take  judgment  by  default  against 
the  defendant,  and  that  judgment  was  not  impeached  or  attacked 
in  any  way ;  so  that  it  was  in  the  condition  in  which  the  lien  at- 
tached. Then  he  issued  a  scire  facias  against  the  bail,  and  the 
court  did  allow  that  proceeding  to  go  on  for  the  benefit  of  the  at- 
torney to  the  amount  of  his  costs. 

But,  as  we  have  said,  that  was  a  case  where  the  claim  had  been 
reduced  to  judgment,  the  condition  of  things  in  which  the  courts 
had  always  allowed  the  lien  of  the  attorney  to  attach. 

American  cases  have  been  also  referred  to  here,  all  of  which  we 
have  examined ;  and  we  find  there  is  only  one  of  them  which  was 
a  case  of  tort,  in  which  the  privilege  of  proceeding  with  the  suit 
for  his  own  benefit  was  allowed  to  the  attorney  after  settlement 
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between  the  parties  and  where  there  was  no  tangible  canse  of  ac- 
tion that  the  attorney  had  in  his  possession  and  control. 

A  case  was  cited  from  22  Wisconsin  H.  457,  where  a  suit  was 
brought  by  the  attorney  npon  a  town  order,  as  it  was  called,  and 
after  the  settlement  between  the  parties,  the  attorney  was  allowed 
to  proceed,  upon  the  ^ronnd  that  he  had  a  lien  npon  that,  not  the 
ground  that  he  had  a  lien  at  all  upon  the  cause  of-  action  itself, 
apart  from  the  evidences  of  it. 

The  only  case  that  seems  to  come  up  squarely  to  the  proposition 
that,  in  an  action  for  unliquidated  damages,  the  court  will  allow 
the  suit  to  proceed  for  the  benefit  of  the  attorney,  is  the  case  of 
Basquin  against  the  Knickerbocker  Stage  Co.,  21  Howard's 
Practice  Sports,  292 ;  and  that  decision  seems  to  have  been 
rendei-ed  upon  the  authority  of  Swain  v.  Senate,  which  seems  to 
have  been  misconceived  by  the  court.  This  decision,  reported  in 
Howard  and  cited  here,  was  rendered  in  the  Court  of  Common 
Pleas  of  the  city  of  New  York,  which  is  not  a  court  of  last  resort. 
But  this  is  to  be  remarked  about  that  case,  and  about  others  that 
seem  to  countenance  the  proposition,  that  the  court  will  allow  a 
case  to  proceed  for  tlie  benefit  of  the  attorneys,  viz.,  that  that  has 
never  been  done  except  to  allow  the  attorney  to  secure  his  legal 
fees  and  costs ;  never  to  enable  him  to  secure  the  compensation 
which  his  client  may  have  agreed  to  pay  him  as  counseL  It  is 
necessary  to  note  the  distinction. 

In  the  administration  of  the  law  in  England,  and  more  or  less 
in  this  country,  also,  every  step  taken  in  a  case  involves  not  only 
the  payment  of  a  compensation  to  the  officers  of  the  court,  but 
also  the  earning  of  fees  by  the  attorney  of  record.  If  the  plaintiflE 
recovers  judgment,  these  fees  and  costs  of  his  attorney  are  included 
in  his  juiigment  and  become  part  of  it,  and  as  fast  as  they  are 
earned,  the  suit  becomes,  to  that  extent,  the  suit  of  the  attorney. 
He  thereby  virtually  becomes  a  party  to  the  suit,  quoad  his  legal 
fees ;  and  it  is  very  proper  that  the  court  should  say  to  the  defend- 
ant, ^^you  cannot  settle  this  suit  until  you  settle  the  claims  of  all 
the  parties  on  the  record,"  and  the  attorney  being,  quoad  these 
fees,  a  party  on  record,  his  fees  must  be  provided  for  before  the 
case  can  be  dismissed.  But  the  reason  would  not  apply  to  a  col- 
lateral contract  between  the  attorney  and  his  client. 

This  present  case  illustrates  the  distinction  particularly.  Here 
is  a  claim  for  unliquidated  damages,  which  is,  in  its  very  nature, 
incapable  of  being  assigned  in  whole  or  in  part  to  the  attorney. 
And,  in  fact,  the  agreement  which  is  reliea  upon  here  does  not 
purport  to  assign  it  in  any  part;  but  is  simply  an  engagement  on 
the  part  of  the  plaintiff  to  pay  his  attorney  a  contingent  fee  of 
thirty-three  per  cent  of  the  amount  of  the  recovery ;  that  is,  he 
agrees  that  in  case  of  recovery,  he,  personally,  will  pay  to  his 
counsel  a  sum  equivalent  to  thirty*three  per  cent  of  the  amount 
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recovered.  It  is  clear,  tlierefore,  that  he  might  as  well  agree  to 
pay  a  gross  sam  of  one  thousand  dollars,  or  any  other  gross  sum, 
or  to  convey  a  house  and  lot  in  case  of  success  in  the  suit. 

Now  in  no  sense  can  that  collateral  engagement  of  the  client  to 
his  attorney  be  said  to  be  involved  in  this  suit.  Here  is  an  action 
for  damages  suffered  by  the  client.  It  is  not  a  suit  to  recover 
money  stipulated  in  a  collateral  agreement  to  be  paid  by  client  to 
attorney,  but  it  is  to  recover  damages  for  injuries  alleged  to  have 
been  suffered  by  the  client,  and,  quoad  that,  the  attorney  cannot  be 
interested  as  a  party  in  the  suit.  It  might  as  well  be  said  that, 
where  the  client  had  agreed  to  do  some  collateral  thing  in  case  of 
the  recovery  of  judgment,  to  convey  a  house  and  lot  for  example, 
the  court  could,  after  this  settlement,  hold  the  defendant  responsi- 
ble for  the  plaintiff's  engagement  to  convey  that  house  and  lot  to 
his  attorney.  Yon  could  maintain  that  proposition  with  as  much 
reason  as  that  the  court  could  compel  the  defendant  to  pay  to  the 
attorney  of  the  plaintiff,  the  moneys  or  considerations  which  the 
client  had  collateralv  engaged  to  pay  to  his  attorney.  The  courts 
will  not  enforce  such  a  claim  in  that  way.  They  leave  the  attorney 
to  his  common  law  remedy  on  the  contract. 

We  think  the  whole  course  of  the  authorities  is  in  that  direc- 
tion. The  law  is  stated  in  the  first  place,  in  Parsons  on  Contracts, 
vol.  1,  p.  116,  as  follows :  "  He  [the  attorney]  has  no  claim  for 
unliquidated  damages  in  court,  until  after  judgment."  The  case 
of  Wood  V,  Andere,  5  Bush,  641,  is  cited,  which  fully  sustains  this 
proposition. 

Again  in  Parsons,  vol.  3,  p.  269:  "But  the  lien  on  the  cause 
for  his  fees  does  not  attach  until  the  judgment  is  rendered.  There- 
fore, where  in  a  case  reserved,  after  the  opinion  of  the  court  was 
pronounced  in  favor  of  the  plaintiff,  he  forthwith  assigned  his 
mterest  in  the  judgment,  and  tlie  defendant,  during  the  term  and 
before  the  judgment  was  actually  entered,  paid  the  whole  amount 
to  the  assignee ;  it  was  held  that  the  attorney's  lien  was  thereby 
defeated." 

In  snpport  of  this,  several  cases  are  cited,  all  of  which  fully  sus- 
tain the  position  in  the  text. 

Besides  these  there  are  two  cases  in  the  New  York  Beports, 
which  investigate  the  question  very  thoroughly.  The  first  is  the 
case  of  Pulver  v.  Harris,  62  New  York  Keports,  73.  That  was 
ah  action  for  assault  and  battery.  The  plaintiff  recovered  a  judg- 
ment which  he  assigned  to  his  attorney  to  secure  his  costs,  and 
notice  of  the  assignment  was  given  to  the  defendant.  The  defend- 
ant appealed  and  the  decision  was  reversed^  and  before  the  trial 
the  parties  settled,  and  the  plaintiff  executed  to  the  defendant  a 
release.  Notwithstanding  this,  the  plaintiff's  attorney  moved  the 
trial  of  the  action  when  it  was  reacued  on  the  calendar,  and  the 
defendant's  counsel  produced  the  release. 
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The  court  held  that  the  cause  of  action  was  not  assignable,  and 
that  after  the  reversal  of  the  judgment  the  assignment  thereof  be- 
came inoperative,  so  far  as  the  defendants  rights  wei*e  concerned ; 
and  that,  as  to  him,  the  cause  of  action  belonged  to  the  plaintiff, 
which  he  could  not  transfer,  and  which  remained  subject  to  his 
control  until  merged  in  a  judgment,  or  at  least  in  a  verdict.  Judge 
Grover  said :  "  It  may  be  saia  that  although  the  plaintiff  was  the 
owner  of  the  cause  oi  action,  and  as  such  liad  a  right  to  control 
and  settle  the  suit,  yet  the  defendant,  knowing  that  the  attorney 
relied  upon  the  fraits  of  the  action  as  security  for  the  services, 
ought  to  have  paid  the  money  to  him,  instead  oi  the  plaintiff,  upon 
the  settlement.  The  answer  to  this  is  that  the  attorney,  having  no 
legal  or  equitable  lien  upon  the  cause  pf  action,  the  defendant  had 
the  right  to  pay  the  money  to  the  plaintiff,  to  whom  it  belonged, 
and  was  not  oound  to  take  care  of  tlie  interests  of  the  attorney/' 

This  case  was  followed  by  the  case  of  Coughlin  v.  The  Hudson 
Eiver  E.  R.  Co.,  71  N.  Y.  Rep.  443.  That  was  a  very  similar 
case.  There  the  plaintiff  was  injured  while  a  passenger  on  the  de- 
fendant's railroad.  He  brought  suit,  and  executed  an  agreement 
with  his  attorneys  to  divide  with  them  the  damages  that  might  be 
recovered  against  the  defendant,  and  the  agreement  was  that  if 
nothing  should  be  recovered,  the  attorneys  should  have  nothing 
for  their  services.  Subsequently  the  plaintiff  called  at  the  office  of 
the  defendant's  attorneys  and  had  some  negotiation  with  them,  and 
made  a  settlement 

The  court  said : 

^^It  is  certainly  a  general  rule  that  parties  to  aa  action  .may 
settle  the  same  without  the  intervention  of  the  attornevs.  Gener- 
ally, a  plaintiff  who  has  a  cause  of  action  against  a  defendant  may 
release  and  di8charg;e  it  upon  such  terms  as  are  agreeable  to  him. 
This  he  may  do  while  the  action  is  pending,  ana  after  judgment 
he  may  cancel  and  discharge  the  judgment.  In  all  this  generally 
he  infringes  upon  no  privilege  and  violates  no  right  of  his 
attorney. 

^^  But  since  the  time  of  Lord  Mansfield,  it  has  been  the  practice 
of  courts  to  intervene  to  protect  attorneys  against  settlements  made 
to  cheat  them  out  of  their  costs.  If  an  attorney  has  commenced 
an  action,  and  his  client  settles  it  with  the  opposite  party  before 
judgment,  coUusively,  to  deprive  him  of  his  costs,  the  coui-t  will 

1)ermit  the  attorney  to  go  on  with  the  suit  for  the  purpose  of  col- 
ecting  his  costs. 

******* 

^'  After  judgment,  the  attorney  who  has  procured  it  has  a  lieu 
upon  it  for  costs.  This  lien  is  upheld  upon  the  theory  that  the 
services  and  skill  of  the  attorney  have  procui'ed  the  judgment 
There  is,  then,  something  upon  which  a  lien  can  attach,  and  the 
courts  uphold  the  lien  by  an-  extension  to  such  cases  of  the  prin- 
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ciple  which  gives  a  mechanic  a  lien  upon  a  valuable  thing  which, 

by  his  skill  and  labor,  he  has  produced. 

******* 

"  A.  person  having  a  judgment  for  the  recovery  of  money  may 
give  his  attorney,  or  any  other  person,  by  affreenient,  rights  and 
equitable  interests  therein,  which  the  defendant  therein,  charged 
with  notice,  must  respect.  So,  if  the  cause  of  action  before  judg- 
ment be  in  its  nature  assignable,  the  owner  of  it  may  assign  an^, 
by  agreement,  create  legal  and  equitable  interests  therein,  and  such 
agreements  may  now  be  made  with  his  attorneys  as  well  as  with 
other  persons,  and  when  such  interests  have  been  created  and 
notice  given  of  them,  they  must  be  respected.  But  what  I  main- 
tain is  that  before  judgment,  in  the  absence  of  any  agreement,  the 
attorney  has  not  now  and  never  had  any  lien  upon,  or  interest  in, 
the  cause  of  action  ;  and  when  the  cause  of  action  is  like  this,  such 
as  by  its  nature  i^  not  assignable,  the  party  owning  it  cannot,  by 
any  agreement,  give  his  attorney,  or  any  other  person,  any  interest 
tUerein." 

In  People  v.  Tioga  0.  P.  (19  Wend.  73\  Cowen,  J.,  said: 
^^  Assignments  of  personal  injuries  must  still  oe  regarded  as  mere 
covenants  or  promises  which  we  cannot  directly  protect  against 
the  interference  of  the  immediate  party,  though  the  defendant  has 
full  notice  of  the  effort  to  assign.  If  the  person  professing  to 
assign  will  do  prejudice  to  the  ri^ht  by  extinguishing  or  impair- 
ing it,  the  party  with  whom  he  deals  must  be  left  to  his  action  for 
damages  according  to  the  nature  of  the  undertaking.  Mere  per- 
sonal torts  of  this  Kind  cannot  be  separated  from  the  person  upon 
whom  they  are  inflicted  and  they  die  with  him. 

^'  Here,  there  was  not  even  an  agreement  by  plaintiff  to  assign 
any  portion  of  the  claim  to  his  attorneys.  The  agreement  executed 
did  not  pnrport  to  give  them  any  present  interest  in  the  cause  of 
action.  It  was  simply  an  executory  agreement  that  the  attorneys 
should  share  in  the  damages  recovered,  the  cause  of  action  remain- 
ing intact  to  the  plaintiff.  Still  the  agreement  to  divide  the  re- 
covery in  such  a  case  would  attach  itself  to  the  judgment  when 
recovered,  and  give  the  attorney  an  equitable  interest  therein. 

"  It  is,  thereS)re,  beyond  dispute,  that  the  plaintiff's  attorney 
had  neither  a  legal  nor  equitaole  interest  by  way  of  any  assign- 
ment or  lien  on  the  cause  of  action.  The  defendant  was  not  ask- 
ing any  favor  of  the  court.  It  was  in  court  simply  insisting  upon 
its  settlement  with  the  plaintiff  as  a  defense  to  his  cause  of  action. 
Therefore,  if  the  attorneys  are  entitled  to  the  protection  they  now 
seek,  it  is  only  by  the  extraordinary  power  of  the  court,  to  which 
I  have  first  above  alluded,  and  I  am  prepared  to  say  that  such 
power  should  not  be  exercised  in  a  case  like  this.  It  has  not  been 
conferred  upon  the  courts  by  statute,  usage  or  common  law.  Its 
exercise  to  secure  to  an  attorney  the  statutory  fees,  small  in  amount 
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and  easily  ascertainable,  was  Inst  and  proper,  and  could  lead  to  no 
abuse.  But  to  exercise  it  so  lar  as  to  enforce  all  contracts  between 
clients  and  attorneys,  however  extraordinary,  is  quite  another 
thing.  Here  the  attorneys  were  contractors.  They  took  the  job 
to  carry  this  suit  through,  and  to  furnish  all  the  labor  and  money 
needed  for  that  purpose,  and  they  are  no  more  entitled  to  the  pro- 
tection which  they  now  seek  than  any  other  person  not  a  lawyer 
would  have  been  if  he  had  taken  the  same  contract.  When  a 
party  has  the  whole  legal  and  equitable  title  to  a  cause  of  action^ 
public  policy  and  private  rights  are  best  subserved  by  permitting 
nim  to  discharge  that,  if  he  desires  to,  without  the  intervention  of 
his  attorneys." 

This  case  has  been  followed  up  since  by  the  case  of  Eusperer  v. 
The  City  of  Beaver  Dam,  in  Wisconsin,  m  1881,  which  is  found 
reportedf  in  a  late  number  of  the  Northwestern  Reporter.  That 
was  an  action  for  personal  injury,  in  which  the  facts  were  to  a  very 
large  extent  the  same  as  in  the  cases  I  have  just  cited,  and  those 
cases  were  referred  to  and  the  decisions  reaffirmed  by  the  court  in 
Wisconsin.     • 

But  enough  has  been  said  to  show  that  all  the  cases  hold  uni- 
formly  that  the  court  will  not  interfere  to  enforce  in  a  summary 
way  through  the  original  suit,  the  collateml  engagements  of  a  client 
for  the  compensation  of  his  attorney.  We  are  certainly  as  desir- 
ous as  any  court  could  be  to  protect  the  members  of  the  bar  in 
their  relations  with  their  clients,  but  it  clearly  seems  to  be,  if  not 
beyond  the  power  of  the  court,  certainly  a  practice  not  sustained  by 
any  authority  or  precedent,  to  enforce  an  engagement  of  this 
character  in  a  summary  way ;  the  court  will  leave  the  attorney  to 
his  common  law  remedy,  and,  therefore,  we  are  compelled  to  re- 
verse the  order  of  the  court  below  and  to  allow  the  order  of  settle- 
ment to  stand. 

There  was  a  question  suggested  in  the  consultation  in  this  case 
as  to  whether  the  order  appealed  from  was  an  appealable  order. 
We  wish  not  to  be  committed  to  any  decision  on  that  question. 
We  are  satisfied  upon  the  merits  of  the  case  that  the  order  below 
ought  to  be  reversed. 

Settling  Cause  without  Content  of  Plaintiffs  Attorney. — ^Wbere  there  is 
no  fraud  or  collusion  or  intent  to  cheat  the  attorney  of  the  plaintiff  in  a 
cause  out  of  his  just  costs,  the  parties  may  settle  the  matter  without  his  in- 
tervention. Chapman  v.  Hare,  1  Taunt.  341;  Jordan  v.  Hunt,  1  Gale,  169; 
Nelson  v,  Wilson,  4  Moore  &  P.  385. 

But  wh^e  the  plaintiff's  attorney  has  notified  defendant  not  to  settle  with 
plaintiff  without  paying  him  his  bill  of  costs,  the  defendant  will  in  the  event 
of  such  settlement  be  liable  over  to  the  attorney.  Welsh  v.  Hole,  1  Doug. 
238;  Read  «.  Duppa,  6  Tenn.  861. 

Where,  however,  the  settlement  is  collusive  and  with  intent  to  cut  out  the 
claim  of  the  plaintiff's  attorney,  the  defendant  is  liable  notwithstanding  the 
settlement.  £z  parte  Games,  8  Hurl.  &  C.  294 ;  Brunsden  «.  AUard,  2  £11. 
<&  £.  19;  Francis  v.  Webb,  7  C.  B.  731 ;  Jones  9.  Bonner,  2  Ezch.  280. 
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It  is  said  that  where  the  claim  in  question  is  unliquidated,  the  parties  in 
interest  may  compromise  and  settle  irrespective  of  the  claim  of  the  plaintiffs 
attorney  for  costs.  Ex  parte  Hart,  1  Barn.  &  Ad.  660.  But  see  McKenzie  v. 
Rhodes,  13  Abb.  Pr.  837;  Rasquin  v.  Knickerbocker  Stage  Co.,  21  How.  Pr. 
293 ;  Richardson  v.  Brooklyn  City,  24  How.  Pr.  321 ;  Fox  «.  Fox,  24  How. 
Pr.  409. 

The  attorney  of  defendant  has  no  such  interest  in  a  suit  as  to  prevent  the 

£arties  from  compromising  it  without  his  consent.     Quested  «.  Cidlis,  10 
[ees.  &  W.  18. 


HmKLB 

V. 

MmNEAPOLIS  AND  St.  L.  By.  Oo. 

{Advance  Cme^  Minnesota,    January  24, 1884.) 

If  one  having  a  cause  of  action  unliquidated  in  respect  to  amount,  for  a 
personal  injury  caused  by  the  negligence  of  another,  and,  knowing  all  the 
facts,  demands  and  receives  from  the  wrong-doers  a  stated  sum  of  money,  on 
account  of  the  injury,  there  being  no  express  agreement  that  it  shall  be  in 
satisfaction,  either  in  whole  or  in  part,  of  the  cause  of  action,  the  presump- 
tion is  that  it  was  intended  by  the  parties  as  a  full  recompense  for  the  injury, 
and  operates  as  an  accord  and  satisfaction,  barring  a  subsequent  action  to 
recover  damages  for  the  same  injury. 

Appeal  from  ^n  order  of  the  District  Court,  Hennepin  County, 
overrnlins  and  denying  plaintiff's  motion  for  a  new  trial. 

Merrick  <fc  Merrick  for  appellant,  Peter  A.  Hinkle.  J.  D. 
Springer  for  respondent,  the  Minneapolis  &  St.  L.  Ey.  Co. 

Dickinson,  J.— rln  Jnne,  1881,  the  plaintiff,  who  was  in  the  em- 

Eloy  of  the  defendant  as  a  locomotive  engineer,  was  injured  by  the 
reaking  down  of  a  turn-table,  upon  which  his  engine  was  standing. 
After  some  seven  weeks  of  disability,  by  reason  of  the  accident,  he 
resumed  work  in  the  service  of  the  defendant.  This  action  was 
subsequently  commenced  to  recover  for  such  injuries,  which  are 
claimed  to  have  been  of  a  serious  and  permanent  character.  The 
cause  of  action  alleged  is  negligence  of  the  defendant  in  respect  to 
the  condition  of  the  turn-table.  The  answer  put  in  issue  the  re- 
sponsibility of  the  defendant  for  the  accident,  and  the  extent  of 
the  injury  received,  and  pleaded  a  settlement  and  discharge  of  the 
alleged  cause  of  action.  Upon  the  evidence  presented  at  the  trial 
the  coort  directed  a  verdict  for  the  defendant  on  the  ground  that 
the  case  showed  that  the  action  had  been  barred  by  a  previous  sat- 
k&ction  of  the  plaintiff's  demand.  The  correctness  of  this  dispo- 
sition of  the  case  is  called  in  question  by  this  appeal. 

In  determining  whether  the  bill  of  exceptions  shows  an  accord 
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and  satisfaction  respecting  the  cause  of  action  here  aasertecl,  we 
disregard  the  evidence  on  the  part  of  the  defendant,  going  to  sus- 
tain the  direction  of  the  coort  below,  and  which  was  controvened 
by  the  plsuntiff.  We  r^^d  only  the  evidence  of  the  plaintiff  and 
tue  nndispnted  facts.  The  plaintiff  testified  to  the  effect  that  seven 
weeks  or  more  after  the  accident,  and  which  mnst  have  been  at  or 
subsequent  to  the  time  when  he  had  so  far  recovered  from  his  in- 
juries that  he  resumed  work,  he  had  some  talk  with  the  defendant's 
master-mechanic  about  paying  him  (plaintiff)  for  his  lost  time  and 
his  doctors  bill.  He  had  then  incurred  and  paid  physicians'  chaises 
to  the  amount  of  $16.  The  plaintiff  then  says :  *^^  The  company 
agreed  to  pay  me  my  doctor's  bill,  $16,  and  one  half  my  time,  $76.25. 
I  made  no  claim  against  the  company  on  account  of  said  accident 
at  or  before  the  time  my  wife  received  the  said  $91.25,  than  for 
said  doctor's  bill  and  one  half  time."  This  sum  of  $91.25  was  paid 
by  the  defendant  to  the  plaintiff's  wife,  and  he,  knowing  this  fact, 
acquiesced  in  the  payment  as  though  it  had  been  made  to  him,  by 
sunering  the  money  to  be  used  in  paying  household  expenses. 

It  is  to  be  presumed  that  the  plaintiff  knew,  at  the  time  of  this 
transaction,  that  he  had  suffered  the  physical  injury  of  which  he 
now  complains  and  that  it  was  occasioned  by  the  defendant's  negli- 
gence. If  in  fact  the  plaintiff  did  not  then  know  of  the  negligence 
of  the  defendant,  and  that  hence  he  had  a  legal  cause  ox  action 
against  it,  or  if  any  other  fact  existed  which  was  peculiarly  within 
the  plaintiff's  own  knowledge  and  which  would  tend  to  rebut  the 
conclusion  that  the  payment  demanded  and  received  from  the 
wrong-doer  on  account  of  the  injury  was  intended  to  be  a  recom- 
pense for  what  had  been  suffered,  it  was  incumbent  on  the  plaintiff 
to  show  it.  That  the  plaintiff  did  assert  a  claim  against  the  de- 
fendant for  the  payment  of  the  sum  which  was  paid  is  appai*ent 
from  his  own  language  above  recited.  It  further  appears  f ix>m  the 
testimony  that  there  was  no  express  agreement  tnat  the  money 

?aid  should  be  in  satisfaction,  in  whole  or  in  part,  for  the  injury, 
'he  legal  effect  of  this  evidence  as  showing  a  satisfaction  of  the 
cause  of  action  now  asserted  is  not  impaired  by  the  other  evidence 
in  the  case.  If  it  had  been  expressly  agreed  between  the  parties 
that  this  payment  shoufd  be  in  full  satisfaction  of  all  right  of  re- 
covery, by  I'eason  of  the  accident,  it  would  have  had  the  legal  effect 
to  bar  this  action.  It  would  have  been  an  accord  and  satisfaction. 
The  demand  being  unliquidated,  or  the  right  of  action  being  doubt- 
ful, the  amount  oi  tlie  consideration  accepted  in  satisfaction  would 
not  be  material.  ^'  An  accord  and  satisfaction  is  a  contract  exe- 
cuted. It  consists  of  an  agreement  of  the  parties  that  some  new 
consideration  shall  be  accepted  in  satisfaction  of  an  existing  demand 
or  cause  of  action,  and  the  carrying  of  the  agreement  into  effect 
by  a  delivery  and  acceptance  of  the  new  consideration.  It  is  ob- 
viously not  essential  in  such  a  contract,  more  than  in  other  con- 
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tracts,  that  tbe  agreement  be  expressed.  It  may  be  implied  from 
circumstances,  clearly  and  unequivocally  indicating  tbe  intention 
of  tbe  parties. 

Tbe  inference  to  be  drawn  from  tbe  facts  we  bave  i*ecited  is 
tbat  the  parties  intended  tbe  compensation  which  was  demanded 
and  paid  to  be  a  recompense  for  the  iiyury  suffered.  The  cause  of 
action  existing  in  favor  of  the  plaintiff  was  one  and  entire.  Upon 
tbe  facts  now  alleged  he  was  entitled  to  recover,  as  general  damages, 
compensation  for  the  consequences  which,  by  implication  of  law, 
wei-e  to  be  regarded  as  resulting  fronl  the  wrong  complained  of, 
and  as  special  damages  for  medical  attendance  and  loss  of  time. 
It  is  only  as  respects  tbe  pleadings  and  the  mode  of  proof  that  any 
important  distinction  exists  between  these  general  and  special 
damans,  and  it  is  important  that  the  compensation  demanded  and 
paid  m  this  case,  what  may  be  termed  special  damages.  The  es- 
sential fact  is  tbat  the  plaintiff  having  been  injured  by  tbe  wrong 
of  tbe  defendant,  and  knowing  his  legal  rignt  of  recovery,  de- 
manded from  the  wrong-doer  and  received  a  ceitain  sum  of  money 
on  account  of  the  injury  suffered.  The  only  claim  then  made  was 
fully  satisfied  by  payment.  But  one  construction  can  be  reason- 
ably put  upon  this  evidence,  and  tbat  is  tbat  the  parties  intended 
the  sum  demanded  on  account  of  the  accident,  and  paid  in  response 
to  such  demand,  as  a  recompense  for  the  injury  suffered.  Such 
being  the  intention  of  tbe  parties,  the  transaction  had  the  effect  of 
an  accord  and  satisfaction.  These  facts  being  undisputed,  unex- 
plained and  unqualified,  being  such  as  are  susceptibe  of  no  other 
reasonable  construction  than  that  above  indicated,  their  effect  was 
properly  determined  bv  the  court  without  submission  to  tbe  jury. 
See  Washburn  v.  Winslow,  16  Minn.  88.  If  the  payment  by  the 
railroad  company  bad  been  voluntarily  made,  and  not  pursuant  to 
an  asserted  claim  of  the  defendant,  or  if  any  other  circumstance 
had  ^ven  to  it  the  chai'acter  of  a  gratuity  or  of  a  recompense  in 
part  only,  the  result  would  have  been  different. 

Tbe  order  denying  plaintiff's  motion  for  a  new  trial  is  affirmed. 

Aocord  and  Satlsfactiona*— As  to  what  amount»  to  an  accord  and  satisfac- 
tion for  a  personal  tort  see  the  following  authorities :  Rideal  v.  Great  West- 
em  R.  Co.,  1  P.  &  F.  706;  Roberts  v.  Eastern  Counties  R.  R,  Co..  1  F.  &  F. 
460 ;  Peace  v.  Stamet,  4  J.  J.  Marsh  (EyOy  ^^  i  Coon  v.  Knap,  8  N.  T.  402 ; 
Stockton  V.  Frey,  4  Gill.  (Md.)  406. 
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V. 

MicHiaAN  Centbal  R,  Co. 

(AdwiTiee  Case,  Suprems  Court  of  the  United  States.     April  7,  1884.) 

Where  a  municipal  oTdinance,  in  granting  a  railroad  the  right  of  way 
through  the  city,  requires  it  to  maintain  suitable  fences,  and  provides  that 
upon  the  acceptance  by  the  company  of  the  benefit  of  the  oroinance  cove- 
nants shall  be  executed  by  both  parties,  embodying  its  terms,  the  enactment 
is  not  merely  a  contract  between  the  public  corporation  and  the  railroad,  but 
a  positive  mandate  for  the  benefit  of  the  individual  citizens,  any  one  of  whom 
is  entitled  to  recover  dasiages  suffered  by  him  through  the  neglect  of  the 
company  to  discharge  the  duties  thus  imposed. 

Where  an  ordinance  required  such  sufficient  walls  and  fences  to  be  main- 
tained as  would  secure  persons  and  property  from  dancer,  '*  said  structure 
to  be  of  such  height  as  the  city  council  may  direct,"  ?iela,  that  the  obligation 
to  build  sufficient  fences  was  absolute*  even  though  no  directions  were  given 
by  the  city  council. 

A  clause  in  the  charter  of  a  city  conferring  power  upon  the  council  to  pro- 
vide protection  against  injury  to  persons  and  property  m  the  use  of  railroads, 
is  sufficient  warrant  for  an  ordinance  requiring  a  railroad  company  to  main- 
tain a  guard  between  the  line  of  its  road  and  a  public  park. 

Where  a  child  playing  in  a  public  park  strayed  upon  the  railway  and  was 
injured,  held^  that  it  was  a  question  of  fact  for  the  jury  whether  the  absence 
of  a  fence  was  the  cause  of  the  mishap.  It  is  not  necessary,  in  order  to 
charge  the  company  with  the  responsibility,  that  its  negligence  should  be  the 
efficient  cause  of  the  injury;  if  the  injury  would  not  have  occurred  but  for 
such  negligence,  that  is  enough. 

In  error  to  the  Circait  Court  of  the  United  States  for  the  North- 
ern District  of  Illinois. 

A.  D.  Rich  for  plaintiff  in  error. 
Ashley  Pond  for  defendant  in  error. 

Matthews,  J. — ^This  action  was  brought  by  the  plaintiff  in 
error  to  recover  damages  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  in  error.  After  the 
evidence  in  the  cause  had  been  closed,  the  court  directed  the  jury 
to  return  a  verdict  for  the  defendant.  A  bill  of  exceptions  to  that 
ruling  embodies  all  the  circumstances  material  to  the  case,  and 
presents  the  question,  upon  this  writ  of  error,  whether  there  was 
sufficient  evidence  to  entitle  the  plaintiff  below  to  have  the  issues 
submitted  to  the  determination  of  the  jury. 

The  defendant,  in  running  its  trains  into  Chicago,  used  the  tracks 
of  the  Illinois  Central  K.  K.  Co.,  under  an  arrangement  between 
them ;  and  no  question  is  made  but  that  the  defendant  is  to  be 
treated,  for  the  purposes  of  this  case,  as  the  owner  as  well  as 
occupier  of  the  tracks.     The  ti-acks  in  question  are  situated  for  a 
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considerable  distance  in  Chicago,  including  the  place  where  the 
injury  complained  of  was  received,  on  the  lake  shore.  They  were 
built  in  fact,  at  first,  in  the  water  on  piles ;  a  breakwater  con- 
structed in  the  lake  protecting  them  from  winds  and  waves,  and  on 
the  west  or  land  side  the  space  being  filled  in  with  earth,  a  width 
of  about  280  feet,  to  Michigan  avenue,  running  parallel  with  the 
railroad.  This  space  between  Michigan  avenue  and  the  railroad 
tracks  is  public  ground,  called  Lake  park,  on  the  south  end  of 
which  is  Park  row,  a  street  perpendicular  to  Michigan  avenue,  and 
leading  to  and  across  the  railroad  tracks  to  the  watei*'s  edge.  Nu- 
merous streets^  from  Twelfth  street  north  to  Kandolph  street,  in- 
tersect Michigan  avenue  at  right  angles,  about  400  feet  apart,  and 
open  upon  the  park,  but  do  not  cross  it.  Nothing  divides  Michi- 
gan avenue  from  the  park,  and  the  two  together  form  one  open  space 
to  the  railroad.  The  right  of  way  for  these  tracks  was  granted  to 
the  company  by  the  city  of  Chicago  over  public  grounds  by  an 
ordinance  of  the  common  council,  dated  June  14,  1852,  the  sixth 
section  of  which  is  as  follows : 

^'  Sec.  6.  The  said  company  shall  erect  and  maintain  on  the 
western  or  inner  line  of  the  ground  pointed  out  for  its  main  track 
on  the  lake  shore,  as  the  same  is  hereinbefore  defined,  such  suitable 
walls,  fences,  or  other  sufiScient  works  as  will  prevent  animals  from 
straying  upon  or  obstructing  its  tracks,  and  secure  persons  and 
property  from  danger ;  said  structure  to  be  of  suitable  materials 
and  sightly  appearance,  and  of  such  height  as  the  common  council 
may  direct,  and  no  change  therein  shall  oe  made  except  by  mutual 
consent:  provided,  however,  that  the  companv  shall  constinict 
such  suitable  gates,  at  proper  places  at  the  ends  of  the  streets  which 
are  now  or  may  hereafter  be  laid  out,  as  may  be  required  by  the 
common  council,  to  afford  safe  access  to  the  lake ;  and  provided, 
also,  that  in  case  of  the  construction  of  an  outside  harbor,  streets 
may  be  laid  out  to  approach  the  same,  in  the  manner  provided  by 
law,  in  which  case  the  common  council  may  regulate  the  speed  of 
locomotives  and  trains  across  them." 

It  was  also  provided  in  the  ordinance  that  it  should  be  accepted 
by  the  railroaa  company  within  90  days  from  its  passage,  and  that 
thereupon  a  contract  under  seal  should  be  formally  executed  on 
both  parts,  embodying  the  provisions  of  the  ordinance,  and  stipulat- 
ing ttiat  the  permission,  rights,  and  privileges  thereby  conierred 
upon  the  company  should  depend  upon  their  performance  of  its 
requirements.  This  contract  was  auly  executed  and  delivered 
March  28,  1853. 

The  work  of  filling  in  the  open  space  between  the  railroad  tracks 
and  the  natural  shore  line  was  done  gradually, — more  rapidly  after 
the  great  fire  of  October  9,  1871,  when  the  space  was  used  for  the 
deposit  of  the  debris  and  ruins  of  buildings, — and  the  work  was 
completed  substantially  in  the  winter  of  lb77-78.    In  the  mean 
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time  several  railroad  tracks  had  been  constructed  by  the  railroad 
company  on  its  right  of  way,  used  by  itself  and  four  other  compa- 
nies for  five  years  prior  to  the  time  of  the  injury  complained  of, 
and  trains  and  locomotives  were  passing  very  frequently,  almost 
constantly.  The  railroad  company  had  also  partially  filled  with 
stones  and  earth  the  space  east  oi  its  tracks,  to  the  breakwater ; 
sufficiently  so  in  some  places  to  enable  people  to  get  out  to  it. 
This  they  were  accustomed  to  do  for  the  purpose  of  fishing  and 
other  amusements,  crossing  the  tracks  for  that  purpose.  At  one 
point  there  was  a  roadway  across  the  park  and  the  tracks,  used  by 
wagons  for  hauling  materials  for  filling  up  the  space,  and  a  flagman 
was  stationed  there.  At  this  point  great  numbers  of  people 
crossed  to  the  breakwater ;  from  two  strcets  the  public  were  also 
accustomed  to  cross  over  the  tracks  from  the  part  to  ferry-boats. 
From  Park  row,  at  the  south  end  of  the  parK,  running  north  a 
short  distance,  the  railroad  company,  in  1872,  had  erected  on  the 
west  line  of  its  right  of  way  a  nve-board  fence,  the  nonh  end  of 
which,  at  the  time  of  the  injury  to  the  plaintiff,  was  broken  down. 
The  rest  of  it  was  in  good  order.  The  park  was  public  ground, 
free  to  all,  and  frequented  by  children  and  others  as  a  place  of  re- 
sort for  recreation,  especially  on  Sundays.  Not  far  from  the  south 
end,  and  about  opposite  the  end  of  the  fence,  was  a  band-house  for 
free  open-air  concerts. 

The  plaintiff  was  a  boy  between  eight  and  nine  years  of  age, 
bright  and  welWrown,  but  deaf  and  dumb.  His  parents  were 
laboring  people,  living,  at  the  time  of  the  accident,  about  four 
blocks  west  of  Lake  park.  Across 'the  street  from  where  they 
lived  was  a  vacant  lot  where  children  in  the  neighborhood  fre- 
quently played.  On  Sunday  afternoon,  March  17,  1878,  St.  Pat- 
rick's day,  the  plaintiff,  in  charge  of  a  brother  about  two  years 
older,  went  to  this  vacant  lot,  witn  the  permission  of  his  father,  to 
play.  While  playing  there  a  procession  celebrating  the  day  passed 
oy,  and  the  plaintiff,  with  other  boys,  but  without  the  obsei'vation 
of  his  brother,  followed  the  procession  to  Michigan  avenue  at 
Twelfth  street,  just  south  of  Lake  park.  He  and  his  companions 
then  returned  north  to  the  park,  in  which  they  stopped  to  play.  A 
witness,  going  north  along  and  on  the  west  side  of  the  ti'acKS,  when 
at  a  point  a  considerable  distance  north  of  the  end  of  the  broken 
fence,  saw  a  freight  train  of  the  defendant  coming  north  ;  turning 
round  towards  it  he  saw  the  plaintiff  on  the  tracks  south  of  him, 
but  north  of  the  end  of  the  fence ;  he  also  saw  a  colored  boy  on 
the  ladder  on  the  side  of  one  of  the  cars  of  the  train,  motioning  as 
if  he  wanted  the  plaintiff  to  come  along.  The  plaintiff  stai*tea  to 
run  north  beside  the  train,  and  as  he  did  so  tui-ned  and  fell,  one  or 
more  wheels  of  the  car  passing  over  his  arm.  There  were  four 
tracks  at  this  point,  and  tne  tram  was  on  the  third  track  from  the 
park.     The  plaintiff  had  his  hands  reached  out  towards  the  car,  as 
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he  ran,  as  if  he  was  reaching  after  it,  and  seemed  to  the  witness 
to  be  drawn  aronnd  by  the  dranght  of  the  train,  and  fall  on  his 
back.  Amputation  of  the  left  arm  at  the  shoulder  was  rendered 
necessary,  and  constituted  the  injury  for  which  damages  were 
claimed  in  this  suit. 

The  question  of  contributory  negligence  does  not  appear  to  us  to 
arise  upon  this  record.  It  is  not  contended  by  tlie  counsel  for  tlie 
defendant  in  error,  that,  if  there  was  evidence  tending  to  prove 
negligence  on  its  part,  the  case  could  properly  have  been  with- 
drawn from  the  jury  on  the  ground  that  it  appeared  as  matter  of 
law  that  the  plaintin  was  not  entitled  to  recover  by  reason  of  liis 
own  contributory  negligence.  The  single  question,  therefore,  for 
present  decision  is  whether  there  was  evidence  of  negligence  on 
the  part  of  the  defendant  which  should  have  been  submitted  to 
the  jury.  The  particular  negligence  charged  in  tlie  declai*ation  and 
relied  on  in  the  argument,  is  the  omission  of  the  railroad  company 
to  build  a  fence  on  the  west  line  of  its  right  of  way,  dividing  it  . 
from  Lake  park ;  a  duty,  it  is  alleged,  imposed  upon  it  by  the  ordi- 
nance of  June  14^  1852,  a  breach  of  whicn,  resulting  in  his  injury, 
confers  on  the  plaintiff  a  right  of  action  for  damages.  It  is  not 
claimed  on  the  part  of  the  plaintiff  in  error  that  the  railroad  com- 
pany was  under  an  obligation,  at  common  law,  to  fence  its  tracks 
generallv,  but  that,  at  common  law,  the  question  is  always  whether,  , 
under  the  circumstances  of  the  particular  case,  the  railroad  has 
been  constructed  or  operated  with  such  reasonable  precautions  for 
the  safety  of  others,  not  in  fault,  as  is  required  by  the  maxim,  sic 
utere  tuo,  ut  non  alienum  leedas ;  that,  consequently,  in  circum- 
stances where  the  public  safety  requires  such  a  precaution  as  a 
fence  to  prevent  danger  from  ordinary  operations  of  the  railroad, 
to  strangers  not  themselves  in  fault,  the  omission  of  it  is  negli- 
gence ;  and  that  it  is  a  question  of  fact  for  a  jury  whether  the  cir- 
cumstances exist  which  create  such  a  duty. 

This  princi[)le  has  been  recognized  and  applied  in  cases  of  col- 
lisions at  crossings  of  railroads  and  public  highways,  when  injuries 
have  occurred  to  persons  necessarily  passing  upon  and  across  rail- 
road tracks  in  the  use  of  an  ordinary  highway.  "  These  cases," 
said  the  supreme  court  of  Massachusetts,  in  Eaton  v.  Fitchburg  R. 
Co.,  129  Mass.  364,  "  all  rest  on  the  comrflon-law  rule  that  when 
there  are  different  public  easements  to  be  enjoyed  by  two  parties, 
at  the  same  time  and  in  the  same  place,  each  must  use  his  privilege 
with  due  care,  so  as  not  to  injure  the  other.  The  nile  applies  to 
grade  crossings,  because  the  traveller  and  the  railroad  each  has 
common  rights  in  the  highway  at  those  points.  The  fact  that  the 
legislature  nas  seen  fit,  for  the  additional  safety  of  travellers,  im- 
peratively to  require  the  corporation  to  give  certain  warnings  at 
such  crossings,  does  not  relieve  it  from  the  duty  of  doing  what- 
ever else  may  be  reasonably  necessary."     It  was  accordingly  held 
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in  that  case  that  the  jury  might  properly  consider  whether,  under 
all  the  circumstances,  the  defendant  was  guilty  of  negligence  in 
not  having  a  g:ite  or  a  flag-man  at  the  crossing,  although  not  ex- 
pressly required  to  do  so  by  any  statute  or  public  authority  in- 
vested with  discretionary  powers  to  establish  such  regulations. 
And  the  same  principle  has  been  applied  in  other  cases  than  those 
of  the  actual  coincidence  at  crossings  in  public  highways.  In 
Barnes  v.  Ward,  9  C.  B.  392,  it  was  decided,  after  much  consider- 
ation, that  the  proprietor  and  occupier  of  land  making  an  excava- 
tion on  his  own  land,  but  adjoining  a  public  highway,  rendering 
the  way  unsafe  to  those  who  used  it  witii  ordinary  care,  was  guilty 
of  a  public  nuisance,  even  though  the  danger  consisted  in  the  risk 
of  accidentally  deviating  from  the  road,  and  liable  to  an  action  for 
damages  to  one  injured  by  reason  thereof ;  for  the  danger  thus 
created  may  reasonably  deter  pi*udent  persons  from  using  the  way, 
and  thus  the  full  enioyment  of  it  by  the  public  is,  in  effect,  as 
much  impeded  as  in  the  case  of  an  ordinary  nuisance  to  a  highway. 
This  doctrine  has  always  since  been  recognized  in  England.  Hard- 
castle  V.  South  Yorkshire  Ry.  Co.,  4  Hurl,  ife  N.  67 ;  Hounsell  v. 
Smyth,  7  C.  B.  (K  S.)  731 ;  Binks  v.  South  Yorkshire  Ey.  Co.,  3 
Best  &  S.  244.  It  has  also  been  generally  adopted  in  this  country. 
Norwich  v.  Breed,  30  Conn.  535  ;  Beck  v.  Carter,  68  K  Y.  283 ; 
Homan  v.  Stanley,  66  Pa.  St.  464 ;  B.  ife  O.  R.  Co.  v.  Boteler,  38 
Md.  568 ;  Stratton  v.  Staples,  59  Me.  94 ;  Young  v.  Harvey,  16 
Ind.  314 ;  Co^well  v.  Innab.  of  Lexington,  4  Cusli.  307 ;  although 
Howland  v.  Vincent,  10  Mete.  371,  is  an  exception. 

The  enforcement  of  this  rule  in  re^rd  to  excavations  made  by 
proprietors  of  lots  adjacent  to  street  and  public  grounds  in  cities  and 
towns,  in  the  prosecution  of  building  enterprises,  and  in  the  con- 
struction of  permanent  areas  for  celTar-ways,  is  universally  recog- 
nized as  an  obvious  and  salutory  exercise  of  the  common  police 
Eowers  of  municipal  government;  and  the  omission  to  provide 
arriers  and  signals,  prescribed  by  ordinance  in  sucli  cases  for  the 
safety  of  individuals  in  the  use  of  thoroughfares,  is  a  failure  of 
duty,  charged  with  all  the  consequences  of  negligence,  including 
that  of  liability  for  personal  injuries,  of  which  it  is  the  responsible 
cause.  The  true  test  is,  as  said  by  Hoar,  J.,  in  Alger  v.  City  of 
Lowell,  3  Allen,  402,  ^•liot  whether  the  dangerous  place  is  outside 
of  the  way,  or  whether  some  small  slip  of  ground  not  included  in 
the  way  must  be  traversed  in  reaching  the  danger,  but  whether 
there  is  such  a  risk  of  a  traveller,  using  ordinary  care,  in  passing 
along  the  street,  being  thrown  or  falling  into  the  dangerous  place, 
that  a  railing  is  requisite  to  make  the  way  itself  safe  and  coveni- 
ent." 

As  the  ground  of  liability  in  these  cases  is  that  of  a  public  nui- 
sance, causing  special  injury,  the  rule,  of  course,  does  not  apply 
where  the  structure  complained  of  on  the  defendant's  property, 
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and  the  mode  of  its  nse,  are  authorized  by  law ;  and,  consec^nently, 
what  has  been  said  is  not  supposed  to  bear  directly  and  strictly  on 
the  question  in  the  present  case,  but  rather  as  inducement,  showing 
tlie  ground  of  legislative  authority  implied  in  the  ordinance,  the 
breach  of  which  is  imputed  to  the  defendant  as  negligence  towards 
tlie  plaintiflE,  and  as  serving  to  interpret  the  meaning  and  applica- 
tion of  its  provisions.  The  ordinance  cannot,  we  think,  be  treated 
as  a  mere  contract  between  the  city,  as  proprietor  of  the  land  over 
which  the  right  of  way  is  granted,  and  the  railroad  company,  to 
which  no  else  is  privy,  and  under  which  no  third  person  can  derive 
immediately  any  private  right,  prescribing  conditions  of  the  grant, 
to  be  enforced  only  by  the  city  itself.  Aithoiigh  it  takes  the  form 
of  a  contract,  provides  for  its  acceptance,  and  contemplates  a  writ- 
ten agreement  in  execution  of  it,  it  is  also  and  primarily  a  munici- 
pal regulation,  and  as  such,  being  duly  anthorized  by'  the  legisla- 
tive power  of  the  State,  has  the  force  of  law  within  the  limits  of 
the  city.  Mason  v,  Shawneetown,  77  111.  533.  Neither  can  the 
ordinance  be  limited  by  construction  to  the  mere  purpose  of  pre- 
venting animals  from  straying  upon  or  obstructing  the  railroad 
tracks ;  because,  in  addition  to  that,  it  expressly  declares  that  the 
walls,  fences,  or  other  works  required  shall  be  suitable  and  suffi- 
cient to  secure  persons  and  property  from  danger.  This  cannot 
refer  to  pereons  and  property  in  course  of  transportation  and 
already  in  care  of  the  railroad  company  as  common  carrier,  for  the 
duty  to  carry  and  deliver  them  safely  was  already  and  otherwise 
provided  for  bv  law ;  nor  can  it  be  supposed,  from  the  nature  of 
the  case,  that  the  stipulation  was  intenaed  as  security  for  any  cor- 
porate interest  of  the  city.  The  proviso  in  the  sixth  section,  that 
the  company  shall  construct  such  suitable  gates  at  crossings,  as 
thereafter  might  be  required  by  the  common  council,  to  afford  safe 
access  to  the  lake,  clearly  designates  the  inhabitants  of  the  city  as  at 
least  within  the  scope  of  this  foresight  and  care,  the  safety  of 
whose  persons  and  property  was  in  contemplation. 

The  prevention  of  animals  from  straying  upon  the  tracks,  and 
the  security  of  persons  and  property  from  danger,  are  two  distinct 
objects,  for  both  which  the  requirement  is  made  of  suitable  walls, 
fences,  or  other  protections ;  and  the  ordinance,  in  these  two  par- 
ticulars, is  to  be  referred  to  distinct  legislative  grants  of  power 
to  the  municipal  body.  The  general  act  to  provide  for  the  incor- 
poration of  cities  and  villages,  which  constitutes  the  charter  of  the 
city  of  Chicago,  confers  upon  this  city  conncil  power:  "Twentv- 
sixth.  To  require  railroad  companies  to  fence  their  respective  rail- 
roads, or  any  portion  of  the  same,  and  to  construct  cattle-guards, 
crossings  of  streets,  and  public  roads,  and  keep  the  same  in  repair 
within  the  limits  of  the  corporation.  In  case  any  railroad  company 
shall  fail  to  comply  with  any  such  ordinance,  it  shall  be  liable  for 
all  damages  the  owner  of  any  cattle  or  horses  or  other  domestic 
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auimal  may  sustain,  by  reason  of  injuries  thereto  while  on  the 
track  of  such  raih'oad,  in  like  manner  and  extent  as  under  the  gen- 
eral laws  of  this  State  relative  to  the  fencing  of  railroads."  Coth- 
ran's  Rev.  St.  111.  1884,  p.  227.  By  the  general  law  of  the  State, 
requiring  railroads  to  he  fenced,  except  within  the  limits  of  muni- 
cipal corporations,  the  company  omitting  performance  of  the  duty 
is  liable  to  the  owner  for  all  damages  to  animals,  irrespective  of 
the  question  of  negligence.  Id.  p.  1151.  Whether  this  provision 
is  limited  to  the  protection  of  animals,  and  covers  only  the  case  of 
damage  done  to  them,  or  whether  a  failure  to  comply  with  the  or- 
dinance authorized  thereby  might  be  considered  as  evidence  of 
negligence,  in  case  of  injury  to  person  or  property,  in  any  other 
case,  it  is  not  necessary  for  us  now  to  decide ;  for  in  the  same  sec- 
tion of  the  statute  there  is  this  additional  power  conferred  upon 
the  city  council :  "Twenty-seventh.  To  require  raih*oad  companies 
to  keep  flag-men  at  railroad  crossings  of  streets,  and  provide  pro- 
tection against  injury  to  persons  and  property  in  the  use  of  such 
railroads,  etc.  The  latter  clause  of  this  provision  is  general  and 
unrestricted.  It  confers  plenary  power  over  railroads  within  the 
corporate  limits,  in  order  that  by  such  requirement  as  in  its  dis- 
cretion it  may  prescribe,  and  as  are  within  the  just  limits  of  police 
regulations,  tne  municipal  authority  may  provide  protection  against 
in]ui-y  to  persons  and  property  likely  to  arise  from  the  use  of  rail- 
roads. And,  as  we  have  shown  by  reference  to  analogous  cases, 
the  erection  of  a  barrier  between  the  railroad  tracks  and  the  pub- 
lic highways  and  grounds,  particularly  such  a  resort  as  the  Lake 
park  IS  shown  to  be,  in  the  present  case,  is  a  reasonable  provision, 
clearly  within  the  limits  of  such  authority.  To  leave  the  space  be- 
tween the  park  and  the  breakwater,  travei*8ed  by  the  numerous 
tracks  of  a  railroad  company,  open  and  free,  under  the  circum- 
stances in  proof,  was  a  constant  invitation  to  crowds  of  men,  women, 
and  children  frequenting  the  parks  to  push  across  the  tracks  at  all 
points  to  the  breakwater,  for  recreation  and  amusement,  at  the  risk 
of  being  run  down  by  constantly  passing  trains.  A  fence  upon  the 
line  between  them  might  have  served,  at  least,  as  notice  and  signal 
of  danger,  if  not  as  an  obstacle  and  prevention.  For  yonuff  children, 
for  wliose  health  and  recreation  the  park  is  presumably  in  part  in- 
tended, and  as  irresponsible,  in  many  cases,  as  the  dumb  cattle,  for 
whom  a  fence  is  admitted  to  be  some  protection,  such  an  impedi- 
ment to  straying  might  prove  of  value  and  importimce.  The 
object  to  be  attained — the  security  of  the  persons  of  the  people  of 
the  city — was,  we  think,  clearly  within  the  design  of  the  statute 
and  the  ordinance;  and  the  means  required  by  the  latter  to  be 
adopted  by  the  railroad  company  were  appropriate  and  legitimate. 
Mayor,  etc.,  of  New  York  v,  Williams,  15  N.  Y.  502. 

It  is  said,  however,  that  it  does  not  follow  that  whenever  a  stat- 
utory duty  is  created,  any  person,  who  can  show  that  he  has  sus- 
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tained  injuries  from  the  non-performance  of  that  duty,  can  main- 
tain an  action  for  damages  against  the  peraon  on  whom  the  duty  is 
imposed  ;  and  we  are  referred  to  tlie  case  of  Atkinson  v.  Newcastle 
Water-works  Co.,  2  Exch.  Div.  441,  as  authority  for  that  proposi- 
tion, qualifying  as  it  does  the  broad  doctrine  stated  by  Lord  Camp- 
bell in  Couch  V.  Steel,  31  EI.  &  Bl.  402.  But  accepting  the  more 
limited  doctrine  admitted  in  the  language  of  Lord  Cairns  in  the 
case  cited,  that  whether  such  an  action  can  be  maintained  must  de- 
pend on  the  "  purview  of  the  legislature  in  the  particular  statute, 
and  the  language  which  they  have  there  employed,"  we  think  the 
right  to  sue,  under  the  circumstances  of  the  pi-esent  case,  clearly 
within  its  limits.  In  the  analogous  case  of  fences,  required  by  the 
statute  as  a  protection  for  animals,  an  action  is  ^ven  to  the  owners 
for  the  loss  caused  by  the  breach  of  the  duty.  And  although  in  the 
case  of  injury  to  persons,  by  reason  of  the  same  default,  the  failure 
to  fence  is  not,  as  in  the  case  of  animals,  conclusive  of  tlie  liability, 
irrespective  of  negligence,  yet  an  action  will  lie  for  the  personal 
injury,  and  this  breach  of  duty  will  be  evidence  of  negligence. 
The  duty  is  due,  not  to  the  city  as  a  municipal  body,  but  to  the 
public,  considered  as  composed  of  individual  persons ;  and  each 
person  specially  injured  by  the  breach  of  the  obligation  is  entitled 
to  his  individual  compensation,  and  to  an  action  for  its  recovery. 
"  The  nature  of  the  duty,"  said  Judge  Cooley  in  Taylor  v.  Lake 
Shore  &  M.  S.  Ry.  Co.,  45  Mich.  74 ;  s.  c,  7  N.  W.  Eep.  728,  "  and 
the  benefits  to  be  accomplished  through  its  performance,  mu^t  gen- 
erally determine  whether  it  is  a  duty  to  the  public  in  part  or  exclu- 
sively, or  wliether  individuals  may  claim  that  it  is  a  duty  imposed 
wholly  or  in  part  for  their  especial  benefit."  See,  dso,  Railroad 
Co.  V.  Terhune,  60  111.  151 ;  Schmidt  v.  Milwaukee  &  St.  P.  Rv. 
Co.,  23  Wis.  186 ;  Siemers  v.  Eisen,  54  Cal.  418  ;  Galena  &  C.  t. 
R.  Co.  V.  Loomis,  18  111.  548 ;  O.  &  M.  R.  Co.  v.  McClelland,  25 
111.  140;  St.  L.,  V.  ife  T.  H.  R.  Co.  v.  Dunn,  78  111.  197;  Massoth 
V.  Railroad,  64  N.  T.  624 ;  B.  &  O.  R.  R.  v.  State,  29  Md.  252  ; 
Pollock  V.  Eastern  R.  R.,  124  Mass.  158 ;  Cooley,  Torts,  657. 

It  is  said,  however,  that,  in  the  present  case,  the  failure  or 
omission  to  construct  a  fence  or  wall  cannot  be  alleged  as  negli- 

fence  against  the  company,  because,  as  the  structure  was  to  be,  as 
escribed  in  the  ordinance,  of  suitable  materials  and  sightly  appear- 
ance, and  of  such  height  as  the  common  council  might  direct,  no 
duty  could  arise  until  after  the  council  had  directed  the  cliar- 
acter  of  the  work  to  be  constructed,  of  which  no  proof  was  of- 
fered. But  the  obligation  of  the  company  was  not  conditioned  on 
any  previous  directions  to  be  given  by  the  city  council.  It  was 
absolute,  to  build  a  suitable  wall,  fence,  or  other  snfiScient  work  as 
would  prevent  animals  from  straying  upon  the  tracks,  and  secure 
persons  and  property  from  danger.  The  right  of  the  council  was 
to  give  specific  directions  if  it  saw  proper,  and  to  supervise  the 
15  A.  &  E.  R  Cas.— 26 
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work  wnen  done,  if  neoefiBary ;  but  it  was  matter  of  discretion,  and 
they  were  not  required  to  act  in  the,  first  instance,  nor  at  all,  if  they 
were  satisfied  witn  the  work  as  executed  by  the  railroad  company. 
Tallman  v.  Syracuse,  B.  ife  N.  Y.  R.  Co.,  4  Eeyes,  128 ;  Brooklyn 
V.  Brooklyn  City  K  Co.,  47  N.  Y.  475. 

It  is  further  argued  that  the  direction  of  the  court  below  was 
right,  because  the  want  of  a  fence  could  not  reasonably  be*  alleged 
as  the  cause  of  the  injury.  In  the  sense  of  an  efficient  cause, 
causa  causahs,  this  is  no  doubt  strictly  true ;  but  that  is  not  the 
sense  in  which  the  law  uses  the  term  in  this  connection.  The 
question  is,  was  it  causa  sine  qua  non, — a  cause  which,  if  it  had 
not  existed,  the  injury  would  not  have  taken  place, — ^an  occasional 
cause ;  and  that  is  a  question  of  fact,  unless  the  causal  connection  is 
evidently  not  proximate.  Milwaukee  &  St.  P.  B.  Co.  t;.  Eel- 
loffg,  94  U.  S.  469.  The  rule  rule  laid  down  by  Willes  J.,  in  Dan- 
iel v.  Metropolitan  Ey.  Co.,  L.  B.  3  C.  P.  216,  222,  and  approved 
by  the  exchequer  chamber  (L.  R.  3  C.  P.  591^,  and  by  the  houee 
of  lords  (L.  R.  5  H.  L.  45),  was  this :  "  It  is  necessary  for  the 
plaintiff  to  establish  by  evidence  circumstances  from  which  it  may 
fairly  be  inferred  that  there  is  reasonable  probability  that  the  acci- 
dent resulted  from  the  want  of  some  precaution  which  the  defend- 
ants might  and  ought  to  have  resorted  to;"  and  in  the  case  of  Wil- 
liams V.  Great  Western  Ry.  Co.,  L.  R.  9  Exch.  157,  where  that 
rule  was  applied  to  a  case  similar  to  the  present,  it  was  said  (page 
162):  ^^Tliere  are  many  supposable  circumstances  under  which 
the  accident  may  have  happened,  and  which  would  connect  the  ac- 
cident with  the  neglect.  If  the  child  was  merely  wandering 
about,  and  he  had  met  with  a  stile,  he  would  probably  have  been 
turned  back ;  and  one,  at  least,  of  the  objects  for  which  a  gate  or 
stile  is  required,  is  to  warn  people  of  what  is  before  them,  and  to 
make  them  pause  before  reacning  a  dangerous  place  like  a  railroad." 
See  Maher  v.  Winona  &  St.  P.  E.  Co.,  13  Am.  &  Eng.  R.  R. 
Cas.  572. 

The  evidence  of  the  circumstances,  showing  negligence  on  the 
part  of  the  defendant,  which  may  have  been  the  legal  cause  of  the 
injury  to  the  plaintiff,  accoi*ding  to  the  rule  established  in  Railroad 
Co.  V.  Stout,  17  Wall.  657,  and  Randall  v.  B.  &  O.R.  Co.,  109  U. 
S.  478,  should  have  been  submitted  to  the  jury ;  and  for  the  error 
of  the  circuit  court  in  directing  a  verdict  for  the  defendant,  the 
judgment  is  reversed  and  a  new  trial  awarded. 

FOWEItS  OF  MmUCIPALITT  AS  TO  RAILKOAIM  W  8TREBT8. 

Speed. — A  municipality  has  power  to  regulate  the  speed  'with  which  a 
railroad  shall  be  allowed  to  run  cars  through  its  streets.  Railroad  Co.  «. 
Buffalo,  6  Hill,  209;  Donnaher  v.  State,  8  Sm.  &  M.  (Miss.)  649;  C,  B.  &  Q. 
R.  R.Co.  t>.  Haggerty,  67111. 118;  Chicago,  R.  I.  &  P.  R.  Co.  c.  Reidy,  66  111. 
43;  MealisD.  Haywards,  48  Ind.  19;  Richmond,  etc..  R.  R.  Co.  e.  Rich- 
mond, 96  U.  S.  521;  Meyers  v,  Chicago,  R.  L  &.  P.  R.  Co.,  7  Am.  &  Eng. 
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R.  R  Gas.  406;  North  C.  C.  R.  Co.  v.  Lake  Tiew,  11  Am.  &  Eng.  R  R  Gas. 
42. 

Obttruetioni — It  may  also  prohibit  the  blocking  up  of  streets  by  leaving 
cars  standing  thereon.  Gahagan«.  Railroad  Co.,  1  Allen  (Mass.),  187;  Rail- 
road Co.  «.  Galena,  40  111.  844;  Railroad  Co.  «.  Decatur,  33  111.  381;  Rail- 
road Co.  V.  Chenca,  48  111.  209. 

Flagmeni — It  may  require  the  posting  of  a  flagman  at  reasonable  places 
and  times.  T.  W.  &  W.  R.  R.  Co,  v,  Jacksonyille,  67  III.  87;  Penna.  Co.  v. 
Hensil,  6  Am.  &  Eng.  R.  R  Cas.  70. 

Lightfi — When  it  is  authorized  by  statute,  it  may  require  a  railroad 
company  to  light  its  road.  Cincinnati,  etc.,  R  R  Co.  v.  Sullivan,  83  Ohio 
St.  152. 

Violation  of  iVIunicipal  Ordinancei — ^The  weight  of  authority  is  to  the 
effect  that  the  mere  violation  of  a  municipal  ordinance  is  not  proof  of 
negligence  per  se  but  merely  evidence  of  it.  Lane  v.  Atlantic  Works,  111 
Mass.  186;  Liddy  o.  St.  Louis  R.  R  Co.,  40  Mo.  606;  Baltimure  City  Pass. 
Ry.  Co.  V.  McDonnell,  42  Md.  584;  Madison  &  I.  RCo.  «.  Mathias,  60  Ind. 
65;  Phila.  &  Reading  R  R  Co.  v.  Boyer,  2  Am.  &  Eng.  R.  R  Cas.  172; 
Yan  Horn  v,  Burlington,  etc.,  R  Co.,  7  Am.  &  Eng.  R.  R  Cas.  591,  Faber 
«.  St.  Paul,  etc.,  R  Co. ,  8  Am.  &  Eng.  R  R.  Cas.  277. 

The  cases  in  New  York  still  profess  to  abide  by  this  rule,  but  seem  to  be 
gradually  getting  away  from  it.  Jetter  v.  New  York  &  Harlem  R.  R.  Co., 
2Eeyes,  154;  Brown  «.  Buffalo  &  State  Line  R  Co.,  22  N.  Y.  191;  Besiegel  o. 
N.  Y.  Central  R.  Co.,  14  Abb,  Pr.  29;  McGrath  «.  New  York  Central  R  Co., 
68  N.  Y.  522 ;  Massoth  v.  Del.  &  H.  Canal  Co.,  64  N.  Y.  524. 

In  Indiana,  Illinois  and  Iowa  it  seems  that  a  violation  of  a  municipal  ordi- 
nance is  negligence  per  se.  Pennsylvania  Co.  v,  Hensil,  70  Ind.  569;  St. 
Louis,  V.  &  T.  H.  R  R  Go.  c.  Dunn,  78  111.  197;  Correll «.  B.,  G.  R  &  N. 
R.  R  Co.,  88  Iowa,  120. 


Wn.TJAMB  AND  WiFB 
V. 

Texas  akd  Pacifio  B.  E.  Go. 

(Adoanee  Oase^  Texas.     October  28,  1888.) 

In  an  action  by  the  parents  of  a  deceased  child  to  recover  damages  for  his 
death  which  was  alleged  to  have  been  occasioned  by  a  moving  car  upon 
which  deceasad  was  attempting  to  leap,  the  declaration  averred  that  the  mov- 
ing car  in  question  was  detached  from  the  CDgine,  and  that  there  was  no 
person  on  it  at  the  time  when  the  injury  occurred,  but  it  was  not  distinctly 
stated,  nor  did  it  sufficiently  appear  from  the  pleadings,  that  this  act  of  neg- 
ligence (if  negligence  under  the  facts  set  forth)  was  the  direct  cause  of  the 
injury;  nor  that  if  any  one  had  been  on  the  car  the  accident  could  have  been 
prevented ;  nor  that  after  the  child  attempted  to  leap  upon  the  moving  car 
that  any  care  or  diligence  on  appellee's  part  could  have  saved  bis  life;  but  it 
did  clearly  appear  that  the  parents  of  the  child  knew  the  danger  to  which 
the  child  was  exposed.  Hetd,  a  demurrer  was  properly  sustained.  Meld  fur- 
ther, where  the  pleadings  show  that  the  parents  of  the  child  were  aware  of 
the  danser,  and  it  was  their  fault  that  such  a  child  of  tender  years  was  so  ex- 
posed  uiereto,  while  the  child's  negligence,  or  even  that  of  his  parents, 
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conld  not  be  charged  agaiiurt  him,  yet  in  a  rait  by  the  snrriTing  pazents  a 
different  mle  governa. 

Where  the  paienta  are  negligent,  and  contribate  to  the  injur  by  ex- 
posing a  child  of  tender  years  to  danger  of  which  they  were  aware,  hM  they 
cannot  recoyer. 

Appeal  from  Wood  Oonnty. 

Hart  &  Buchanan  and  Giles  &  Cane  for  appellanta. 

James  Turner  and  C.  B.  Stuart,  Jr.  for  appellee. 

This  suit  was  filed  in  the  District  Court  of  Wood  county  to  re- 
cover damages  against  the  appellee,  the  Texas  and  Pacific  K.  K.  Co. 
Appellants  allege  in  their  petition  that  on  December  17, 1880,  their 
son,  George  Demont  Wiluams,  who  was  only  eight  years  old,  was 
killed  by  the  moving  cars  of  appellee  in  the  town  of  Mineola,  in 
said  Wood  county,  while  playing  on  the  track,  or  platform,  of  said 
appellee's  road ;  that  appellee  had  constructed  a  depot  building  and 
platform  for  receiying  cotton,  not  connected  witn  its  passenger 
platform,  in  the  immediate  vicinity  of  the  business  part  of  said 
town ;  that  appellee  had  agents,  servants  and  watches  at  and  around 
said  platform,  whose  duty  it  was  to  look  after  and  attend  to  the 
business  of  said  company  in  said  town ;  that  appellee's  said  railway 
track  is  constructed  within  one  or  two  feet  of  said  cotton  platform ; 
that  the  same  was  alluring  to  children,  who  frequented  said  plat- 
form to  play ;  that  appellant's  son,  George  Demont,  in  company 
with  other  children,  on  said  17th  day  of  December,  a.  d.  1880, 
went  upon  said  platform  to  play,  and  while  there  playing  appellee's 
agents  ran  one  of  its  cars,  detached  from  any  engme,  in  a  negligent 
manner,  without  any  brakeman  or  any  one  on  it  to  manage  and  con- 
trol the  same,  by  said  platform,  and  while  said  car  was  running  by 
the  said  platform  the  said  George  Demont,  in  attempting  to  leap 
upon  saia  car,  fell  under  it  and  was  killed  thereby ;  tnat  appellee's 
afi^ents  and  servants  saw  said  George  Demont  and  other  cnildren 
playing  upon  said  platform  and  railroad  track,  but  made  no  effort 
to  get,  or  drive  them  away ;  that  said  child  was  upon  said  platform 
witnout  the  knowledge  or  consent  of  appellants ;  that  said  cotton 
platform  was  dangerous  for  children  to  go  upon  or  play  at ;  that 
appellants  had  previously  authorized  and  instructed  the  agents  and 
employees  of  appellee  to  make  their  children  go  away  worn  said 
platform  if  they  should  come  about  there,  and  to  whip  them  if  nec- 
essary for  that  purpose ;  that  said  George  Demont  was  of  tender 
years  and  of  insufficient  capacity  to  understand  the  danger  to  which 
he  was  subjected. 

A  general  demurrer  and  special  exceptions  to  this  petition  were 
sustained,  and  the  case  brought  upon  on  this  appeal,  presenting  the 
single  question,  did  the  court  err  m  sustaining  the  demurrer  to  the 
petition  f 
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West,  J. — Taken  and  considered  together  as  a  whole  we  have 
come  to  the  conclusion  that  the  District  Court  committed  no  error 
by  its  action  in  sustaining  the  exception  and  demurrer  to  the  plead- 
ings of  the  appellants  as  amended. 

There  is  no  averment  in  the  amended  petition  that  can  be  prop- 
erly said  to  charge  such  negligence  on  the  appellee,  under  the  facts 
detailed,  as  would  make  it,  under  our  previous  rulings,  responsible 
in  damages  to  the  appellants.  There  is  an  averment  to  the  effect 
that  the  moving  car  was  detached  from  the  engine,  and  that  there 
was  no  person  on  it  at  the  time  when  the  child  was  killed  by  it 
But  it  is  not  distinctly  stated,  nor  does  it  any  where  sufficiently  ap- 
pear from  the  pleadings,  that  this  act  of  negligence  of  appellee,  if 
indeed,  under  the  special  facts  set  up  in  the  case,  it  can  be  called 
negligence  to  have  no  one  on  the  moving  car  in  question,  was  the 
direct  cause  of  the  injury.  It  is  not  alleged  that  the  presence  of 
some  one  on  the  car  would  have  prevented  the  accident.  It  is  no- 
where alleged,  or  pretended,  that  after  the  child  attempted  the  fatal 
leap  that  any  care  or  diligence  on  the  part  of  the  appellee  could  have 
saved  his  liie. 

On  the  contrary  it  is  shown,  with  reasonable  clearness  and  cer- 
tainty from  the  pleadings  of  appellants,  that  the  appellants  were  in- 
formed, and  had  been  made  aware  of  the  danger  that  attended  the 
playing  of  children  on  the  platform  in  question,  and  that  they  had  in- 
formation, at  the  very^  least,  that  children  did  frequently  expose 
themselves  to  danger  there. 

Their  pleadings  disclosed  the  fact  that  under  the  circumstances 
it  was  dangerous  for  children  of  tender  years,  to  so  expose  them- 
selves. It  was,  as  appears  from  their  own  version  of  the  matter, 
the  fault  of  the  appellants  that  so  young  a  child  as  the  deceased 
was  permitted  or  allowed  to  be  exposed  to  such  danger,  and  though, 
owing  to  its  tender  years,  negligence  in  this  respect,  of  himself,  or 
even  of  his  parents,  could  not  be  chafed  against  him  (G.,  H.  & 
H.  By.  Co.  V,  Moore,  1  Texas  Law  ]feview,  145),  yet  when  the 


suit  18  brought,  as  in  this  case,  by  the  surving  parents,  very  prop- 
erly, in  considering  the  question  of  recovery,  a  different  rule  will 
govern. 

In  this  case  this  negligence  of  appellants,  which  could  not  be  im- 
puted to  the  child,  wul  be  considered  jn  quite  a  different  light  when 
the  suit  is  brought  for  the  benefit  of  appellants.  They,  it  appears, 
were  guilty  of  negligence  in  exposing  tlie  child  to  danger ;  to  this 
extent  they  contnouted  to  the  latal  result,  and  under  the  circum- 
stance alleged,  being  in  fault,  they  cannot  recover. 

There  is  no  pretense  that  the  injury  was  inflicted  designedly 
or  wilfully  by  the  appellee,  or  that  it  resulted  directly  from  any 
negligence,  or  want  of  foresight  or  proper  care  on  the  part  of  the 
appellee. 

tinder  all  the  facts,  as  set  forth,  we  are  of  the  opinion  that 
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neither  the  child,  if  living,  nor  its  surviving  parents,  can  maintain 
this  action. 

This  case  diflEers  widely  from  the  two  cases  of  Evansick  v.  G.,  C. 
&  S.  F.  Ry.  Oo.  (67  Tex.  123  and  126),  and  of  the  T.  &  P.  Ry.Co. 
V.  O'Donnell  (58  Tex.  28). 

It  is  also  verv  different  in  its  features  from  the  case  of  the  H. 

6  T.  C.  Ey.  Co.  V.  Simpson  (2  Texas  Law  Review,  167),  and  from 
the  case  of  the  G.,  H.  ife  H.  Ry.  Co.  v,  Moore  (1  Texas  Law  Review, 
145).  All  these  cases,  and  as  many  others  as  have  been  accessible  to 
us,  nave  been  examined  with  great  care.  Cooley  on  Torts,  pp.  660, 
663,  and  notes. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment,  and 
that  it  ought  to  be  afiirmed. 
Affirmed. 

Children  Injured  while  Trespassing. — As  to  the  measure  of  duty  required 
on  the  part  of  a  railroad  company  to  a  child  trespassing  on  its  grounds  and 
injured  in  consequence,  see  Cauiey  v.  P.,  G.  &  St.  L.  R.  Co.,  2  Am.  &  Eng. 
R.  R  Gas.  4;  Ghicago  &  K  W.  R.  Go.  e.  Smith,  4  Am.  &  Eng.  R.  R.  Gas. 
585;  Nagel  v  Missouri  Pac.  R.  R.  Go.,  10  Am.  &  Eng.  R.  R.  Gas.  693;  Atchi- 
son &  Nebraska,  R.  R.  Go.  e.  Bailey,  10  Am.  &  Eng.  R.  R.  Gas.  742;  Balti- 
more &  Ohio  R.  R.  Go.  v.  Schwindling,  8  Am.  &  Eng.  R.  R.  Gas.  644,  and 
note;  Dowling  «.  N.  Y.  Gentral  &  M.  R.  R  Go.,  12  Am.  &  Eng.  R.  R 
Gas.  78. 

Negligence  of  Parent  Prevents  Recovery  by  him  for  Injury  to  Child. — 
Where  a  parent  has  been  guilty  of  contributory  negligence  in  subjecting  his 
child  to  danffer,  he  is  precluded  from  recovering  damages  in  case  of  the  injury 
or  death  of  the  child.  Glassey  e.  Railroad,  57  Pa.  St.  172;  Pittsburg  R.  R.  e. 
Pearson,  72  Pa.  St.  169;  Bellefontaine  R  R  e.  Snyder,  14  Ohio  St.  670;  Jef- 
fersouTille  R.  R  v.  Bowen,  49  Ind.  164;  Hunt  v,  Greer,  72  111.  893;  Albertson 
e.  Keokuk  &  Des  Moines  Ry.  Go.,  48  Iowa.  292;  Gauley  e.  Pitts.  G.  &  St.  L. 
R  R  Go.,  2.  Am.  &  Eng.  R.  R  Gas.  4;  Smith  e.  Hestonville,  M.  &  F.  R  Go., 
2  Am.  &  Eng.  R.  R  Gas.  12;  Smith  e.  Atchison,  T.  &  S.  F.  R  Go.,  4  Am.  & 
Eng.  R.  R  Gas.  664;  St.  Louis,  I.  M.  &  S.  R  Go.  v.  Freeman,  4  Am.  &  Eng. 
R  R  Gas.  608 ;  Meeks  v.  So.  Pac.  R  R.  Go.,  8  Am,  &  Eng.  R  R  Gas.  814 ; 
Johnson  e.  Ghicago  &  N.  T.  R  Go.,  8  Am.  &  Eng.  RR  Gas.  471 ;  Frick  e.  St. 
L.,  K.  G.  &.  N.  R.  Co.,  10  Am.  &  Eng.  R  R  Gas.  776. 

Negligence  of  Parent  cannot  be  Imputed  to  Childi — In  an  action  by  a 
child  to  recover  damages  for  injuries  done  him,  the  negligence  of  his  parents 
cannot  be  imputed  to  him  so  as  to  bar  recovery.     Singleton  v.  E.  G.  R  R.  Go., 

7  G.  B.  (N.  S.)  287;  Waite  e.  N.  E.R  R  2  B.&E.,  749;  Morgan «.  Atherton, 
L.  R  1  Exch.  239;  Brown  «.  Railroad,  68  Me.  884;  Leslie  v,  Lewiston,  62  Me. 
468;  Holly  v.  Gas  Go.,  8  Gray,  123;  Gallahan  v.  Bean.  9  Allen,  401;  Wright 
V.  Street  R  R.  4  Allen,  283  (but  see  Lynch  v.  Smith,  104  Mass.  62) ;  Mulligan 
V,  Gurtis,  100  Mass.,  612;  Hartfield  v.  Roper,  21  Wend.  615;  Lehman  «. 
Brooklyn,  29  Barb.  234;  Mangum  e.  Brooklyn  GityR  R,  36  Barb.  529;  Bank 
e.  Broadway  R.  R,  49  Barb.  529;  Flynn  i).  Hatton,  4  Daly,  662;  s.  c,  48 
How.  Pr.  333;  Morrison  v.  Railroad,  66  N.  T.  302;  Ross  v.  Innis,  26  III.  269; 
Ghicago  e.  Starr,  42  Bl.  174;  Pitto.,  F.  W.  &  G.  R  R  Go.  v.  Vining,  27  Ind. 
518;  L.  &  I.  R.  R  v.  Huffman,  28  Ind.  287;  Jeffersonville  R  R  v.  Bowen, 
40  Ind.  646;  Hathaway  v.  Railroad,  46  Ind.  26;  Ewene.  Railroad,  88  Wis.  618; 
Brown  e.  Maxwell,  6  Hul.  92;  Munger  v.  Tonawanda  R.  R  Go.,  4  N.  Y.  349: 
Willetts  V,  Buffalo,  etc.,  R  R  Go.,  14  Barb.  586;  Burke  t>.  Broadway  A  Third 
Ave.  R  R  Go.,  48  How.  Pr.  833;  Bulger  v.  Albany  R  R  Go.,  42  N.  Y.  459; 
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Louisrille  P.  C.  Co.  i^.  Murphy,  9  Bush,  523;  Bannon  v.  Bait.  &  O.  R.R.  Co., 
24  Md.  108;  Stillson  v,  Hannibal,  etc.,  R.  R.  Co.,  67  Mo.  671;  Chicago  R. 
R.  Co.  V.  Stratton,  78  111.  88;  Galveston,  H.  &  H.  R.  Co.  v.  Moore,  10  Am.  & 
Eng.  R.  R.  Cas.  746. 

There  are,  however,  authorities  to  the  contrary.  Daley  v,  Norwich  R  R., 
26  Conn.  598;  Boland  «.  Miss.  R  R,  86  Mo.  490;  Whirley  «.  Whittemore,  1 
Head.  620;  Robinson  v.  Cone,  22  Yt.  213;  Belief  on  taine  R.'R  Co.  «.  Snyder, 
18  Ohio  St.  899;  s.  c,  24  Ohio  St.  670;  Norfolk,  etc.,  R  R.  «.  Ormsby,  27 
Gratt.  455;  Walters  «.  Railroad,  41  Iowa,  61;  Isabel  v.  Railroad,  60  Mo.  475. 
Fitzgerald  «.  8t.  Paul,  etc.,  R  Co.,  8  Am.  &  Eng.  R  R  Oaa.  810. 


MoGeabt 

V. 

Eastern  E.  K  Go. 

(185  Mas9aehu9eU8  BeporU,  868.) 


In  an  action  for  personal  injuries  sustained  by  a  child  eighteen  months  old, 
by  beinff  run  oyer  by  a  locomotiye  engine,  there  was  evidence  that  the  plain- 
tin  lived  with  his  mother  in  a  house  near  a  railroad  track,  with  no  fence  be- 
tween the  house  and  track ;  that  the  mother  and  child  were  in  a  room,  the 
door  of  which  was  open  and  faced  the  track ;  that  the  mother  placed  the 
child  in  a  chair,  gave  it  something  to  eat,  and,  with  her  back  to  the  child, 
began  to  wash  the  floor  of  the  room;  that  about  two  minutes  afterwards, 
hearing  a  noise,  she  went  to  the  door  and  saw  the  child  by  the  track,  he  hav- 
ing attempted  to  cross  it  when  struck  by  the  locomotive  engine.  ffMj  that 
whether  the  mother  exercised  due  care  in  looking  after  the  child  was  a  ques- 
tion of  fact  for  the  jury^ 

ToBT  for  personal  injnries.  At  the  trial  in  the  Superior  Court, 
before  Wilkinson,  J.,  uiere  was  evidence  tending  to  prove  the  fol- 
lowing facts : 

The  plaintiff,  a  child  eighteen  months  of  a^e,  resided  with  his 
parents  in  a  house  by  the  side  of  the  defendant's  railroad,  in  Pea- 
Dodj,  the  access  from  the  house  to  the  street  being  by  the  side  of 
the  railroad  track,  the  front  door  of  the  house  being  about  thirty 
feet  from  the  street  and  twenty  feet  from  the  tract.  The  house, 
street  and  track  were  all  on  the  same  grade,  and  there  was  no  fence 
or  other  barrier  between  the  track  and  the  house.  The  defendant's 
passenger  station  was  on  the  opposite  side  of  the  track  from  the 
nouse,  and  about  one  hundred  leet  from  the  street.  The  defend- 
ant had  kept  open  for  public  travel  all  the  premises  between  the 
station  and  the  street,  mcludin^  the  track  by  the  house,  and  by  its 
acts  had  invited  public  travel  thereon  and  thereover.  For  the  pur- 
pose of  accommodating  this  travel,  the  defendant  had  planked  be- 
tween the  rails  of  the  track  a  distance  of  about  eight  feet  from  the 
street  in  a  line  with  the  house.  The  plaintiff's  father  was  a  labor- 
ing man,  his  family  consisting  of  himself,  wife  and  three  children, 
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and  they  occupied  two  rooms,  tlie  door  of  the  kitchen,  which  was 
their  living  room,  opening  towards  the  track.  About  five  o'clock 
in  the  afternoon  of  July  7,  1881,  the  mother  of  the  plaintiflE  pro- 
ceeded to  wash  the  floor  of  the  kitchen,  the  outer  door  of  which 
was -open.  She  placed  the  plaintiff  in  a  chair,  and  ^ve  him  a 
piece  of  bread  and  butter,  and  continued  her  work.  In  washing 
the  floor,  her  back  or  side  was  turned  to  the  plaintiff,  and  it  had 
not  been  so  turned  moi*e  than  about  two  minutes  when  she  heard 
a  noise,  rushed  to  the  door,  and  saw  the  plaintiff  on  the  ground  bj 
the  side  of  the  track.  He  was  attempting  to  cross  the  track  when 
he  was  struck  by  the  wheel  of  a  locomotive  engine,  and  one  of  his 
legs  was  cut  off.  The  place  where  he  was  struck  was  about  four 
feet  from  the  line  of  the  street,  on  the  part  of  the  track  which  had 
been  planked  as  above  stated,  and  the  train  was  just  coming  to  a 
stop  at  the  station  when  the  accident  happened^  and  stopped  a  few 
feet  beyond  where  the  plaintiff  was  struck.  The  plaintiff  was  a 
quiet  and  obedient  boy. 

The  judge  ruled  that  the  evidence  above  stated  was  not  su£Scient 
to  prove  due  care  on  the  part  of  the  plaintiff,  or  those  having  him 
in  charge ;  ordered  a  verdict  for  the  defendant ;  and  reported  the 
case  for  the  determination  of  this  court.  If  such  ruling  and  order 
were  correct,  judgment  was  to  be  entered  on  the  verdict ;  otherwise, 
the  verdict  to  be  set  aside,  and  the  case  to  stand  for  trial. 

W.  D.  Northend  for  the  plaintiff. 

J.  A.  Gillis  for  the  defendant. 

W.  Allen,  J. — In  the  opinion  of  the  majority  of  the  court,  the 
question  whether  it  appeared  from  the  evidence  offered  that  the 
plaintiff  escaped  from  the  house  and  custody  of  his  mother  without 
ner  fault, — whether  she  exercised  due  care  to  prevent  him  from 
escaping, — was  a  material  question  of  fact,  to  be  determined  by  the 
judgment  of  the  jury,  and  not  a  question  of  law,  to  be  decidea  by 
the  court.  O'Connor  v.  Boston  &  Lowell  R.  R.  supra,  and  cases 
there  cited. 

Yerdict  set  aside  and  case  to  stand  for  trial. 

Duty  of  Parent  as  to  Care  of  Child. — A  parent  is  bound  to  take  proper 
care  of  a  child  so  as  to  guard  it  agaiost  being  run  over  at  railroad  crossinga. 
The  measure  of  duty  varies  with  the  age  of  the  child,  the  station  of  the  par- 
ent in  life  and  other  attendant  circumstances.  Walters  v,  Chicago,  R.  1.  & 
P.  R.  Co.,  41  Iowa,  71;  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  ©.  Vining,  37  Ind. 
618;  Isabel  «.  Hannibal  &  St.  Joe  R.  Co.,  60  Mo.  475;  Eay  v.  Pennsylvania 
R.  R.  Co.,  65  Pa.  St.  269. 

Contributory  Negligence  Per  8e. — Some  acts  of  carelessness  on  the  part  of 
parents  in  allowing  their  children  to  stray  at  large  are  so  gross  that  they 
have  been  pronounced  negligence  per  se.  The  jury  is  not  called  to  pass  upon 
such  acts.  Jeffersottville,  etc.,  R.  R  Co.  v.  Bo  wen,  49  Ind.  154;  Stillson  9. 
Hannibal  &  St.  Jo.  R.  Co.,  67  Mo.  671 ;  Morrison  v.  Erie  R.  R.  Co.,  56  N,  Y. 
802;  Government  St.  R.  R.  Co. «.  Hanlon,  58  Ala.  70;  Belief ontaine  R.  R. 
Co.  V,  Snyder,  24  Ohio  St.  670;  Evansville,  etc.,  R.  Co.  v.  Wolf,  59  Ind.  89; 
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Toledo,  W.  &  W.  R.  Co. «.  Grable,  88  HI.  441 ;  Wright «.  Walden  &  M.  R. 
Co.,  4  Allen  283;  Glassey  «.  Hestonville,  M.  &  F.  R.  Co.,  67  Pa.  St.  172; 
Cauley  v.  Pittsburffh,  etc.,  R.  R.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  4;  Smith  v. 
Hestonyllle,  M.  <&  F.  R.  Co.,  2  Am.  &  Eng.  R,  R.  Cas.  12  r  St  Louis,  Iron  Mt. 
&  S.  R.  Co.  V,  Freeman.,  4  Am.  &  Eog.  R.  R.  Cas.  608.  « 

Contributory  Negligence  is  for  Jury. — Ordinarily  the  question  whether  or 
not  a  parent  has  been  negligent  in  allowing  his  or  her  child  to  run  at  large 
is  a  question  for  the  jury.  Ihl  v,  Forty-Second  St.  or  Grand  St.  F.  R.  Co., 
47  N.  Y.  807;  Fallon  v.  Central  Park  N.  &  E.  R.  R.  Co.,  64  N.  Y.  13;  Pren- 
dergast  e.  New  York  Central,  etc.,  R.  R.  Co.,  58  N.  Y.  652;  Pennsylvania 
R  Co.  e.  Lewis  et  al,  79  Pa.  St.  38;  Pittsburgh,  A.  <&  M.  R.  R.  Co.  v. 
Pearson,  72  Pa.  St.  169;  Phila.  &  Reading  R.  R.  Co.  v.  Long,  75  Pa. 
St.  257;  Ferris  v.  Cass  Avenue,  etc.,  R.  R.  Co.,  1  Am.  &  Eng.  R  R.  Cas.  622; 
Lovett  V.  Salem  &  D.  R.  Co.,  9  Allen,  557;  Schierholde.  North  Beach,  etc., 
R  Co.,  40  Cal.  447;  Johnson  v.  Chicago  &  N.  W.  R.  Co.,  1  Am.  &  Eng.  R 
R  Cas.  155 ;  Smith  v.  Atchison,  T.  &  S.  F.  R.  Co.,  4  Am.  &  Eng.  R  R.  Cas. 
654;  Meeks9.  Southern  Pac.  R  Co.,  8  Am.  &Eng.  R.  R.  Cas.  314;  Johnson 
«.  Chicago  &  N.  Y.  R.  Co.,  8  Am.  &  Eng.  R  R  Cas.  471 ;  Frick  e.  St.  Louis, 
K.  C.  &  N.  R  Co.,  10  Am.  &  Eng.  R  R  Cas.  776. 

Attendants. — ^In  many  cases  the  question  has  arisen  whether  the  attendant 
provided  by  the  parent  was  herself  of  suitable  age  to  care  properly  for  the 
child.  In  some  cases  the  courts  have  themselves  decided  this  point  affirma- 
tively. Pittoburgh,  Ft.  W.  &  C.  R.  Co.  v,  Bumstead,  48  111.  221,  Common- 
wealth V.  Metropolitan  R  Co.,  107  Mass.  286;  Chicago  &  Alton  R  R.  Co.  v. 
Gregory,  58  HI.  226. 

In  other  cases  the  question  is  left  to  the  jury.  OTIaherty  v.  Union  R.  R 
Co.,  45  Mo.  70 ;  Pittsburgh,  A.  &  M.  R  R  Co.  e.  Pearson,  72  Pa.  St.  169. 


MabyiiAnd  to  use  of  Bacon  et  aL 
Baltimobe  and  Potomac  R.  R.  Co. 

(58  Maryland  BeparU,  482.) 

A.  an4  B.  started  on  a  dark  night  to  walk  up  a  mile  and  a  half  of  railroad 
track  a  few  minutes  after  they  knew  that  an  express  train  coming  from  a 
direction  opposite  to  that  in  which  they  were  walking  was  due.  After  walk- 
ing a  short  time  they  met  the  train.  The  engine  had  a  bright  headlight, 
but  there  was  no  whistle  blown  or  bell  rung.  B.,  who  was  walking  ahead, 
saw  the  engine  just  as  it  was  upon  him  and  stepped  out  of  the  way.  It 
struck  A.,  however,  killing  him.  In  an  action  to  recover  damages  for  A.'s 
death  held,  that  he  had  been  guilty  of  such  contributory  negligence  as  pre- 
cluded recovery. 

Appeal  from  the  Court  of  Common  Pleas. 
Charles  J.  Bonaparte  for  the  appellant. 
Bernard  Carter  for  the  appellee. 

Alvey,  J. — This  suit  was  brought  to  recover  damages  for  the 
death  of  George  Bacon,  a  colored  man,  who  was  struck  and  killed 
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by  an  engine  on  the  road  of  the  defendant,  about  10  o'clock  at 
night  of  the  6th  of  September,  1879 ;  the  accident  being  alleged 
to  have  occurred  by  the  negligence  of  the  eniployees  oi  the  de- 
fendant. 

At  the  trial  in  the  court  below,  after  all  the  testimony  was  in, 
both  for  plaintiff  and  defendant,  prayers  for  instruction  were 
offered  by  the  plaintiff,  but  which  were  rejected ;  and  the  court, 
at  the  instance  of  the  defendant,  instructed  the  jury,  ^^  that  the 
plaintiff  was  not  entitled  to  recover,  because  the  deceased  directly 
contributed  to  cause  his  death ;"  and  a  verdict  was  rendered  for  the 
defendant  accordingly.  And  the  first  and  principal  question  is, 
whether  this  instruction  was  rightly  given. 

In  actions  like  the  present,  to  recover  damages  for  personal  in* 
juries  suffered  by  the  alle^d  negligence  of  the  defendant,  it  is 
incumbent  upon  the  plaintiff  to  prove,  first,  that  there  was  a  n^ 
lect  of  duty  oy  the  defendant ;  and,  second,  that  the  injury  sus- 
tained was  the  direct  consequence  of  such  neglect  of  duty.  And 
in  many  cases,  as  in  the  present,  a  third  question  arises,  and  that 
is,  whether  the  party  killed  or  injured  was  so  far  to  blame,  as  to 
have  directly  contributed,  by  his  own  negligence  or  want  of  cau- 
tion, to  produce  the  injury  complained  of.  This  being  matter  of 
defence,  the  onus  of  proof  in  respect  to  it  is  properly  on  the  de- 
fendant. But  it  is  not  unfrequently  the  case,  tnat  material  defen- 
sive facts  are  disclosed  by  the  testimony  adduced  on  the  part  of 
the  plaintiff,  and  where  such  is  the  case,  and  the  evidence  thus 
adduced  by  the  plaintiff  clearly  establishes  the  fact  of  contributory 
negligence  on  the  part  of  the  party  killed  or  injured,  there  is 
really  nothing  to  be  left  to  the  jury  to  find.  For  while  it  is  per- 
fectly true,  that  where  the  plaintiff  adduces  evidence  which,  if 
uncontradicted,  would  justify  and  sustain  a  verdict,  no  amount  of 
contradictory  evidence,  however  strong,  will  justify  the  court  in 
withdrawing  the  case  from  the  jury ;  yet,  if  it  be  proved,  as  part 
of  the  plaintiff's  case,  or  if  it  be  otherwise  proved  and  not  con- 
troverted or  denied  by  the  plaintiff,  that  the  party  injured  or 
killed  was  clearly  guilty  of  negligence  in  the  occurrence  of  the 
accident,  and  that  such  accident  would  not  have  occurred  but  for 
the  negligence  of  the  party  injured  directly  contributing  thereto, 
in  such  case,  the  defendant  is  entitled  to  have  the  jury  instructed 
that  their  verdict  must  be  for  the  defendant.  The  facts  are  taken 
as  established,  and  the  question  then  becomes  one  of  law  for  the 
court,  to  be  passed  upon  and  decided  as  upon  a  demurrer  to  evi- 
dence. There  is  no  oflSce  to  be  performed  by  the  jury  unless  there 
is  a  contest  in  regard  to  the  material  facts  involved  in  the  issue  or 
question  to  be  decided,  and  if  the  facts,  suflicient  in  themselves  to 
establish  clearly  the  contributory  negligence  on  the  part  of  the 
party  injured,  be  either  admitted  or  shown  in  proof  by  the  plain- 
tiff while  attempting  to  prove  negligence  on  the  part  of  the 
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defendant,  the  court  is  well  justified  in  acting  upon  such  proof  as 
true,  and  in  directing  the  jury  accordingly.  As  illustrative  of 
this,  we  may  take  the  example  given  of  the  application  of  the  rule 
by  Lord  Chancellor  Cairns,  in  the  case  of  the  Dublin,  Wicklow  & 
Wexford  E.  Co.  v.  Slattery,  8  Appeal  Cas.,  Ho.  Lords,  1166,  to 
the  effect  that  if  a  train,  which  ought  to  give  signal  by  whistle 
when  approaching  a  road  crossing,  or  passing  a  station,  wei*e  to 

f)ass  without  giving  such  signal,  and  a  party  were,  in  broad  day- 
i^ht,  and  without  anything,  either  in  the  structure  of  the  line  or 
otlierwise,  to  obstruct  his  view,  to  cross  in  front  of  the  advancing 
train  and  to  be  killed,  the  Judge  ought  to  instruct  the  jury  that  it 
was  the  folly  and  recklessness  of  the  party  himself,  and  not  the 
carelessness  of  the  company,  which  caused  his  death.  In  such 
case,  says  the  Chanceller,  "  the  jury  should  not  be  allowed  to  con- 
nect the  carelessness  in  not  whistling,  with  the  accident  to  the 
man  who  rushed,  with  his  eyes  open,  on  his  own  destruction." 

In  this  case  the  facts  are  few,  and  from  their  nature  it  requires 
no  long  process  of  deduction  to  enable  us  to  arrive  at  a  definite 
and  certain  conclusion  from  them.  The  proof  on  the  part  of  the 
plaintiff  shows  clearly  that  Bacon,  the  deceased,  had  lived  for. 
several  years  immediately  on  the  roadside,  and  was  well  ac- 
quainted with  the  running  of  the  trains.  That  he,  with  his  com- 
panion Williams,  on  the  eveniuff  of  the  accident,  some  time 
oetween  6  and  7  o'clock,  left  his  house  and  went  down  the  ifail- 
road  to  a  store,  immediately  on  the  road  side,  a  distance  of  some- 
thing over  a  mile  and  a  half  from  his  house.  He  remained  at  this 
store  until  about  10  o'clock,  when  he,  with  his  companion,  started 
to  return  to  his  house,  walking  up  the  track  of  the  railroad.  The 
train  which  caused  the  death  of  Bacon  was  a  regular  express  train 
from  Baltimore  to  Washington  ;  and  the  schedule  time  for  leaving 
Baltimore  was  9  o'clock  at  night,  or  9.05  by  Philadelphia  time, 
though  it  was  a  little  late  that  night  in  leaving  Baltimore ;  and, 
according  to  the  testimony  on  the  part  of  the  plaintiff,  it  was  a  few 
minutes  late  when  it  reached  Seabrook  station,  near  which  the 
accident  occurred  ;  though,  according  to  the  testimony  on  the  part 
of  the  defendant,  the  time  had  been  fully  made  up  before  the 
train  reached  that  station.  While  at  the  store  neither  Bacon  nor 
Williams  kept  any  lookout  for  the  passage  of  the  train,  though 
they  knew  that  such  train  was  to  pass,  and  of  the  time  it  was  due 
at  Seabrook  station.  Just  before  leaving  the  store  for  home. 
Bacon  took  out  his  watch,  and  informed  himself  of  the  time,  ac- 
cording to  his  time-piece,  and  observed  to  Williams,  his  com- 
panion, that  "  there  is  a  train  comes  along — a  very  swift  running 
train — a  through  train,  and  does  not  stop  ;  and  he  didn't  like  to 
be  on  the  road  at  that  time  of  night,  as  it  was  very  dark."  The 
witness  further  says,  that  the  deceased  ^^  looked  at  his  watch  to  see 
if  the  train  had  passed ;  he  said  it  was  time  the  train  ought  to  have 
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passed,  and  at  that  time  it  onght  to  have  been  in  Washington." 
Bacon,  at  the  same  time,  remarked  that  the  train  was  due  at  Sea- 
brook  station  at  10  o'clock,  and  tliat  it  was  then  fonr  or  five 
minutes  after  10  o'clock ;  he  thonght  it  ought  to  have  paased. 
And  therenpon  the  parties  started  to  walk  up  the  railroaa  track 
to  Bacon's  house,  instead  of  taking  what  was  known  as  the  ^^  Tele- 
graph road,"  running  in  the  same  direction,  though,  by  that  road^ 
the  distance  was  a  little  greater.  The  parties  had  proceeded  up 
the  track  of  the  railroad  a  distance  of  nearly  a  mile,  to  a  point 
near  the  crossing  of  a  county  road,  a  little  south  of  the  Seabrook 
station,  when  and  where  the  accident  occurred.  The  night  was 
dark,  but  the  express  train  was  approaching  from  the  direction  of 
Baltimore,  bound  to  Washington,  thus  meeting  the  parties  walk- 
ing on  the  track,  and  the  engine  carried  the  ordinary  headlight. 
From  a  point  a  considerable  distance  south  of  the  place  where  the 
accident  occurred,  the  railroad  is  entirely  straight  m  the  direction 
of  Baltimore  for  a  distance  of  more  than  three  miles ;  and  there  is 
no  such  grade  in  the  track  as  would  obstruct  the  view  or  prevent 
parties  meeting  the  approaching  train  from  seeing  it  at  a  consider- 
able distance  before  reaching  the  point  where  the  accident 
occurred.  At  the  time  of  the  accident  Bacon  was  walking  some 
strides  ahead  of  his  companion  Williams,  and  the  latter  saw  the 
approaching  train  in  time  to  leave  the  track  before  the  train  came 
up  to  him.  He  says,  however,  that  he  did  nat  observe  the  train 
until  just  before  he  stepped  aside  to  get  out  of  the  way.  Both  he 
and  the  widow  of  the  deceased  testified  that  they  heard  no  whistle 
sounded  at  the  road  crossing  near  Seabrook  station ;  but  it  is  not 
pretended  that  the  parties  were  attempting  to  cross  the  road,  or 
that  they  were  at  the  crossing  at  the  time  of  the  accident.  The 
only  act  of  neglect  proved  against  the  defendant  by  the  evidence 
adduced  on  the  part  of  the  plaintiff  was  the  failure  to  sound  the 
whistle  at  the  crossing  of  tne  county  road;  and  that  proof  was 
strongly  controverted  by  the  proof  adduced  on  the  part  of  the  de- 
fendant. But,  as  the  case  is  now  presented  on  the  instruction  of 
the  court  below,  we  are  not  to  consider  the  conflicting  or  opposing 
evidence  produced  by  the  defendant.  The  facts  we  have  stated 
are  those  established  by  the  plaintiff's  witnesses,  and  such  as  are 
not  in  any  manner  controverted  by  the  plaintiff. 

Now,  as  stated  by  the  witnesses,  the  ni^ht  was  dark,  and  the 
parties  assumed  the  risk  of  walking  up  the  raih^ad  track  for  a 
distance  of  over  a  mile  and  a  half,  knowing  that  it  was  about  the 
time  for  the  passage  of  an  express  train,  and  without  knowing 
whether  or  not  such  train  had  in  fact  passed.  It  is  true,  they  may 
have  supposed  that  because  a  few  minutes  had  elapsed  after  the 
precise  time  when  the  train  was  due,  according  to  the  time  kept 
oy  themselves,  that  it  had  in  fact  passed.  But  that  was  a  mere 
surmise,  founded  upon  no  other  fact  than  the  few  minutes  time 
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that  was  sappoeed  to  have  elapsed  from  the  time  when  the  train 
was  regnlarlj  due.  They  had  heard  no  train  pass  that  they  took 
to  be  the  express  train,  though '  they  had  been  for  abont  three 
hours  at  the  store  immediatdy  on  the  roadside;  and  it  is  the 
common  knowledge  of  every  one  at  all  acquainted  with  the  run- 
ning of  railrdad*  trains,  that  it  is  no  unusual  thing  for  them  to  be 
a  few  minutes  behind  schedule  time  in  passing  way-stations.  It 
was  an  act  of  peril,  and  therefore  an  act  of  negligence,  under  the 
eirctfmstances  of  the  case,  to  undertake  to  walk  such  a  distance  on 
the  railroad  track.  And  if  there  was  difSculty  in  escaping  from 
the  track,  by  reason  of  embankments,  cuts  or  ditches,  along  the 
road,  the  peril  and  the  negli^nce,  in  venturing-  the  walk,  were 
only  the  greater.  The  night  oeing  dark,  they  must  have  known 
that  they  could  not  depend  for  their  safety  upon  being  seen  bv 
those  in  cham  of  the  train,  bevond  the  reflection  of  the  head- 
light They  knew  perfectly  well  that  their  safety  depended  alone 
upon  the  use  of  their  senses  and  the  exercise  of  a  proper  de^ee  of 
caution.  It  is  difficult  to  suppose  that  they  did  not^  see  the  ap- 
proaching train,  with  its  glaring  headlight  confronting  them,  in 
time  to  enable  them  to  step  from  the  track.  If  the  deceased  did 
see  or  hear  the  approaching  train  in  time,  and  failed  to  get  out  of 
the  way,  he  was  certainly  guilty  of  the  grossest  negligence ;  and  if 
he  did  not  see  or  hear  the  approaching  train,  it  must  have  been 
because  he  did  not  use  his  senses  for  his  protection,  and  he  was 
therefore  guilty  of  nc^li^nce,  and  that  neghgence  directly  con- 
tributed to  the  cause  of  his  death.  And  upon  either  of  these  sup- 
positions (and  there  can  be  no  other  upon  the  proof  offered  by  the 
plaintiff),  it  was  quite  immaterial  that  the  whistle  was  not  sounded 
as  the  train  approached  the  crossing ;  for  conceding  that  omission 
to  have  been  negligence  on  the  part  of  the  defendant  in  respect  to 
the  deceased,  yet,  if  the  latter  saw  or  heard  the  approaching  train 
in  time  to  get  from  the  track,  the  sounding  of  the  whistle  would 
have  added  nothing  to  the  admonition  to  escape ;  and  if  he  did  not 
see  or  hear  the  approach  of  the  train,  his  own  negligence  in  placing 
himself  in  such  a  perilous  situation,  and  the  maniiest  want  of  care 
and  attention  in  the  use  of  his  senses  to  guard  himself  a^nst  the 
perils  that  he  had  voluntarily  incurred,  so  directly  contributed  to 
and  brought  about  the  occurrence  of  the  accident,  that  all  right  of 
action  for  and  in  respect  of  the  alleged  negligence  of  the  de- 
fendant is  completely  precluded. 

Bepeating  here  substantially  what  has  been  said  and  held  in 
previous  cases,  the  deceased  was  at  the  time  of  the  accident  on  the 
private  right  of  way  of  the  defendant,  where  he  had  no  right  to  be. 
But,  aside  from  this  fact,  the  failure  of  the  enmneer  to  sound  the 
whistle  or  ring  the  bell,  if  such  were  the  fact,  did  not  relieve  the 
deceased  from  the  necessity  of  taking  proper  precautions  for  his 
own  safety.    Negligence  of  the  defendant's  employees  in  these 
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particnlarBy  was  no  excuse  for  oegligence  on  his  part.  He 
boand  to  listen  and  to  look  while  walking  along  the  raih*oad  trac^ 
in  order  to  avoid  an  approaching  train,  and  not  to  walk  carelessly 
into  a  place  of  possible  danger.  Had  he  used  his  senses,  he  could 
not  have  failed  both  to  hear  and  to  see  the  train  which  was  ap- 
proaching; and  having  failed  to  observe  the  proper  precautions, 
there  is  no  right  of  action  against  the  defendant  for  the  conse- 
quences of  the  accident  N.  C.  R.  Co.  v.  Bums,  54  Md.  113 ;  B. 
&  P.  R.  Co.  V.  Stansburj,  Id.  648 ;  Railroad  Co.  v.  Houston,  95 
XJ.  S.  702. 

There  was  some  objection  made  to  the  form  of  the  instruction 
given ;  but  while  the  form  of  the  instruction  would  have  been 
more  appropriate,  if  it  had  directed  the  jury  that  upon  the  case 
made  by  the  plaintiff,  or  upon  the  undisputed  facts  in  the  case, 
there  was  no  ground  of  action  shown,  and  therefore  their  verdict 
must  be  for  the  defendant ;  yet  when  this  court  can  plainly  see 
that  there  is  no  ground  for  the  action,  or  no  possible  right  of  i-e- 
co very,  it  will  not  reverse  the  judgment  upon  the  mere  form  of 
the  instruction  that  has  led  to  a  right  result  The  judgment  must 
be  affirmed. 

Judgment  affirmed. 

Persons  Walking  on  Track  are  Trespatiert  and  are  Guilty  of  Contributory 

Negligence! — Persons  walking  upon  the  track  of  a  railroad  company  are  tres- 
passers, and  are  generally  considered  to  be  guilty  of  such  negligence  as  to 
preclude  the  recovery  of  damages  in  case  of  their  injury  or  deaui.  Louis- 
▼illef  etc.,  R.  R.  Co.  e.  Cooper,  6  Am.  &  Eng.  R.  R.  Cas.  5;  Teunenbroock 
e.  Southern  Pac.  R.  Co.,  6  Am.  &  Eng.  R.  KCas.  8;  Houston  &  T.  C.  R. 
Co.  e.  Sympkins,  6  Am.  &  Eng.  R.  R.  Cas.  11;  Northern  Central  R.  Co.  e. 
State,  6  Am.  &  Eng.  R.  R  Cas.  66;  McLaren  «.  Indianapolis,  etc.,  R.  Co.  e. 
8  Am.  &  Eng.  R.  R.  Cas.  217;  Parker  v.  Wilmington  &  W.  R  Co.,  8  Am.  & 
Eng.  R.  R.  Cas.  420;  Yamall  «.  St.  L.,K.  C.  &  N.R.  Co«,  10  Am.  &  Eng.  R 
R.  Cas.  726;  Baltimore  &  Ohio  R  R  Co.  «.  Depew,  12  Am.  &  Eng.  R  R 
Cas.  64;  Houston  &  T.  C.  R  Co.  e.  Richards,  13  Am.  <&  Eng.  R  R.  Cas.  70; 
Terre  Haute,  etc.,  R  R  Co.  «.  Graham,  13  Am.  &  Eng.  R  R  Cas.  77; 
LouisYille  &  N.  R  Co.  e.  Watkins,  12  Am.  &  En^.  R  R  Cas.  80. 

The  authorities  on  this  point  are  all  collected  in  note  to  Houston  &  T.  0. 
R.  Co.  e.  Sympkins,  6  Am.  &  Eng.  R.  R  Cas.  11. 


Oabtbb 

V. 

OoLincBiA  AKD  Gbbenyille  B.  R.  Chx 

(10  Sofdh  Carolina  BeporU,  20.) 

The  defendant  is  entitled  to  a  non-suit  where  there  is  a  total  failure  of  erf- 
dence  to  sustain  the  plain tifTs  case;  but  if  there  is  any  testimony,  the  force 
and  effect  of  which  must  be  determined,  the  case  should  go  to  the  jury. 

In  action  for  damages  for  the  negligent  killing  of  a  man,  a  motion  for  non- 
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auit  upon  the  ground  that  the  evidence  adduced  showed  contributory  negli- 
gence by  the  aeceased,  cannot  be  granted. 

Negligence  is  the  absence  of  due  care,  and  must  be  proved  by  the  party 
alleging  it. 

A  railroad  company  is  not  liable  in  damages  for  the  death  of  a  man  caused 
by  the  explosion  of  a  torpedo  with  which  he  intermeddled  while  walking  on 
the  railroad  track,  and  which  had  been  placed  there  by  the  company  as  a 
danger  signal  to  approaching  trains. 

A  proposition  charged  by  the  circuit  judge  may  be  made  a  g^und  of  excep- 
tion, but  a  failure  to  charge  can  be  assigned  as  error  only  when  a  request  so 
to  charge  is  made  and  refused. 

In  refusing  to  charge  that  a  man  who  walks  upon  a  railroad  track,  except 
at  a  road  crossing,  does  so  at  his  peril,  the  circuit  judfle  committed  no  error. 

Nor  was  there  error  in  refusing  to  charge  'Hhat  if  the  deceased  was  upon 
the  track  of  the  defendant  without  lawful  authority,  and  using  it  for  bis  own 
conyenience,  he  was  a  trespasser,  and  that  the  company  was  under  no  obliga- 
tion to  take  precautions  against  possible  injuries  to  trespassers.  ^ 

Where  there  is  negligence  on  the  part  of  the  defendant,  if  the  deceased, 
by  the  exercise  of  ordinary  care,  could  have  avoided  the  injury,  and  did  not, 
he  is  the  author  of  his  own  injury  and  cannot  recover. 

The  judge  is  not  called  upon  to  separate  a  request  to  charge  into  parts, 
charging  such  as  are  sound,  and  rejecting  such  as  are  unsound.  He  may  take 
it  ana  consider  it  as  a  whole. 

Contributory  negligence  is  a  matter  of  defence,  and  the  burden  of  proving 
it  is  with  the  defendant. 

In  refusing  to  charge  that,  if  the  jury  believed  that  the  accident  was  caused 
by  the  effort  of  the  deceased  to  open  the  torpedo  which  he  found  upon  the 
railroad  track,  the  verdict  must  be  for  defendant,  the  circuit  judge  committed 
no  error,  as  such  a  charge  would  have  taken  from  the  jury  a  matter  which 
was  for  their  determination,  to  wit:  whether  the  alleg^  act  amounted  to 
contributory  negligence. 

AonoN  by  Gibbes  Carter,  as  administrator  of  Ohristopher  Oar- 
ter,  deceased,  commenoed  in  Febmary,  1882.  The  opinion  suffi- 
ciently states  the  case. 

Messrs.  Conner  &  Cheves  for  appellants. 

The  non-suit  should  have  been  granted.  18  N.  T.  9 ;  Thomp. 
Carr.  168,  206, 215 ;  15  Wall.  524 ;  44  Penn.  375  ;  1  Thomp.  Negl 
449  ;  11  East,  60 ;  10  Mees.  &  W.  546  ;  2  McMull.  405 ;  8  Rich. 
126 ;  6  S.  C.  83 ;  3  Com.  B.  (N.  S.)  150 ;  8  Id.  670 ;  4  Hurlst.  & 
K  781 ;  14  Wall.  448 ;  22  Id.  120 ;  94  U.  S.  284;  5  Rich.  443. 
The  refusal  of  the  first  request  was  error.  Gen.  Stat.  §§  1518-20  ; 
81  Penn.  St.  366 ;  44  Id.  375 ;  31  Gratt.  812  ;  95  U.  S.  697 ;  125 
Mass.  75 ;  120  Id.  306  ;  58  Barb.  438 ;  41  K  Y.  530,  532  ;  66  Id. 
247 ;  59  Penn.  129.  As  to  the  second  request,  counsel  cited  the 
same  authorities. 

Messrs.  Abney  &  Abney,  contra,  cited  2  Bailey,  321 ;  3  S.  C.  9  ; 
7  S.  C.  144 ;  16  8.  C.  636 ;  19  Conn.  607 ;  100  t.  8.  214;  83  111. 
405 ;  9  Rich.  90. 

Simpson,  C.  J. — The  plaintifiPs  intestate,  while  walking  on  the 
track  of  defendant's  railroad,  picked  up  a  small  torpedo  which  he 
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saw  lying  on  the  track.  While  he  was  examining  this  inBtmment 
(the  character  of  which  it  seems  was  wholly  unknown  to  him)  it  ex- 
ploded, causing  his  death  almost  instamtly.  This  action  was 
Drought  by  the  plaintifE,  his  administrator,  to  recover  damages,  for 
the  benefit  of  himself  and  of  his  wife,  the  father  and  momer  of 
the  deceased.  The  t^asis  of  the  action  is  negligence  on  the  part  of 
the  defendant,  and  this  is  charged  in  the  complaint  as  follows,  to 
wit:  '^That  defendant  wrongfully,  neglectfully  and  carelessly 
placed  on  their  track  an  explosive  and  dangerous  instrument,  com- 
monly called  a  torpedo,  and  wrongfully,  neglectfully  and  def ault> 
ingly  left  the  torpedo  on  the  track,"  etc. 

The  testimony  of  the  plaintiff  showed  that  the  torpedo  had  been 
placed  on  the  track  on  tne  morning  of  November  5th,  1881,  the 
day  on  which  the  accident  occurred,  as  a  danger  si^al  to  guard 
against  collisions,  and  in  accordance  with  the  rules  of  the  compwv 
prescribing  and  regulating  such  matters ;  that  the  deceased,  witn 
another  person,  who  were  on  their  way  to  Columbia  from  some 
point  above,  in  order  to  save  distance  had  left  the  highway,  and 
was  on  the  track  at  a  point  where,  for  years,  all  persons  who  de- 
sired to  do  so  had  been  accustomed  io  walk  the  track  or  along  a 
path  on  its  margin  ;  that  at  this  point  he  discovered  this  torpedo, 
when  he  picked  it  up,  saying  to  his  companion,  ^'  We  had  better 
keep  this,  it  might  have  monev  in  it ;''  that  the  deceased  had  two 
axes  upon  his  shoulder,  and  while  his  companion  was  looking  the 
other  way  an  explosion  took  place,  the  deceased  falling  witn  his 
head  outside  of  tne  rail,  and  one  of  the  axes  just  in  front  of  him. 
The  companion  was  unable  to  say  whether  the  deceased  was  kneel- 
ing down  examining  the  torpedo  with  his  axe,  or  how  or  why  the 
explosion  took  place. 

Upon  the  close  of  this  testimony  the  defendant  moved  for  a  non- 
suit on  the  ground  of  want  of  evidence  to  sustain  plaintiffs  allied 
case,  because,  first,  there  was  no  testimony  to  support  the  chaige 
of  negligence ;  and,  second,  even  if  there  was,  yet  plaintifPs  testi- 
mony showed  contributory  negligence  by  the  deceased  ;  and  there- 
fore, the  alleged  cause  of  action  was  wholly  without  foundation  in 
evidence.  This  motion  was  refused,  and  the  trial  proceeded  to  a 
conclusion,  the  jury  rendering  a  verdict  for  the  plaintiff. 

The  defendant  requested  the  presiding  jud^  to  charge  certain 
legal  propositions  found  below,  which  he  declined,  and  tne  defen- 
dant has  appealed,  assigning  error  because  the  judge  refused  the 
motion  for  non-suit,  and  also  declined  to  charge  the  propositions 
requested.    These  propositions  were  as  follows : 

1.  '^  That  the  use  oi  a  railroad  track  is  for  its  owners,  and  those 
acting  under  them,  its  employees ;  and,  except  at  crossings  where 
the  public  have  a  right  of  way,  the  man  who  walks  upon  a  railroad 
tracK  does  so  at  his  peril.  If  deceased  was  upon  the  track  of  the 
defendant  without  lawful  authority  and  using  it  simply  for  his  own 
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conrenience,  he  was  a  trespasser,  and  the  company  was  under  no 
obligation  to  take  precautions  against  possible  injuries  to  trespassers. 

2.  ^^  That  to  entitle  the  plaintiff  to  recover  he  must  prove  negli- 
gence in  the  defendant,  and  no  want  of  ordinary  care  on  the  part 
of  the  deceased  ;  and  even  when  there  is  negligence  on  the  part  of 
the  defendant,  if  the  deceased,  by  the  exercise  of  ordinary  care, 
could  have  avoided  injury,  and  did  not,  he  is  the  author  of  his 
own  wrong  and  cannot  recover. 

3.  ^'  That  if  the  jury  believe  that  the  accident  was  caused  by  the 
effort  of  the  deceased  to  open  the  torpedo,  then  he  was  the  author 
of  his  own  injury  and  cannot  recover,  and  the  verdict  must  be  for 
the  defendant." 

The  defendant  also  excepted  ^^  because  his  Honor  did  instruct 
the  jury  tliat  ^  want  of  due  care  upon  the  one  side  does  not  relieve 
the  other ;'  and  also  '  if  plaintiff  exercised  due  care,  and  defendant 
did  not,  he  is  entitled  to  recover ;  if  defendant  exercised  due  care, 
and  plaintiff  did  not,  he  is  not  entitled  to  recover,'  and  failed  to 
instruct  the  jury  that  if  there  was  mutual  negligence  the  plaintiff 
could  not  recover. 

2.  '^  Because  his  Honor,  in  the  final  clause  of  his  charge,  in 
effect  limited  the  jury  to  the  two  issues  only,  of  negligence  on  the 
part  of  the  defendant  and  no  negligence  on  the  part  of  the  deceased 
on  the  one  hand,  and  of  no  negligence  upon  the  part  of  the  defendant 
on  the  other,  and  did  not  instruct  the  jury  that  there  was  a  third 
issue,  and  that  if  there  was  negligence  by  the  defendant,  but  that^ 
nevertheless,  the  deceasea,  by  the  exercise  of  ordinary  care,  could 
have  avoided  the  injury,  then  that  the  plaintiff  was  not  entitled  to 
recover.'* 

We  win  consider  first  the  exceptions  founded  upon  the  refusal 
of  his  Honor  to  grant  the  motion  of  non-suit.  A  non-suit  is  not 
only  proper  but  it  is  the  legal  right  of  the  defendant  where  there 
is  a  total  failure  of  evidence  to  sustain  the  plaintiff's  case,  as  alleged 
in  the  complaint.  If  the  plaintiff  has  introduced  any  testimony, 
the  force  and  effect  of  which  has  to  be  considered,  then  the  case 
must  go  to  the  jury,  because  under  our  system  of  judicature  the 
jury  is  the  only  constitutional  tribunal  authorized  to  weigh  testi- 
mony. But  in  every  case  there  may  be  a  preliminary  question, 
which  is  addressed  to  the  judge,  to  wit :  Has  any  testimony  been 
introduced  bearing  upon  the  points  at  issue  ?  If  so,  there  is  noth- 
ing left  for  the  judge  but  the  legal  points  involved,  and  the  facts 
must  be  submitted  to  the  jury ;  if  not,  however,  a  non-suit  is  proper. 
HoUey  v.  Walker,  7  S.  Cf.  144 ;  Miller  v.  Bolt,  16  S.  C.  686 ;  Boy- 
kin  V.  WattB,  6  S.  C.  83. 

Now  the  gist  of  this  action  is  negligence  on  the  part  of  the  de- 
fendant. This  was  alleged  in  the  complaint,  and  to  entitle  the 
plaintiff  to  go  to  the  jury  on  that  question  it  was  necessary  before 
the  defence  was  put  to  proof,  for  the  plaintiff  to  make  out  at  least 
15  A.  &  K  R  Cas.— 27 
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a  prima  fade  showing.  The  defendant  denies,  first^  tliat  ench 
showing  was  made ;  and,  second,  that  if  made  it  was  overthrown 
by  the  additional  testimony  of  the  plaintifE  proving  contributory 
negligence  by  the  deceased. 

We  do  not  think  that  this  second  ground  conld  have  been  con- 
sidered by  the  judge.  That  involved  a  question  of  fact,  the  truth 
of  which  depended  upon  the  force  and  effect  of  the  evidence  touch- 
ing that  question,  ana  before  the  judge  could  have  reached  the  con- 
clusion that  contributory  negligence  oy  the  deceased  appeared,  he 
would  have  been  compelled  not  to  consider  simply  whether  any 
testimony  had  been  offered  upon  that  subject,  but  whether  the  fact 
had  been  made  out  that  the  testimony  was  sufficient  in  its  force 
and  efEect  to  establish  it.  This  would  have  been  invading  the  prov- 
ince  of  the  jury,  and  therefore  unwarranted  in  this  State  under  our 
constitution.    Elsewhere  the  cases  are  conflicting. 

This  exception  then  must  stand  or  fall  upon  the  first  ground. 
Was  there  a  total  failure  by  plaintifE  to  make  out  a  prima  facie 
ease  of  negligence  by  defendant  ?  It  may  be  said  in  general  terms 
that  negligence,  legally  understood,  is  the  "  absence  of  due  care.'* 
The  presiding  judge  thus  defined  it  below,  and  the  doctrine  is  so 
familiar  that  this  definition  may  be  adopted  without  citing  author- 
ities. In  a  special  case  it  is  the  absence  of  such  care  as  the  business 
or  matter  producing  the  injury  may  demand,  and  the  party  in 
charge  bound  to  bestow,  out  of  due  regard  to  the  rights  oi  others. 
This  being  a  material  fact,  indeed,  the  essential  fact  iti  all  actions 
like  the  present,  it  must  be  proved  affirmatively  by  the  plaintifE. 

Now  let  us  examine  the  evidence  introduced  by  the  plaintifE  in 
this  case,  under  the  light  of  these  principles,  with  the  view  to  de- 
termine whether  there  was  any  testimony  bearing  upon  this  point. 
The  testimony  ofEered  by  the  plaintifE  has  been  briefly  stated  above, 
and  there  is  no  controversy  as  to  the  points  to  which  it  was  direct- 
ed. It  was  intended  to  show,  and  did  show,  that  the  torpedo  was 
placed  on  the  railroad  track  by  the  defendant ;  it  showed  that  this 
railroad  track  was  the  exclusive  property  of  the  defendant ;  that 
this  torpedo  was  placed  at  the  point  where  the  deceased  discovered 
it,  as  a  danger  signal,  under  established  regulations,  made  deliber- 
ately by  the  company ;  that  the  deceased,  while  travelling  through 
the  country,  made  use  of  the  track  as  a  road  upon  which  to  walk, 
not  by  any  express  permission  of  defendant,  but  by  its  sufEerance, 
arising  from  the  fact  that  others  had  for  years  been  in  the  habit  of 
thus  ijsing  it;  that  he  found  this  torpedo,  of  the  nature  of  which 
he  was  entirely  ignorant,  loose  upon  the  track ;  that  he  picked  it 
up  and  examined  it,  saying  that  ^' there  might  be  money  in  it." 
His  mode  of  examination  is  unknown,  whether  by  striking  it  with 
an  axe  or  otherwise,  but  it  exploded  and  caused  his  death. 

This  is  the  testimony  as  admitted  by  both  sides.     Is  any  portion 

of  it  pertinent  to  the  issue  of  negligence  ?    Or  do  the  facts  thus 

/ 
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proved  evolve,  as  a  legal  conclnsion,  this  negligence?  There  is 
certainly  no  affirmative  testimony  that  there  was  an  absence  of  due 
care  by  the  defendant  in  placing  this  torpedo  upon  its  own  track. 
There  was  none  directed  to  the  point,  that  due  care  required  the 
company  to  place  it  at  one  point  more  than  another,  or  that  it 
should  be  left  at  the  one  side  more  than  another,  or  loose  upon  the 
track,  so  far  as  outsiders  were  concerned.  The  defendant  did  noth- 
ing but  place  a  torpedo  upon  its  track,  and,  as  it  appears,  for  a 
commendable  purpose.  We  do  not  find  a  particle  of  affirmative 
testimony  reported  in  the  "  Case"  tending  to  show  that  this  was 
done  without  due  care.  The  remaining  testimony  was  intended 
to  show  what  part  the  unfortunate  deceased  took,  and  it  has  no 
direct  reference  to  the  negligence  of  the  defendant. 

Now  take  the  facts  as  a  whole  on  the  plaintiffs  showing,  and 
should  negligence  by  defendant  follow  prima  facie  as  a  leg^  con- 
clusion therefrom,  independent  of  any  airect  testimony  upon  this 
Question?  We  think  not.  The  railroad  track  belonged  to  the 
ef endant ;  it  certainly  had  the  right  to  take  every  reasonable  pre- 
caution to  prevent  collisions.  There  was  no  evidence  that  the  tor- 
Eedo  was  extraordinarily  explosive;  no  evidence  that  an  accident 
ad  ever  occurred  before  in  the  use  of  such  instruments ;  no  evi- 
dence that  the  company  might  have  anticipated  a  fatal  result  like 
this ;  no  evidence  that  the  torpedo  was  so  explosive  and  so  dan- 
gerous as  reasonably  to  require  of  the  defendant  a  notice  to  the 
public  that  it  was  being  used ;  no  evidence  that  the  deceased  had 
been  authorized  by  the  company  to  make  use  of  its  track  as  a  higli- 
way,  or  that  they  positively  knew  that  it  was  being  so  used.  In 
fine,  no  evidence  except  the  naked  facts  that  the  defendant  had 
placed  the  torpedo  upon  its  track  for  a  good  purpose,  and  tliat  the 
deceased,  by  intermeddling  with  it  for  a  bad  purpose,  had  brought 
upon  himself  the  terrible  calamity  which  resulted  irom  its  explosion. 
We  think,  that  at  the  close  of  plaintiff's  case  below,  there  was  a 
total  want  of  testimony  as  to  the  defendant's  negligence,  the  gist 
of  the  action,  and,  therefore,  the  non-suit  should  have  been  granted ; 
and,  in  such  case,  under  the  ruling  of  Sampson  &  Wyatt  v.  Singer 
Manufacturing  Co.,  5  S.  C.  465,  and  Willis  v,  Knox,  6  S.  C.  476, 
a  new  trial  is  proper. 

As  to  the  two  last  exceptions  in  which  error  is  assigned,  because 
the  presiding  judge  failed  to  charge  that  there  was  a  third  class,  in 
addition  to  the  two  presented  by  him  to  the  jnry,  to  wit,  a  class 
where  there  is  mutual  negligence.  We  do  not  leel  at  liberty  to 
consider  these  exceptions,  because  the  proposition  insisted  upon, 
though  perhaps  sound  as  a  le^l  principle,  was  not  brought  to  the 
attention  of  the  judge.  A  proposition  charged  by  the  judge  may 
be  made  the  ground  of  exception,  but  a  failure  to  charge  can  only 
be  made  so  when  a  request  is  made,  and  it  is  refused  by  the  judge. 
Abrahams  v.  Kelly  &  Barrett,  2  S.  C.  238. 
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The  last  matter  to  be  considered  is,  the  refusal  of  his  Honor  to 
charge  the  three  propositions  requested  by  the  defendant,  and 
found  above.  We  do  not  think  that  the  refusal  of  the  judge  to 
charge  these  propositions  as  stated,  was  such  error  as  to  constitute 
substantial  ground  for  exception.  No  doubt  that  the  use  of  a  rail- 
road track  is  for  its  owners,  and  those  acting  under  them,  except 
at  crossings,  where  the  public  have  a  right  of  way,  as  stated  in  the 
first  part  of  the  first  request.  Mulherrin  v.  Delaware,  etc.,  R.  IL 
Co.,  81  Pa.  St.  866 ;  Philadelphia  &  Reading  R.  R.  Co.  v.  Hummell, 
44  Pa.  St.  375 ;  1  Thomp.  ifegl.  457.  But  it  does  not  follow  uni- 
versally, and  in  every  case,  that  a  man  who  walks  upon  a  railroad 
track,  does  so  at  his  peril,  as  to  all  dangers  which  he  may  encounter 
and  under  all  circumstances. 

As  an  illustration :  Suppose  in  this  instance,  the  defendant,  know- 
ing that  its  track  was  being  trespassed  upon  by  parties  unauthor- 
izedly  appropriating  it  as  a  track  or  road  to  walk  upon,  and  to 
break  up  this  use,  had  placed  a  dangerous  explosive  instrument 
thereon,  likely  to  explode  from  mere  contact,  wnich  was  concealed 
from  view,  with  no  notice  or  advertisement  to  the  public  of  the 
facts,  and  a  traveller,  though  technically  a  trespasser,  had  been  in- 
jured thereby,  could  it  be  claimed  as  a  legal  proposition  that,  un- 
der such  circumstances,  the  company  would  be  exempt  from 
liability  ?    We  think  not. 

So,  too,  although  the  second  part  of  the  request  may  have  been 
good  technical  law,  to  wit :  ^^  That  if  the  deceased  was  upon  the 
track  of  the  defendant  without  lawful  authority,  and  using  it  for 
his  own  convenience,  he  was  a  trespasser,  and  the  company  were 
under  no  obligation  to  take  precautions  against  possible  injuries  to 
trespassers ;"  yet  this  principle  could  not  have  shielded  the  defend- 
ant from  such  injury  as  may  have  been  produced  by  its  negligence, 
if  any,  in  every  case  without  exception.     It  would,  no  doubt,  re- 

Saire  a  much  stronger  case  to  make  out  negligence  as  to  a  trespasser 
lan  is  required  in  ordinary  cases,  but  we  nave  found  no  case  which 
goes  to  the  extent  of  declaring  that  a  trespasser  has  no  protection. 
2  Thomp.  Negl.  1162,  in  notis. 

The  general  rule  is,  perhaps,  as  defendant  requested,  but  it  is 
subject  to  several  modincations.  It  does  not  exempt  from  liability 
the  owners  of  lands  who  permit  pitfalls  and  obstructions  to  re- 
main on  them  so  near  the  highway  that,  when  combined  with  the  or- 
dinarv  accidents  of  travel,  they  result  in  injury  to  travellers.  There 
is  a  class,  too,  of  cases,  where  such  proprietors  are  held  liable  for 
injuries  to  children,  although  trespassing  at  the  time,  because,  from 
the  peculiar  nature  and  open  and  exposed  position  of  the  dangei*- 
ous  defect  or  agent,  the  owners  should  reasonably  anticipate  such 
an  injury.  And  there  are  other  similar  cases  where  the  general 
doctrine  above  does  not  apply  in  full.  1  Thomp.  Negl.  304,  and 
the  cases  cited  in  the  notes.     In  such  cases  the  question  of  negli« 
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gence  is  still  open,  and  it  is  for  the  jury.  We  think,  therefore,  it 
would  have  been  error  in  the  jnd^  to  have  charged  broadly,  and 
without  the  proper  qualification,  tne  proposition  requested. 

N6r  do  we  think  the  second  request  could  have  been  chained 
in  full.  The  latter  portion  is,  no  aoubt,  sound  law,  to  wit :  "  That 
even  where  there  is  negligence  on  the  part  of  the  defendant,  if  the 
deceased,  by  the  exercise  of  ordinary  care,  could  have  avoided  the 
injury,  and  did  not,  he  is  the  author  of  his  own  injury,  and 
cannot  recover."  This  is  nothing  more  than  the  well-estaDlished 
principle,  that  where  there  is  contributory  negligence  on  the  part 
of  the  injured  party  to  the  extent  of  its  bein^  one  of  the  proxi- 
mate causes  of  the  injury,  then  the  courts  will  not  undertake  to 
graduate  or  apportion  the  dam^&es  according  to  the  contribution 
from  either  side,  but  will  leave  the  matter  as  they  find  it.  Gunter 
V.  Graniteyille  Manufacturing  Co.,  15  S.  C.  443,  and  the  cases 
there  cit6d. 

If  this  had  been  a  distinct  request,  made  by  itself,  it  would  have 
been  error  to  refuse  it.  In  fact,  as  we  read  the  charge  in  one  por- 
tion, it  was  distinctly  laid  down,  though,  to  some  extent,  subse- 
quently modified,  or  rather  left  out.  But  the  objection  to  the  re- 
quest is,  that  it  incorporated  several  propositions,  all  of  which 
could  not  be  charged,  and  the  rule  is  that  the  judge  is  not  called 
upon  to  disintegrate  the  request  and  take  it  up  m  its  several  parts, 
charging  such  as  are  sound,  and  rejecting  the  unsound.  On  the 
contrary,  he  takes  it  as  a  whole,  and  considers  it  as  a  whole.  Here, 
this  request  embraced,  in  addition  to  the  one  just  discussed,  the 
following  also,  to  wit :  That  to  entitle  the  plaintiff  to  recover,  he 
must  prove  negligence  in  the  defendants,  and  no  want  of  ordinary 
care  on  the  part  of  the  deceased.  In  other  words,  that  the  plain- 
tiff's cause  of  action  rested  in  the  first  instance,  not  simply  upon 
the  negligence  of  the  defendant,  but  also  upon  the  exercise  of  due 
care  upon  the  part  of  the  deceased,  and  that  the  burden  of  proof, 
as  to  both  of  tncse  elements,  was  upon  the  plaintiff. 

It  is  a  general  rule  that  the  buraen  of  proof  is  upon  the  party 
who  maintains  the  affirmative  of  the  issue.  In  other  words,  he 
who  asserts  a  fact  necessary  to  sustain  an  action  must  prove  it ; 
and  he  who  asserts  one  which  is  to  bar  the  action  must  also  prove  it. 
Mr.  Thompson,  on  Negligence,  states  that  in  applying  this  rule  to 
actions  where  it  is  sought  to  recover  for  an  injury  on  the  ground 
of  negh'gence,  the  authorities  are  not  in  accord.  Generally,  con- 
tributory negli^nce,  on  the  part  of  the  plaintiff,  will  bar  a  recov- 
ery, and  it  would  seem,  therefore,  to  be  a  matter  of  defence,  and 
that  it  would  devolve  upon  the  defendant  to  prove  it.  2  Thomp, 
Negl.  1175.  While,  as  Mr.  Thompson  says,  the  decisions  in  the 
di£^rent  States  are  not  uniform  upon  this  question,  nor,  indeed, 
upon  many  of  the  questions  involved  in  this  interesting  subject,  to 
wit,  the  liability  oi  railroads  and  other  companies  for  injuries,  a 
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subject  that  is  daily  growing  more  and  more  important,  jet  the 
current  of  the  decisioDB  is  strongest  in  favor  of  the  proposition 
that  contributory  negli^nce  is  a  matter  of  defence,  and  the  bur- 
den of  proving  it  is  with  the  defendant  2  Thomp.  Kegl.  117&- 
77,  in  notis. 

The  defendant  excepts,  lastlv,  because  the  judge  declined  to 
charge  that,  if  the  jury  believed  the  accident  was  caused  by  the 
effort  of  the  deceased  to  open  the  torpedo,  then  the  verdict  should 
be  for  the  defendant.  As  we  have  already  stated,  where  the  plain- 
tiff has  contributed  to  the  accident  to  the  extent  of  furnishing  a 
proximate  cause  thereof,  the  defendant  is  exempt  from  liability  as 
matter  of  law,  and  the  judge  could  so  charge ;  but  whether  a  par- 
ticular fact,  if  proved,  shall  amount  to  such  contribution,  is  a  mat- 
ter for  the  jury  and  not  for  the  court  What  is  negligence  is 
defined  in  tne  books,  and  is  a  question  of  law,  and  it  is  the  same 
whether  it  comes  from  the  defendant  or  the  plaintiff ;  but  whether 
it  is  proved  to  be  present  in  a  special  case  is  a  question  of  fact  for 
thejurv- 

Tjae  law  holds  that  the  want  of  due  care  is  negligence.  This 
much  the  judee  can  legitimately  charge,  but  whether  a  particular 
fact,  if  proved,  shows  the  want  of  due  care,  is  for  the  jury  acting 
upon  all  the  evidence  introduced.  The  objection  to  the  exception 
is  that  it  requested  the  judge  to  decide  the  effect  of  a  certain  fact 
assumed  to  be  proved  upon  the  issue  which  was  before  the  jury, 
and  which  issue  under  the  law  they  alone  could  determine.  Under 
this  view  we  think  the  judge  was  not  in  error  in  declining  to 
charge  the  proposition  as  stated. 

For  the  reasons  given,  we  think  the  non-suit  should  have  been 
granted,  and  its  reinsal  beloV,  under  the  cases  of  Sampson  &  Wyatt 
V.  Singer  Manufacturing  Co.,  5  S.  C.  465,  and  Willis  v.  Knox,  5 
S.  C.  476,  supra,  now  rendering  a  new  trial  proper;  to  this  end  it 
is  the  judgment  of  this  court  that  the  judgment  of  the  Circuit 
Court  he  reversed. 


LouiBViLLB,  New  Albany  and  Chioago  Bt.  Co. 

V. 

Dttnkin. 

/ 

(Aduxmoe  Ckue,  Indiana.    December  15,  1888.> 

Id  an  action  brought  against  a  railroad  companj  to  recover  damaffes  for 
personal  injuides  the  jury  found  that  the  plaintiff  got  upon  one  of  tne  de- 
lendants'  trains  while  drank  and  not  as  a  passenger  and  was  violently  ejected 
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therefrom  hj  the  conductor  while  the  train  was  in  motion,  whereby  he  was 
injured.     The  verdict  was  for  the  plaintiff. 

Seldy  that  there  was  evidence  to  support  the  verdict  and  that  the  same 
would  not  be  disturbed. 

Appeal  from  the  Owen  Circuit  Court. 
Friedly,  Pierson  &  Friedly  for  appellants. 
Friess  &  Fowler  for  tlie  appellee. 

BiOKNELL,  C. — In  this  action  the  appellee  claimed  damages  from 
the  appellants  for  the  loss  of  his  right  arm.  The  complaint  alleged 
that  the  defendants'  conductor  wrongfully,  wilfully  and  maliciously 
pushed  the  plaintifE  off  the  platform  of  one  of  the  defendants'  cars 
while  it  was  in  motion,  whereby  the  plaintijBf  was  thrown  under 
the  car  and  one  of  its  wheels  passed  over  his  right  arm  and 
crushed  it  so  that  it  had  to  be  cut  off,  to  his  damage  $10,000. 

The  defendants  answered  by  a  general  denial.  The  issue  wsa 
tried  by  a  jury  who  returned  a  verdict  for  the  plaintiff  for  $500, 
and  answered  interro^tories  as  follows : 

1.  Was  the  plaintiff  drunk  when  he  went  upon  the  defendants' 
train? 

Ans.  Yes. 

2.  Did  the  plaintiff  go  upon  the  defendants'  train  for  the 
purpose  of  taking  passage  ?  and  if  yea,  where  was  he  going! 

An8.  No. 

3.  Did  he  attempt  to  get  off  the  train  when  it  was  in  motion  1 
Ans.  No. 

4.  Was  he  thrown  from  or  put  off  the  defendants' train  by 
the  conductor  thereof  ?    Ans.  Yes. 

5.  Was  he  thrown  or  pushed  from  the  defendants'  train?  if  yea, 
by  whom  ?    Ans.  Yes,  by  the  conductor. 

6.  Was  the  train  boy  John  D.  Trimmer,  an  employee  of  the  de- 
fendants at  the  time  of  the  accident  ?    Ans.  No. 

A  motion  by  the  defendants  for  a  new  trial  was  overruled.  A 
motion  for  judgment  for  the  defendants  upon  the  answers  to  the 
interrogatories  was  overruled.  A  motion  in  arrest  of  judgment 
was  overruled.  Judgment  was  rendered  on  the  verdict,  and  the 
defendants  appealed. 

There  are  several  errors  assigned,  but  only  one  of  them  is  dis- 
cussed in  the  appellants'  brief ,  namely :  Overruling  the  motion  for 
a  new  trial.  And  only  one  of  the  reasons  alleged  for  a  new  trial 
is  discussed  in  the  appellants'  brief,  namely.  That  the  verdict  is  not 
sustained  by  sufficient  evidence. 

Upon  this  the  appellants'  counsel  say :  "  While  we  know  the 
rule  of  this  court  is  that,  it  will  not  disturb  the  verdict  of  a  jury,  if 
the  evidence  tends  to  sustain  it,  yet  there  is  so  little  evidence  to 
support  the  verdict,  that  we  feel  it  our  duty  even  against  prece- 
dents established,  to  insist,"  etc. 
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The  plain tifPs  statement  as  a  witness,  if  believed,  proved  his  case, 
and  he  wds  supported  by  the  testimony  of  a  witness,  who  swore 
that  he  saw  a  man  have  hold  of  one  of  plaintiffs  arms  and  push 
him  off  the  car  and  kick  at  him  as  he  went  off.  Another  witness 
swore :  '^  The  train  passed  me  and  I  looked  and  plaintiff  fell  off 
the  train,  and  I  saw  the  foot  of  some  one  follow  ont  after  him,  like 
kicking  him."  There  was  other  testimony  tending  to  show  that 
there  was  nobody  on  the  platform  with  the  plaintin,  when  he  left 
the  train  except  the  condnctor. 

The  plaintiff's  testimony,  if  believed  by  the  jury,  strongly  tends 
to  sustain  the  verdict,  in  such  a  case  the  verdict  cannot  be  dis- 
turbed because  of  conflicting  testimony.  HaU  v.  Stanley,  87  Ind. 
219  ;  The  Lake  Erie,  etc.,  Co.  v.  Everett,  87  Ind.  229  ;  Arnold  v. 
Wilt,  87  Ind.  367 ;  State  ex  rel.  v.  Wyle,  87  Ind.  396.  Assign- 
ments of  errors  not  discussed  by  counsel  are  waived.  Byram  v. 
Galbraith,  75  Ind.  134.  Reasons  alleged  for  a  new  trial  but 
not  discussed  in  appellants'  brief  are  waived.  Wright  v.  Abbott,  85 
Ind.  154. 

The  judgment  ought  to  be  aflirmed.    Per  curiam. 

Judgment  affirmed. 

Expulsion  of  TrespaMors  on  Trains. — A.8  to  the  liability  of  arulroad  com- 
pany for  the  expulsion  of  trespassers  from  their  trains  or  stations  in  a  violent 
and  unjustifiable  manner  by  the  servants  of  the  company  see  Penna.  Co.  e. 
Toomey,  1  Am.  &  Eog.  R  R.  Oas.  461;  Oauley  v.  P.,  C.  &  St.  L.  R  Co.,  3 
Am.  &  Eng.  R.  R.  Gas.  4;  s.  c,  4  Am.  &  Eng.  R.  R.  Cas.  583;  HofiEman  e. 
New  York  Central  &  H.  R.  R.  Co.,  4  Am.  &  Eng.  R  R  Cas.  537;  Marion  «. 
Chicago,  etc.,  R  Co.,  8  Am.  &  Eng.  R.R  Cas.  177;  Johnson  e.  Chicago,  etc, 
R  Co.,  8  Am.  &  Eng.  R  R  Cas.  206;  Carter  e.  Looisville,  etc.,  R  R  Co., 
8  Am.  &  Eng.  R  R  Cas.  847:  Finney  v.  Northern  Pac  R  Co.,  12  Am.  A 
Bng.  R  R  Gas.  17. 


Dayib 

V. 

Ohkuoo  akd  N.  W.  Bt.  Oo. 

(Advance  Oaae^  Wisearmn.    November  20,  1883.) 

Where  the  right  of  way  of  a  railroad  company  has  been  in  constant  use  by 
travellers  on  foot  for  more  than  twenty  years,  without  objection  from  the 
company,  it  is  for  the  jury  to  say  whether  the  company  acquiesced  in  such 
user.  Such  a  user,  while  not  establishing  a  public  highway  upon  the  com- 
pany's right  of  way,  would  relieve  the  persons  passing  over  the  same  from 
being  treated  as  trespassers  by  the  company. 

There  is  a  clear  distinction  between  the  care  which  a  railroad  company  is 
bound  to  exercise  towards  mere  trespassers  and  towards  those  who  are  on  its 
right  of  way  by  the  license  of  the  company,  and  in  case  of  a  long  and  con- 
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stant  user  of  such  way  the  company  and  its  servants  are  charged  with  notice 
of  it,  and  cannot  nefflect  precautions  to  prevent  danger,  to  persons  travelling 
thereon.     Wilful  injury  is  not  the  only  ground  of  liability  in  such  a  case. 

The  leaving  of  a  boiler  and  pile-driver  unattended  for  more  than  half  an 
hour,  in  the  condition  shown  by  the  evidence,  was  culpable  negligence  on 
the  part  of  the  servants  of  the  company,  and*  it  was  for  tne  jury,  and  not  the 
court,  to  say  whether  such  negligence  was  the  cause  of  the  explosion,  and 
whether  leaving  such  boiler  unattended  in  the  vicinity  of  a  place  where  they 
knew  people  would  be  passing,  was  a  want  of  ordinary  care  towards  them. 
Nor  could  the  court  say,  as  a  matter  of  law,  that  the  explosion  was  due  to 
unforeseen  causes,  and  would  have  happened  had  the  man  m  charge  remained 
in  attendance. 

A  licensee  assumes  the  risks  incident  to  the  business  of  the  company  whose 
way  he  uses;  but  if  injury  be  caused  by  negligence  of  the  company  he  may 
recover  therefor. 

The  statute  forbidding  persons  from  walking  along  the  track  of  a  railroad 
has  DO  bearing  in  a  case  of  permissive  user  like  this. 

Appeal  from  Circuit  Court,  Jefferson  County. 

I.  W.  &  G.  W.  Bird  for  appellant,  John  H.  Davis. 

W.  B.  Vilas  for  respondent,  Chicago  &  Northwestern  By.  Co. 

Taylob,  J. — The  appellant  brought  this  action  to  recover  dam- 
ages resulting  to  him  from  the  explosion  of  a  steam-boiler  of  the 
respondent  company.  The  steam-boiler  which  exploded  and  caused 
the  injury  was  used  for  working  a  pile-driver,  and  at  the  time 
was  on  a  nat  car  on  a  side  track  on  the  right  hand  of  the  main  line 
going  north  from  the  depot  in  the  city  of  Fort  Atkinson.  About 
thirty-five  minutes  before  the  explosion  took  place,  the  men  in 
charge  of  the  steam-boiler  and  pile-driver  left  the  same  and  went 
into  the  city  to  take  their  dinner.  During  this  thirty-five  minutes 
none  of  the  employees  of  the  respondent  were  in  charge  of  the  pile- 
driver  or  steam-boiler.  When  the  employees  in  charge  left,  tnere 
was  a  strong  fire  in  the  fire-box,  and  as  the  proof  tends  to  show 
plenty  of  water  in  the  boiler,  and  according  to  the  evidence  of  the 
engineer  in  charge  the  safety-valve  was  set  so  as  to  blow  off  steam 
at  110  pounds  pressure. 

The  cause  of  the  explosion  was  not  very  clearly  shown  on  the 
trial,  but  there  was  evidence  which  strongly  tended  to  show  that 
the  boiler  was  either  originally  made  of  brittle  and  imperfect  iron, 
or  that  it  had  become  so  by  use,  and  that  the  steam  did  not  blow  off 
under  a  pressure  of  120  pounds,  which  all  admit  was  a  dangerous 
pressure.  Upon  the  trial,  and  after  all  the  evidence  was  m,  the 
circuit  judge  directed  a  verdict  for  the  defendant.  This  verdict 
was  directed,  as  is  stated  by  the  learned  counsel  for  the  defendant, 
"  upon  the  simple  ground  that  the  alleged  negligence,  which  the 
appellant  claimed  the  defendant  was  answerable  for,  was  not  a 
breach  of  any  duty  which  the  defendant  owed  to  the  appellant  in 
the  position  in  which  the  appellant  had  placed  himself.  The  sim- 
ple fact  is  that  the  plaintiff  went  upon  the  ground  of  the  defendant 
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tminvited,  and  in  pursuit  of  his  own  personal  ends,  and  was  there 
injured  by  the  accidental  explosion  of  a  boiler  belonging  to  the 
defendant,  and  rightfully  being  where  it  was."  The  location  of 
the  place  where  the  accident  took  place  is  fully  described  in  the  bill 
of  exceptions,  and  is  briefly  as  follows  :  The  defendant's  track  runs 
nearly  north  and  south  through  the  city  of  Fort  Atkinson,  and 
crosses  the  Bock  river  on  a  bridge  running  in  the  same  direction. 
The  depot  is  south  of  the  bridge  about  400  feet.  It  is  claimed  by 
the  appellant  that  there  are  two  public  streets  which  cross  the  line 
of  the  railroad  track,  east  and  west,  north  of  the  depot  and  south 
of  the  bridge.  The  first  street  north  of  the  depot  is  Milwaukee 
Street.  About  the  exiBtence  of  this  street  there  is  no  contention. 
North  of  Milwaukee  Street  and  south  of  the  river,  the  appellant 
claims  there  is  a  public  street  crossing  the  defendant's  tracK,  in  an 
east  and  west  direction,  called  South  W  ater  Street.  The  defendant 
denies  that  this  street  crosses  the  track,  but  admits  that  it  is  an 
open  public  street  east  of  the  track. 

The  appellant  claims  that  there  is  also  a  public  street  running 
north  from  South  Water  Street  to  the  river,  and  that  the  defend- 
ant's track  crosses  this  street  in  a  northeasterly  direction.  The 
place  where  the  pile-driver  stood  when  the  boiler  exploded  was 
within  the  limits  of  what  the  appellant  claims  is  South  Water 
Street ;  and  if  the  street  is  a  public  street  its  entire  width  across 
the  track,  there  is  no  doubt  but  that  the  pile-driver  stood  in  that 
street.  The  appellant  was  about  fifty  feet  north  of  the  pile-driver 
and  500  feet  north  of  the  depot  when  the  explosion  took  place ; 
and  counsel  for  the  appellant  claims  that  he  was  within  the  limits 
of  the  street  he  calls  Lumber  Street.  The  evidence  shoMrs  that  the 
right  of  way  of  the  respondent  was  fenced  on  both  sides  thereof, 
from  what  is  claimed  to  be  the  north  side  of  South  Water  Street 
to  the  river,  and  on  the  west  side  again  from  the  south  side  of  what 
is  claimed  to  be  South  Water  Street  in  a  southerly  direction,  leav- 
ing a  space  between  the  ends  of  the  fence  on  the  west  side  about 
the  width  of  Sonth  Water  Street.  For  a  considerable  distance 
north  of  the  south  line  of  what  is  called  South  Water  Street,  the 
right  of  way  was  filled  with  lumber  piles  on  the  east  side  and  cord- 
wood  on  the  west  side,  leaving  only  room  for  two  railroad  tracks. 
The  west  track  was  the  main  track  and  the  east  one  the  side  track, 
on  which  the  pile-driver  stood  when  the  explosion  took  place.  The 
lumber  piles  on  the  east  side  of  the  track  extend  across  what  is 
claimed  to  be  South  Water  Street,  except  an  opening  of  about 
eighteen  feet  near  the  south  side  of  the  Hue  of  said  street.  The 
respondent  claims  that  this  opening  was  a  private  crossing  used  by 
Wucox,  the  owner  of  the  lumber-yard,  ana  was  known  as  Wilcox 
crossing,  and  was  not  a  public  street  in  any  sense ;  at  all  events, 
not  exceeding  in  width  the  18  feet  which  he  designates  as  Wilcox 
crossing.    Wilcox's  lumber  and  timber  piles  extend  north,  dong 
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the  east  side  of  the  right  of  way,  to  within  50  feet  of  the  river, 
occupying  a  great  portion  of  the  east  part  of  the  respondent's  right 
of  way.  On  the  west  side  Wilcox's  wood  piles  occupied  the  west 
part  of  the  right  of  way  about  40  or  50  feet  north  of  the  crossing. 

The  appellant  claims  that  for  twenty  yeare  or  more — in  fact, 
ever  since  the  company  built  its  bridge  across  the  river — the  public 
'have  constantly  used  the  bridge  to  cross  from  the  north  to  the 
south  side  of  tne  river,  and  vice  versa ;  and  the  right  of  way  of  the 
railroad  south  of  the  river,  as  far  south  as  Milwaukee  Street,  as  a 
travelled  way  from  the  bridge  south  to  reach  South  Water  and  Mil- 
waukee Streets ;  the  place  where  the  people  travelled  was  between 
the  side  track  and  the  main  track ;  and  that  the  respondent  had 
full  knowledge  of  the  fact  that  such  right  of  way  had  been  and  was 
'so  constantly  used  for  foot  travel;  and  that  no  protest  or  objection 
had  been  made  by  said  company  to  the  use  of  its  right  of  way  for 
that  purpose.  The  evidence  also  shows  that  the  day  before  the 
accident  happened  the  respondent  was  repairing  the  bridge,  and ' 
the  trains  from  the  north  aid  not  cross  the  bridge ;  the  passengers 
aud  baggage  were  transferred  across  the  bridge  on  a  hand-car,  or 
passed  tne  bridge  on  foot,  to  the  train  on  the  south  side  of  the 
river;  that  on  the  day  the  accident  happened  the  train  stopped  for 
a  few  minutes  on  the  north  side,  but  finally  passed  over  the  bridge  ; 
some  of  the  passengers  got  o£E  on  the  north  side  and  passed  the 
bridge  on  foot ;  that  the  plaintiff,  who  was  a  hotel-keeper,  came  to 
defendant's  depot  to  solicit  passengers  for  his  hotel,  ana  seeing  the 
train  stop  nortn  of  the  river,,  and  passengers  alighting  therefrom, 
and  perhaps  supposing  the  train  woi^ld  not  cross,  started  north 
along  the  travelled  track  between  the  side  and  main  track  to  meet 
the  passengers  from  the  train,  and  when  about  fifty  feet  north  of 
the  pile-driver,  while  walking  along  the  said  travelled  path  or  tracl^ 
the  Doiler  exploded  and  he  was  injured. 

It  is  said  tne  ruling  of  the  court  below  was  that  the  plaintiff  was 
either  a  trespasser  on  the  defendant's  right  of  way,  or  at  best  a 
mere  licensee  thereon,  and  could  not,  therefore,  recover  of  the  de- 
fendant company,  unless  he  showed  '^  that  he  was  injured  by  the 
wilful  misconduct  of  its  servants  or  employees,"  and  thereupon  di- 
rected a  verdict  for  the  defendant. 

The  learned  counsel  of  the  appellant,  claim  that  the  evidence 
tends  to  show — First,  that  the  boiler  and  pile-driver,  when  it  ex- 
ploded and  injured  the  appellant,  was  standing  within  the  limits 
of  a  public  street  of  the  city  of  Fort  Atkinson  ;  second,  that  the 
appellant,  when  injured,  was  passing  along  a  public  street  of  said 
city ;  third,  that  if  he  was  not  in  a  public  street  when  injured  he 
was  travelling  along  a  beaten  path  between  the  railroad  tracks,  and 
not  on  the  same,  which  had  been  used  by  the  public  for  passing 
north  and  south  over  Kock  river  from  MilwauKee  Street  south  to 
a  public  street  on  the  north  side  of  the  river  ;  and  that  for  twenty 
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years  this  way  had  been  used  by  the  pnblic  travelKng  on  foot  be- 
tween said  points  with  the  knowledge  and  acquiescence  of  the  rail- 
way company ;  fourth,  that  it  was  at  least  a  want  of  ordinary  care, 
if  not  ^oss  negligence,  on  the  part  of  the  persons  in  char^  of  the 
pile-driver  and  steam-boiler,  to  leave  it  unattended  for  &e  space 
of  more  than  half  an  hour  in  the  place  and  in  the  condition  it  was 
immediately  before  and  at  the  time  the  boiler  exploded  and  caused 
the  injury. 

It  is  not  seriously  contended,  on  the  part  of  the  learned  counsel 
for  the  respondent,  that  if  the  first  two  propositions  are  sustained 
by  the  evidence,  or  that  if  the  evidence  was  such  as  would  iustif^r 
the  finding  of  a  verdict  sustaining  these  propositions,  then  tne  rul- 
ing of  the  court  directing  a  verdict  for  the  respondent  was  error, 
and  the  judgment  must  be  reversed.  We  think  it  would  also  be 
clear  that  the  verdict  was  improperly  ordered,  if  the  evidence 
given  on  the  trial  showed  that  the  appellant  was  in  a  public  street 
of  the  city  when  the  explosion  tooK  place.  If  that  fact  were 
proven  there  could  be  no  charge  made  against  the  appellant  that  he 
was  guilty  of  any  fault  which  contributed  to  his  injury,  and,  hav- 
ing gi  right  to  be  upon  one  of  the  public  streets  of  the  city,  the 
railway  company  was  bound  to  use  ordinary  care,  at  least,  to  pre- 
vent an  injury  to  him.  And,  as  seen  hereafter,  we  are  very  cuear 
that  the  evidence  tended  to  show  that  the  persons  in  charge  of  the 
pile-driver  and  boiler  were  not  in  the  exercise  of  ordinary  care 
when  the  explosion  took  place. 

"We  are  not  prepared  to  say  that  there  is  sufficient  evidence  to 
sustain  a  verdict  finding  that  the  appellant  was  within  a  public 
street  of  the  city  when  he  was  injured ;  and  we  would  be  unwilling 
to  reverse  the  niling  of  the  circuit  judge  upon  this  point  alone. 
Upon  the  second  point,  that  the  pile-driver  and  boiler  were  within 
the  limits  of  a  public  street  at  tne  time  of  the  explosion,  we  are 
more  in  doubt.  But  as  we  have  concluded  the  veraict  must  be  set 
aside  upon  other  grounds,  we  do  not  deem  it  necessary  to  say  any- 
thing more  than  this.  It  seems  to  us,  after  a  careful  reading  of 
the  evidence,  there  is  proof  in  the  case  which  might  sustain  a  ver- 
dict that  South  Water  Street,  spoken  of  in  the  evidence,  was  a 
public  street,  and  crossed  the  right  of  way  of  the  company  in  said 
city,  as  claimed  by  the  appellant.  But  if  this  fact  were  found  in 
favor  of  the  appellant,  it  would  not  be  decisive  of  his  right  to  re- 
cover, if  he  were  not  himself  within  the  limits  of  a  pnblic  street 
when  injured.  It  would  only  have  a  bearing  upoii  the  question  of 
the  company's  negligence  or  want  of  care  at  the  time  the  accident 
took  place  ;  and  as  we  think  the  question  of  the  company's  n^li- 
gence  was  a  question  for  the  jury,  in  the  view  of  the  case,  which 
'«re  will  now  proceed  to  consider,  we  think  it  unnecessary  to  con- 
sider further  what  bearing  such  finding  would  have  upon  the  ap- 
pellant's rights.     As  to  the  third  proposition  of  the  appellant,  viz., 
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that  the  appellant  was  travelling  alonff  a  beaten  path  between  the 
railroad  tracks,  and  not  on  them,  which  had  been  used  by  the  pub- 
lic for  passing  nort^  and  south  over  Bock  river,  from  Milwaukee 
Street  south  to  a  public  street  on  the  north  side  of  the  river,  and 
that  for  more  than  twenty  years  the  path  has  been  "  used  by  the 
public,  travelling  on  foot  between  said  points,  with  the  knowledge 
and  acquiescence  of  said  company,"  we  think  the  evidence  tends 
strongly  to  sustain  it ;  and  in  order  to  sustain  the  directed  verdict, 
we  must  consider  the  case  as  though  such  proposition  had  been 
found  in  favor  of  the  appellant  by  the  jury.  It  is  urged  that  this 
court  ought  to  say  that  tne  evidence  does  not  establish  the  fact  that 
the  company  ever  in  anyway  acquiesced  in  this  use  of  their  right 
of  way  by  the  public.  We  think  that  is  clearly  a  question  for  the 
jury  under  the  evidence  in  this  case.  We  agree  with  the  learned 
counsel  for  the  railway  company  that  the  use  of  the  right  of  way 
for  the  purpose  of  passage  by  mdividuals  occasionally,  even  with 
the  knowledge  of  tne  company,  should  not  be  construed  into  an 
acquiescence  in  such  use  by  the  company,  simp]y  because  it  did 
not  expressly  object  to  sucn  use,  or  otherwise  warn  people  from 
making  such  use  of  its  ri^ht  of  way.  '^ut  in  this  case  the  proof 
shows  more  than  an  occasional  use ;  it  tends  to  show  a  constant  use 
daily,  for  twenty  years  or  more,  without  any  protest  or  objection 
on  the  part  of  the  company.  We  think,  from  such  constant  and 
continued  use,  a  jury  might  well  say  that  such  use  was  with  the 
acquiescence  of  the  company. 

We  do  not  wish  to  be  understood  as  holding  that  even  the  con- 
tinued use  of  the  ri^ht  of  way  of  the  company,  as  proved  in  this 
case,  would  establish  a  public  way  along  the  right  of  way  of  the 
company.  To  establish  a  public  highway  alongside  of  a  railroad 
track,  and  upon  the  company's  right  of  way,  by  a  user  of  even  the 
kind  shown  in  this  case,  would,  we  think,  be  against  public  policy. 
Its  only  efiect  can  be  to  relieve  tlie  persons  passing  over  the  same 
from  being  treated  as  trespassers  by  the  company,  so  long  as  it 
continues  to  acquiesce  in  such  use. 

Treating  the  case  sis  though  the  appellant,  at  the  time  of  the  in- 
jury, was  not  a  trespasser,  but  a  licensee,  being  where  he  'was  with 
the  acquiescence  of  the  company,  the  real  question  in  the  case  is 
whether  the  company  was  guilty  of  any  such  want  of  care  or  negli- 
gence as  would  render  it  liable  to  respond  in  damages  for  the  inju- 
ries sustained  by  the  appellant.  The  ground  taken  by  the  learned 
counsel  for  the  respondent,  as  we  understand  it,  is  that  as  to  a  per- 
son who  is  on  the  company's  premises  as  a  mere  licensee  for  his  own 
purposes,  the  company  owes  no  duty,  of  what  he  designates  active 
care  or  watchfulness,  to  prevent  him  from  receiving  injury ;  that 
in  such  case  an  injury  to  such  licensee,  resulting  as  a  consequence 
of  the  omission  oi  watchfulness  on  the  part  of  the  company,  or  its 
employees,  does  not  render  the  company  responsible  therefor.    It 
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is  endeavored  to  make  a  distinction  between  the  negligent  perfor- 
mance of  an  act  which  directly  causes  the  injury  and  tiie  negligent 
omission  to  do  an  act  which  results  in  injury  to  the  same  person. 
Several  cases  are  cited  by  the  learned  counsel  which  are  supposed 
to  go  upon  this  distinction.  Nicholson  v.  Railroad  Co.,  41  N.  Y. 
626 ;  Sutton  v.  Railroad  Co.,  66  N.  Y.  243  ;  Johnson  v.  Railroad 
Co.,  126  Mass.  76 ;  Sweeny  v.  Raihoad  Co.,  10  Allen,  368;  Carl- 
ton V,  F.  I.  &  S.  Co.,  99  Mass.  216  ;  Gillis  v.  Railroad  Co.,  59  Pa.  St 
129 ;  Railroad  Co.  v,  Godfrey,  71  111.  500  ;  Railroad  Co.  v.  Heth- 
erinffton,  83  111.  613  ;  Murray  u  McLean,  67  111.  378-383 ;  and  a 
number  of  other  cases. 

There  is  in  these  cases  considerable  discussion  upon  the  subject 
of  the  relation  between  the  licensor  and  licensee,  and  as  to  what, 
if  any,  duty  the  licensor  owes  to  the  licensee ;  but  in  nearly  or 
quite  sill  of.  the  cases  the  question  determined  was  whether,  under 
tne  circumstances,  the  defendant  was  guilty  of  any  neglect  or  want 
of  care  which  the  licensee  might  reasonably  demand  of  him.  In 
the  first  case  cited,  in  41  N.  i .,  the  facts  were  that  the  railroad 
company  had  left  four  cars  on  their  track  near  a  place  where  the 
defendant  was  in  the  habi^,  with  others,  of  crossing  the  same  with- 
out setting  the  brakes.  It  was  proved  that  it  was  an  up  grade 
from  the  place  where  the  cars  were  left  to  the  crossing,  and  that 
they  were  driven  upon  the  crossing  by  an  unusually  high  wind. 
The  circuit  judge  charged  the  jury,  as  a  matter  of  law,  that  it  was 
negligence  such  as  would  render  the  defendants  liable  for  the  in- 
jury tp  the  plain  tiflE  if  the  brakes  were  not  set.  The  court  of  ap- 
peals held  that  the  charge  was  erroneous.  It  was  also  held  in  this 
case  that  the  plaintifE  himself  was  guilty  of  negligence  in  crossing 
the  track  witn  his  hat  drawn  down  over  his  eyes,  and  without  look- 
ing to  see  whether  there  was  any  danger  at  hand.  In  the  case  in 
66  N.  Y.,  a  similar  question  was  raised  whether  the  neglect  to  set 
the  brake  was  in  law  negligence  which  rendered  the  deiendant  lia- 
ble. The  plaintiflTs  intestate  was  crossing  the  track  as  a  mere  licen- 
see, and,  while  in  the  act,  was  killed  by  some  cars  which  were  un- 
attended and  without  brakes  set.  Justice  Andrews  says  :  "  If  the 
brakeman  knew  that  there  was  a  slight  ascending  grade  at  this 
place,  he  could  not  have  anticipated  danger  to  life  from  the  slow 
movement  of  the  cars  a  few  feet  down  the  grade.  ...  It  was  not, 
I  think,  negligence  towards  the  deceased  for  the  brakeman  to  remit 
a  precaution  which,  if  taken,  would  have  prevented  the  injury, 
when  the  injury  could  not  reasonably  have  been  anticipated,  and 
would  not,  unless  under  exceptional  circumstances,  have  happened 
from  the  omission." 

In  the  case  in  125  Mass.  the  court  held  the  plaintiff  was  an  in- 
truder and  trespasser  on  the  defendant's  right  of  way,  and  conse- 
Suently  was  entitled  to  such  care  only  as  a  trespasser  can  demand, 
n  the  case  in  10  Allen  it  was  held  the  plaintiff  was  entitled  to 
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recoyer  for  reasons  stated  in  the  case.  In  the  case  in  99  Mass. 
the  plaintiff  was  held  entitled  to  recover,  because  he  had  been 
invited  to  come  npon  the  defendant's  premises.  The  case  in  59 
Pa.  St.  was  peculiar  in  its  circumstances,  and  the  company  held 
not  liable.  The  injury  was  caused  by  the  breaking  down  of  a 
platform  not  intended  for  a  part  of  the  depot  platform,  by  the 
gathering  of  a  large  crowd  oif  people  from  curiosity  to  see  x^resi- 
dent  Johnson,  and  those  with  him,  while  stopping  for  a  short  time 
at  the  depot.  It  was  held  the  company  were  not  liable.  All  the 
case  holds,  in  fact,  is  that  the  company  was  not  guilty  of  negli- 
gence toward3  a  person  having  no  business  relations  with  the  com- 
pany, by  reason  of  the  insufficiency  of  the  platform  to  bear  up  a 
crowd  of  people  which  it  was  not  intended  to  accommodate  and 
was  not  built  to  accommodate. 

In  the  case  in  71  111.  the  court  seems  to  lay  down  the  rule  that 
a  person  who  is  on  the  railroad  company's  right  of  way  by  the 
mere  acquiescence  of  the  company  is  m  no  better  condition  than  a 
wrongdoer  or  trespasser.  "We  are  of  the  opinion  that  if  such  a  rule 
were  intended  to  be  announced  by  the  court,  it  is  neither  sanc- 
tioned by  authority  nor  justice.  In  83  HI.  the  same  doctrine  is 
announced.  The  main  point,  however,  in  that  case  related  to  the 
negligence  of  the  plaintiff  himself.  The  57  111.  was  a  case  in  which 
the  ^intiff  was  rightfully  on  the  defendant's  premises,  and  has 
very  little  bearing  on  the  question  involved  in  this  case. 

We  think  there  is  a  very  clear  distinction  between  the  care 
which  a  railroad  company  is  bound  to  exercise  towards  a  mere 
trespasser  and  one  who  is  on  its  right  of  way  by  the  license  of  the 
company.  In  the  case  of  the  mere  trespasser  the  company  or  its 
servants  have  no  cause  to  anticipate  that  he  will  be  on  its  track  or 
in  the  way  of  danger,  and  thereiore  a  mere  neglect  to  keep  a  look- 
out might  not  be  such  neglect  as  would  render  the  companyjiable  for 
running  upon  and  injuring  him.  See  Railroad  Co.  v.  Hummell, 
44  Pa.  St.  379.  Some  of  the  cases,  however,  hold  that  such  neg- 
lect would  charge  the  company  for  an  injury  to  a  mere  trespasser. 
In  a  case  like  3ie  one  at  bar,  where  the  company  knew  that  the 
right  of  way  is  constantly  used  with  its  acquiescence  by  the  public 
as  a  footwav,  its  servants  are  charged  with  notice  that  it  will  be  so 
used,  and  they  cannot,  without  fault,  proceed  in  a  manner  which 
must  necessarily  be  dangerous  to  the  persons  so  using  the  same. 
The  circumstances  of  each  case  determine  the  degree  of  care  which 
must  be  used  by  persons  in  charge  of  such  destructive  and  danger- 
ous instruments  as  steam  engines  and  railroad  trains.  The  law  of 
the  State  which  prohibits  the  running  of  trains  within  cities  at  a 
greater  rate  of  speed  than  six  miles  per  hour,  is  based  upon  the 
presumption  that  in  such  places  there  will  be  many  people  crossing 
the  track  or  within  the  vicinitv  thereof,  and  that  a  due  regard  to 
life  and  limb  demands  that  tne  cars  shall  not  be  run  at  a  speed 
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which  will  endanger  life  and  limb.  Every  man's  sense  of  jnstioe 
and  hnmanity  dictates  that  a  railroad  oompany,  in  mnninff  its 
trains  through  a  place  where  it  mnst  anticipate  that  men  will  be  in 
a  position  to  be  injured  by  careless  running,  must,  undes  such  cir- 
cumstances, exercise  a  dinerent  degree  of  care  than  when  running 
in  a  place  where  men  are  not  likely  to  be  injured  by  want  of  care. 
It  seems  to  me  that  a  railroad  company,  after  saying  to  the  public, 
you  may  use  my  ri^ht  of  way  for  travel,  cannot,  after  granting  or 
even  permiting  such  use,  run  their  road  without  any  regard  to  the 
fact  that  the  public  are  so  usin^  the  same.  The  knowled^  of  the 
company  and  its  servants  that  the  people  are  using  it  with  its  acqui- 
escence, imposes  a  dut^  at  least  of  so  running  and  managing  their 
road  as  not  to  necessarily  endan^r  the  lives  of  those  so  usin^  it 

It  may  be  that  the  company  is  not  compelled  to  use  the  highest 
degree  of  care  to  protect  those  so  using  their  track,  and  that  if  it 
uses  its  road  in  the  ordinary  way,  and  an  injury  results,  it  may  not 
be  liable.  But  certainly  it  cannot  increase  the  danger  to  those 
using  its  way  by  acts  of  carelessness,  such  as  are  not  permitted  in 
its  ordinary  use. 

The  Question  is  whether  there  was  a  want  of  that  care  on  the 
part  of  tne  company  and  its  servants  which,  under  the  circumstances, 
the  plaintiff  had  the  right  to  expect  or  demand.  This  idea  is  well 
expressed  in  the  following  cases : 

In  Railroad  Co.  v.  State,  33  Md.  642-555,  the  court  say :  "  There 
are  no  circumstances  under  which  the  defendant  could  be  relieved 
of  the  duty  of  using  ordinary  care.  What  constitutes  ordinary 
care  may  vary  with  varying  circumstances ;  but  as  a  general  rule 
it  is  for  the  jury  to  determine,  and  we  discover  nothing  to  relieve 
tlie  case  from  the  operation  of  the  general  rule."  In  mis  case  the 
deceased  had  been  killed  while  walking  on  the  defendant's  track. 

Isabel  V.  Bailroad  Co.,  60  Mo.  4y5-481.  This  was  also  an 
action  to  recover  damages  for  an  injury  to  a  child  unlawfully  on 
its  track,  and  the  court  say :  *'  Our  decisions  have  been  uniform, 
that,  although  a  person  may  be  improperly  or  unlawfully  on  the 
track  of  a  railroaa,  still  that  fact  will  not  discharge  the  company  or 
its  employees  from  the  observance  of  due  care,  and  they  have  no 
right  to  run  over  and  kill  him,  if  they  could  have  avoided  the  acci- 
dent by  the  exercise  of  ordinary  caution  and  watchfulness."  Again 
.they  say :  ^^  Diligence  and  negligence  are  relative  terms,  and  de- 
pend on  varying  circumstances.  An  act  may  be  negligent  at  a 
particular  place  which  would  not  be  so  at  another  place  and  under 
different  circumstances."  ^'In  the  present  case  the  house  was 
built  before  the  road  was  constructed.  The  company  had  run  its 
road  in  close  proximity  to  the  house,  and  had  left  the  well,  where 
the  family  got  their  water,  on  the  other  side  of  the  track.  They 
knew  that  the  track  ran  close  to  the  house,  and  that  the  family 
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i^ere  accaBtomed  to  cross  it  to  obtain  water.     This  onglit  to  have 
increased  their  vigilance." 

In  Griffiths  v.  Railroad  Co.,  14  Law  T.  Rep.  797,  Bramwell, 
baron,  says :  ^'  If  the  defendants  had  had  reasons  to  expect  that 
the  people  wonld  pass  nnder  this  crane,  or  had  invited  them  hj 
word  or  contract  in  any  way  to  do  so,  there  would  have  been  evi- 
dence of  negligence  of  which  the  suffering  party  might  complain." 
In  this  case  it  will  be  seen  that  the  defendants  are  called  upon  to 
use  ordinary  care  towards  those  persons  who  may  be  reasonably 
expected  to  pass  near  the  dangerous  instrument  in  use,  as  well  as 
towards  those  who  are  there  by  invitation. 

In  Corriffiui  v.  Union  Sugar  Refinery,  98  Mass.  577,  the  court 
uses  the  following  language :  ^'  The  material  question  is  wliether 
the  keg  fell  upon  the  plaintiff's  head  by  reason  of  the  negligence 
of  the  defendant's  servant.  If  it  did,  then  whetheri  this  was  a 
public  or  private  way,  and  whether  the  plaintiff  was  passing  over 
it  in  the  exercise  of  a  public  right,  or  upon  an  express  or  implied 
invitation  or  inducement  of  the  defendants,  or  by  their  mere  per- 
mission, he  was  rightfully  there  and  may  maintain  this  action. 
Even  if  he  was  there  under  a  permission  which  they  might  at  any 
time  revoke,  and  under  circumstances  which  did  not  make  them 
responsible  for  any  defect  in  the  existing  condition  of  the  way, 
they  were  still  liable  for  any  negligent  act  of  themselves  or  their 
servants  which  increased  the  danger  of  passing,  and  in  fact  injured 
him." 

In  Gallarfier  V.  Humphrey,  6  Law  T.  (N.  S.)  684,  Cockbum,  C. 
J.,  says :  '^  l  quite  ag^ree  that  a  person  who  merely  gives  permission 
to  pass  and  repass  aion^  his  close,  is  not  bound  to  do  more  than 
allow  the  enjoyment  of  such  permissive  right  under  the  circum- 
stances in  whidi  the  way  exists ;  that  he  is  not  bound,  for  instance, 
if  the  way  passes  along  the  side  of  a  dangerous  ditch,  or  along  the 
edge  of  a  precipice,  to  fence  off  the  ditch  or  precipice.  The 
grantee  must  use  the  premises  as  the  thing  exists.  It  is  a  differ- 
ent question,  however,  where  negligence  on  the  part  of  the  person 
thus  having  granted  the  permission  is  superadded.  It  cannot  be 
that  having  granted  permission  to  use  the  way,  subject  to  existing 
dangers,  he  is  to  be  allowed  to  do  any  further  act  to  endanger  the 
safety  of  the  person  using  the  way.  The  plaintiff  took  toe  per- 
mission to  use  the  way,  subject  to  a  certain  amount  of  risk  and 
danger,  but  the  case  assumes  a  different  aspect  when  the  negli- 
gence of  the  defendant — ^for  the  negligence  of  the  servant  is  his — 
IS  added  to  the  risk  tind  danger."  Vy  ightman.  Justice,  says :  ^^  It 
appears  to  me  that  such  permission  as  is  here  alleged  may  be  sub- 
ject to  the  qualification  tliat  the  person  giving  it  shall  not  be  liable 
for  injuries  to  persons  using  the  way  arising  from  the  ordinary 
state  of  things,  or  of  the  ordinary  natui*e  of  the  business  carried  on, 
but  that  it  is  distinguishable  from  the  case  of  injuries  wholly  aris- 
15  A.  &  E.  R.  Cas.— 28 
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ing  from  the  negligence  of  that  person's  servants."  The  injury 
in  this  case  was  caased  by  negligence  in  lowering  ^oods  from  a 
warehouse,  by  reason  of  which  the  goods  fell  upon  the  plaintiff  as 
he  was  passing  by  such  warehouse. 

The  case  of  Hounsell  v.  Smyth,  7  C.  B.  (N.  S.)  743,  which  is 
cited  by  the  learned  counsel  in  this  case,  and  relied  upon,  was  cited 
in  that  by  the  defendant,  and  the  court  held  it  not  applicable  to  a 
case  where  the  negligence  of  the  defendant  or  his  servants  was  the 
direct  cause  of  the  injury.  The  language  of  the  jiidses  in  the  case 
above  cited  is  referred  to  in  the  case  of  Sullivan  v.  Waters,  14  Iiish 
Com.  Law  R.  474,  with  approval. 

In  the  case  of  Sutton  v.  Railroad  Co.,  66  N.  Y.  244,  much 
relied  npon  by  the  learned  counsel  for  the  respondent,  the  court 
say :  "  The  defendant  having  authorized  the  workmen  to  cross  the 
track,  could  not  act  so  as  to  mislead  them,  and  subject  them  with- 
out notice  to  perils  from  which  they  had  a  right  to  suppose  they 
were  exempt,  without  responsibility  in  a  case  of  injury.  But  it 
owed  them  no  duty  to  guard  them  from  accident,  no  duty  of  active 
vigilance."  Certainly  this  language  does  not  mean  that  the  com- 
pany, under  the  circumstances,  did  not  owe  the  workmen  the  duty 
to  guard  them  against  the  palpable  negligence  of  their  servants. 
The  fact  that  there  was  no  duty  of  active  vigilance  does  not  imply 
that  the  company  or  its  servants  could  be  actively  negligent. 

In  Railroad  Co.  v.  Hummell,  44  Pa.  St.  379,  Justice  Strong 
says :  ^^  The  defendant  had  no  reason  to  suppose  that  either  man, 
woman,  or  child  might  be  upon  the  railroad  when  the  accident 
happened.  They  had  a  right  to  presume  that  no  one  would  be  on 
it,  and  to  act  upon  such  presumption.  .  .  .  Ordinary  care  they  must 
be  held  to,  but  they  have  a  right  to  presume,  and  act  upon  the 
presumption,  that  those  in  the  vicinity  will  not  violate  the  law, 
will  not  trespass  upon  the  right  of  a  clear  track ;  that  even  chil- 
dren of  a  tender  age  will  not  oe  there,  for,  though  they  are  person- 
ally irresponsible,  they  cannot  be  upon  the  railroad  without  a  cul- 
pable violation  of  duty  by  their  parents  or  guardians."  The 
company  was  held  not  negligent  in  this  case  upon  the  ground 
above  stated.  In  the  case  at  bar  it  is  clear  that  the  evidence  at 
least  tends  to  prove  that  the  company  and  its  servants  had  reason 
to  suppose  that  the  plaintiff  or  other  persons  would  be,  with  the 
acquiescence  of  the  company,  on  its  right  of  way  at  places  where 
an  injury  would  be  likely  to  occur  to  them  if  the  boiler  on  the 
pile-driver  was  permitted  to  explode  by  the  carelessness  of  those  in 
charge  of  it  at  the  place  where  the  same  was  left  by  them.  If  the 
boiler  had  been  carelessly  left  standing  alone  in  a  place  where  the 
servants  of  the  company  had  no  cause  to  suspect  that  persons 
would  be  passing  and  repassing  in  its  immediate  vicinity,  it  would 
have  been  in  some  respects  like  the  case  of  Sutton  v.  Railroad  Co. 
The  two  cases  do  not  present  the  same  points. 
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In  Vanderbeck  v.  Hendry,  34  N.  J.  Law,  472,  the  court  say : 
^^  It  is  well  settled  that  the  permission  for  or  acquiescence  in  pas- 
sage oyer  dangerous  lands,  whether  naturally  so  or  by  reason  of 
their  use,  creates  no  duty  except  to  refrain  from  acts  which  are 
wilfully  injurious  or  knowingly  in  the  nature  of  a  trap,  and  except, 
also,  where  the  circumstances  are  such  that  the  concealment  of  hid- 
den dangers  would  be  in  the  nature  of  fraud,  and  then  the  duty 
would  be  to  disclose  them.  The  rule  is  that  he  who  enjoys  the 
permissiye  or  passiye  license  is  only  relieved  from  the  responsibil- 
ity of  a  trespasser,  and  must  assume  all  the  ordinary  risks  attached 
to  the  nature  of  the  place  or  .business  carried  on."  Quotation 
might  be  made  of  a  similar  character  from  numberless  cases,  but  to 
do  so  would  unreasonably  extend  this  opinion,  and  we  will  only 
add  the  following  authorities  as  holding  similar  yiews  with  those 
aboye  quoted  from :  Kailroad  Co.  v.  Smith,  4  Am.  &  Eng.  Ry. 
Cas.  635 ;  Hoffman  v.  Railroad  Co.,  87  N.  Y.  26 ;  Rounds  v. 
Railroad  Co.,  64  N.  Y.  129 ;  Railroad  Co.  v.  Sympkins,  54  Tex. 
615;  DriscoU  v.  Newark,  etc.,  Co.,  37  N.  Y.  637;  Frick  v. 
Railroad  Co.,  6  Mo.  App.  48,  60 ;  Daley  v.  Railroad  Co.,  26  Conn. 
591 ;  Hydraulic  Works  Co.  v.  Orr,  83  Fa.  St.  382. 

We  do  not  wish  it  to  be  understood  that  we  approye  of  all  that 
may  be  said  by  the  learned  judges  in  the  cases  cited,  as  some  of 
them,  perhaps,  hold  the  defendants  to  a  higher  degree  of  care  than 
this  court  would  under  similar  circumstances.  The  general  rule  to 
be  deriyed  from  all  the  authorities  resolves  itself  into  the  one 
question,  was  the  defendant  guilty  of  any  culpable  want  of  care, 
under  all  the  circnmstances,  and  did  such  want  of  care  result  in  an 
injury  to  the  plain tiflE?  This  court  has  considered  questions  simi- 
lar to  those  presented  by  the  case  at  bar,  in  the  cases  of  Delaney  v. 
Railroad  Co.,  33  Wis.  67 ;  Townley  i;.  Railroad  Co.,  53  Wis.  626. 
In  each  of  these  cases  we  think  it  is  distincly  held  that  the  rail- 
road company  owes  the  person  who  may  be  on  its  track  or  right  of 
way  by  its  acquiescence  a  duty  of  care  towards  such  persons  which 
it  does  not  owe  to  mere  trespassers,  and  is  not  at  liberty  to  treat 
them  as  mere  trespassers.  In  the  first  case  cited,  the  present  chief 
justice,  after  showing  that  the  plaintiff  was  not  a  mere  trespasser 
upon  the  defendant's  right  of  waj^,  says :  "  We  therefore  think  the 
circuit  court  was  entirely  right  m  holding,  upon  this  proposition, 
that  the  plaintiff  was  not  precluded  from  recovery  solely  upon  the 
ground  tnat  the  place  where  the  injury  occurred  was  not  a  public 
street,  and  that  it  was  not  necessary,  under  the  circumstances,  for 
the  plaintiff  to  aver  and  prove  gross  negligence  on  the  part  of 
those  persons  who  had  charge  of  tne  locomotive  engine  and  tender, 
in  order  to  maintain  the  action." 

In  the  case  of  Townley  v.  Railroad  Co.,  supra,  it  was  urged  to  some 
extent,  as  it  is  in  the  case  at  bar,  that,  even  as  to  persons  who  were 
upon  the  defendant's  right  of  way  as  licensees,  the  company  owed 
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no  daty  of  care,  and  conld  only  be  held,  as  in  the  case  of  trespass- 
ers, to  respond  for  willf nl  injury  or  gross  negligence ;  and  many 
of  the  cases  cited  by  the  learned  counsel  for  the  respondent  in  this 
case  were  cited  by  counsel  in  that  case.  See  page  630.  Justice 
Cassoday,  who  wrote  the  opinion  in  the  Townley  Case,  starts  out 
with  the  question,  ^^  Was  there  an  absence  of  negligence  on  the 
part  of  the  defendant  ?"  The  whole  ai^ument  oi  the  opinion  is 
oased  upon  the  theory  that  the  defendant  was  answerable  for  the 
injury  if  its  employees  were  negligent  in  running  the  switch-engine 
wbicn  caused  the  injury.  It  was  taken  for  granted  that  although 
the  plaintiff  was  on  the  track  simply  by  the  license  or  aoquiesoenoe 
of  the  defendant,  still  the  defendant  owed  a  duty  to  such  licensee 
to  exercise  ordinary  care  in  running  its  trains  and  engines ;  and  if 
an  injury  was  inflicted,  by  reason  of  the  want  of  such  ordinary 
care,  then  the  defendant  was  liable.  A^in,  in  discussing  the  ques- 
tion of  the  correctness  of  excluding  certain  evidence  on  the  trial,  Jus- 
tice Cassoday  says :  "  If  such  custom  existed,  and  men,  women,  and 
children  were  daily  and  hourly  passing  over  the  same  pathway,  it 
certainly  had  an  important  bearing,  not  only  upon  the  question 
whether  Rosa  was  guilty  of  contributory  negligence  at  the  time, 
but  whether  the  deiendants  were  exercising  ordinary  care  at  the 
time.  If  men,  women,  and  children  were  daily  and  hourly  passing, 
the  servants  of  the  defendants  in  charge  must  have  known  the 
fact,  and  hence  were  called  upon  to  exercise  more  vigilance  and 
care  than  though  such  passage  seldom  occurred."  It  seems  to  me 
that  these  cases  in  this  court  give  no  sanction  to  the  theoir  that  a 
railroad  company  owes  no  duty  to  care  for  the  lives  and  limbs  of 
those  whom  it  permits  to  occupy  its  ri^ht  of  way  for  the  purpose 
of  passage,  and  can  only  be  hela  responsible  for  their  willful  injury, 
or  for  injury  which  is  the  result  of  gross  carelessness  on  the  part 
of  the  servants  of  such  company.  Kor  am  I  able  to  see  that  thev 
give  any  sanction  to  the  theory  that  although  the  company,  in  sucn 
case,  may  be  liable  where  the  injury  is  the  direct  result  of  a  negli- 
gent act  of  commission,  it  will  not  De  liable  when  the  injury  is  the 
result  of  the  negligent  omission  of  an  act  which  in  the  exercise  of 
due  care  the  defendant  ought  to  perform. 

The  case  of  Cahill  v,  Layton,  57  Wis.  is  not  in  conflict  with  the 
cases  above  cited.  All  that  was  decided  in  that  case  is  that  the 
defendant,  in  dedicating  the  way  in  question  for  the  use  of  certain 
persons,  dedicated  it  as  it  was,  and  that  he  was  not  answerable  for 
an  injury  received  by  a  person  using  the  same,  which  was  the  re- 
sult of  an  obstruction  in  the  way  as  dedicated.  It  was  decided 
upon  the  same  grounds  stated  in  the  case  of  Gallagher  v,  Uum- 
pnrey,  supra.     In  that  case  there  was  no  question  of  any  negli- 

fence  on  the  part  of  the  defendant  which  rendered  the  way  more 
angerous  for  use  than  when  it  was  first  dedicated,  nor  of  any 
act  of  negligence  of  the  defendant  occurring  at  the  time  whica 
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caused  the  injury.  We  do  not  perceive  that  the  opinion  in  that 
case  has  any  particular  bearing  upon  the  question  involved  in  the 
case  at  bar. 

The  evidence  in  the  case  at  bar  tends  to  prove  that  the  pereonsin 
charge  of  the  boiler  and  pile-driver  were  culpably  negligent  in 
leavm^  it  unattended  for  more  than  half  an  hour  in  the  condition 
the  evidence  tends  to  show  it  was.  Hayward,  the  defendant's  wit- 
ness, and  who  was  competent  to  give  an  opinion  on  the  subject,  tes- 
tified that  if  the  boiler  was  left  with  such  a  fire  in  the  fire-box,  as 
the  plaintiff  claimed  the  evidence  showed  there  was,  an  improper 
amount  of  steam  would  be  genemted  in  the  boiler.  He  further  said : 
^'  It  is  not  safe  and  proper  to  leave  a  boiler  and  engine  unattended 
with  a  large  fire  in  the  fire-box.  It  is  very  unsafe  and  improper  to 
do  it  with  a  large  fire." 

It  was  certainly  for  the  jury,  and  not  the  court,  to  say,  upon  the 
whole  evidence,  whether  this  act  of  negligence  was  the  cause  of  the 
explosion.  And  it  was  also  for  the  jury  to  say  whether  it  was  a 
want  of  ordinary  care  on  the  part  of  those  in  charge  to  leave  so 
dangerous  an  engine  unattended  in  the  immediate  vicinity  of  a 

?lace  where  they  knew  people  would  be  passing  and  repassing.* 
'his  court  cannot  say,  as  a  matter  of  law,  that  the  explosion  was  the 
result  of  causes  which  were  unforeseen,  and  that  such  explosion 
would  have  occurred  at  the  same  time  and  in  the  same  way,  and 

Srodnce  the  same  injury,  if  the  men  in  charge  had  remained  there 
uring  the  half  hour  they  absented  themselves.  These  are  ques- 
tions lor  the  jury.  We  do  not  say  that  the  plaintiff  could  recover 
in  this  action  if  the  jury  should  find  as  a  fact  that  the  explosion  of 
the  boiler  was  the  result  of  a  defect  in  the  iron  of  which  it  was  orig- 
inally made,  or  because  of  defects  arising  out  of  its  use,  and  which 
were  unknown  to  the  pei^sons  in  charge  at  the  time  of  the  accident, 
and  were  not  discoverable  by  the  ordinary  inspection  given  to  it. 
An  explosion  occurring  from  snch  causes  might  be  said  to  be  one 
of  the  risks  incident  to  the  business,  and  that  all  such  risks  the 
licensee  assumes  when  he  avails  himself  of  the  privilege  granted 
by  the  company ;  but  if  they  find  that  the  explosion  occarred  by 
reason  of  the  negligence  of  those  in  charge  in  permitting  the  steam 
to  be  raised  to  an  unsafe  pressare  in  the  boiler,  and  that  the  ex- 
plosion occurred  from  that  cause,  then  we  think  the  clear  weight  of 
authority  is  in  favor  of  the  plaintiff's  right  to  recover.  Upon  the 
first  theory,  the  want  of  attendance  at  the  time  would  not  be  the 
cause  of  the  explosion ;  and,  on  the  second  theory,  it  would  be,  or 
might  well  be  lound  to  be. 

it  is  suggested  that  because  the  statute  makes  it  an  offense  to 
walk  along  the  track  of  a  railroad,  the  defendant  should  not  be  held 
liable  for  an  injury  which  is  caused  by  its  negligence.  We  do  not 
think  that  this  statute  can  have  any  effect  in  a  case  like  the  present, 
where  the  proof  shows  that  the  law  was  constantly  violatea  by  the 
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people  with  the  knowledge  and  acquiescence  of  the  defendant.  It 
mignt  have  Bome  bearing  upon  the  question  of  negligence  as  to 
mere  trespassers,  as  the  company  woold  have  the  right  to  say,  per- 
haps, that  it  was  not  bound  to  the  exercise  of  care  towards  those 
whom  the  law  has  forbidden  to  be  upon  their  right  of  way.  See 
ToMmley  v,  Bailroad  Co.,  63  Wis.  634  The  other  questions  dis- 
cussed by  the  learned  counsel  for  the  appellant  do  not  seem  to 
me  to  have  any  direct  bearing  upon  the  plaintiffs  rights,  except  as 
far  as'  they  tend  to  prove  that  he  was  not  a  mere  trespasser  on 
the  defendant's  way  at  the  time  he  was  injured.  We  think  the 
case  should  have  been  submitted  to  the  jury  upon  the  question  of 
the  neglieence  of  the  defendant's  employees  in  charge  of  the  boiler 
and  pile-driyer  at  the  time  the  explosion  took  place  which  caused 
the  injury. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Persons  on  Track  by  License  of  Company — Duty  of  Company. — ^Wbere 
persons  have  become  accustomed  to  use  the  track  of  a  railroad  company  as  a 
foot  path  and  have  done  so  with  the  express  permission  of  the  company, 
greater  caution  is  required  in  the  running  of  trains  than  where  no  such  per- 
mission is  given.  Harty  «.  Central,  etc.,  R.  Co.,  42  N.  T.  568;  Kay«.  Penn- 
sylvania R.  R.  Co.,  65  Pa.  St.  269;  Pennsylvania  R.  R.  Co.  v.  Lewis,  79  Pa. 
8t.  88;  Illinois,  etc.,  R.  R.  Co.  v.  Hammer,  72  111.  847;  Murphy  «.  Chicago, 
etc.,  R.  Co.,  45  Iowa  661;  Brorwn  «.  Hannibal,  etc.,  R.  Co.,  50 Mo. 461;  Daley 
«.  Norwich,  etc.,  R.  R.  Co.,  26  Conn.  591;  Kansas,  etc.,  R.  Co.  «.  Pointer,  9 
Eans.  620;  s.  c,  14  Eans.  88;  Sutton  v.  New  York,  etc.,  R.  Co.,  66  N.  Y. 
248;  Nicholson  v,  Erie  R.  Co.,  41  N.  Y.  525;  Donaldson  v.  Milwaukee, 
etc.,  R.  Co.,  21  Minn.  298;  Chicago,  etc.,  R.  R.  Co.  v,  Ryan,  70  111.  211. 

Mere  passive  Acquiescence  does  not  Amount  to  License. — But  the  mere 
fact  that  persons  living  in  a  certain  locality  have  become  accustomed  to  walk 
upon  the  track  and  that  no  measures  have  been  taken  to  prevent  them  does 
not  alter  the  measure  of  duty  on  the  part  of  the  railroad  company.  Finlay- 
son  V,  Chicago,  etc.,  R.  Co.,  1  Dillon,  579;  Bancroft  v,  Boston,  etc.,  R.  Co.,  97 
Mass.  276;  Jefferson ville,  etc.,  R.R.Co. «.  Goldsmith,  47  Ind.  48;  Galena,  etc., 
tt,  Co.  «.  Jacobs,  20  III.  478;  Illinois,  etc.,  R  Co.  «.  Godfrey,  71  III.  500; 
Illinois,  etc.,  R.  Co.  v.  Hetherington,  83  III.  510;  Indiana,  etc.,  R.Co.  «.  Hudel- 
son,  18  Ind.  825 ;  Gaynor  v.  Old  Colony  R.  Co.,  100  Mass.  508;  Dhblin,  etc.,  R. 
Co.  V.  Slattery,  L.  R.  8  App.  Cas.  1155 ;  McLaren  f .  Indianapolis,  etc,  R. 
Co.,  8  Am.  &  Eng.  R.  R.  Cas.  217;  Yarnall  f>.  St.L.,  K.  C.  &  N.  R.  Co.,  10 
Am.  &  Eng.  R.  R  Caa.  726;  Hogan  «.  Chicago,  etc.,  R  Co.,  infra. 

Duty  of  Person  on  Tracic  whether  Licensee  or  not. — A  person  upoa  the 
track  of  a  ftiilroad  whether  by  License  and  permission  of  the  company  or  not 
is  bound  to  keep  his  eyes  and  ears  on  the  alert  for  approaching  trains.  If  he 
neglects  this  duty  he  is  guilty  of  contributory  negligence.  Wilcox  v.  Rome, 
etc.,  R  Co.,  89  N.  Y.  858;  Sutton  v.  New  York,  etc.,  R  Co.,  66  N.  Y.  848; 
Bancroft  v.  Boston,  etc.,  R  Co.,  97  Mass.  275;  Illinois,  etc.,  R.  Co.  e.  Heth- 
erington, 88  III.  510;  Railroad  Co.  «.  Houston,  95  U.  S.  697;  Mulherrin  «.  Del- 
aware, etc.,  R.  Co.,  81  Pa.  St.  866;  Carroll  v,  Minn.,  etc.,  R  Co.,  13  Minn. 
80;  Carlin  v.  Chicago,  etc.,  R.  Co.,  87  Iowa,  816:  Chicago,  etc.,  R  Co.  e. 
Sweeney,  52  HI.  825;  Illinois,  etc.,  R  Co.  o.  Modglin.  85  III.  481. 

Worlcmen  upon  Tracic. — Where  workmen  are  placed  upon  the  track  by  a 
railroad  company  to  do  work,  the  company  must  be  as  to  them  actively  vig- 
ilant.   Baltimore,  etc.,  R  Co.  v.  State,  88  Md.  542;  McWilliams  v.  Detroit, 
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etc.,  Mill3  Co.,  81  Mich.  274;  Gk>odfellow  v.  Boston,  etc.,  R.R.  Co.,  106  Mass. 
461;  Haley  v.  New  York,  etc.,  R.  Co.,  7  Hun.  84;  Stinson  «.  New  York,  etc., 
R.  Co.,  82  N.Y.  383;  Ominger  «.  New  York,  etc.,  R.  Co.,  4  Hun.  169;  Penna. 
Coal  Co.  «.  Conlan,  6  Am.  &  Eng.  R.  R.  Cas.  248. 

Such  persons  have  a  right  to  become  engrossed  in  their  employment  and  to 
expect  that  care  and  paios  will  be  taken  as  to  them.  Schultz  «.  Chicago, 
etc.,  R  Co.,  44  Wise.  688;  Goodfellow  «.  Boston,  etc.,  R.  Co.,  106  Mass.  461. 
But  see  Besel  v,  N.  Y.  Central  &  H.  R.  R.  Co.,  70  N.  Y.  171 ;  Baltez  v.  Ohio, 
etc.,  R.  Co.,  85  III.  500. 

Parties  Loading  and  Unloading  Freighti — Where  parties  are  engaged  in 
loading  and  unloading  freight  and  are  lawfully  on  the  track  for  that  purpose 
they  may  rely  on  diligence  on  the  part  of  the  company  in  taking  care  of 
them.  Allegheny  Valley  R.  R.  Co.  «.  Findley,  6  Cent.  L.  J.  286 ;  Newson  «. 
New  York,  etc.,  R.  Co.,  29  N.Y.  883.  But  see' Chicago,  etc.,  R.  Ca  «. 
Clarke,  70  III.  276.  And  it  is  evident  that  under  some  circumstances  such  a 
person  may  be  negligent  in  placing  himself  on  the  track.  Chicago,  etc.,  R. 
Co.  V,  Ckrk,  11  Ch.  L.  N.  Ill;  Fletcher  v.  Boston,  etc.,  R.  R.  Co.,  1  Allen 
99;  Illinois,  etc,  R.  R  Co.  v.  Weldon,  52  I1L290:  I^ew  Orleans,  etc.,  R 
Co.  u.  Bailey,  40  Miss.  895.  But  see  Newson  «.  New  york,  etc.,  R.  Co.,  29 
N.  Y.  883. 

Care  Expected  of  Person  In  Peril. — ^A  person  who  is  lawfully  on  the  track 
cannot  if  exposed  to  sudden  peril  be  expected  always  to  act  m  the  wisest 
manner.  If  he  does  not  thus  act  but  on  the  contrary  increases  his  danger 
and  is  injured  in  consequence,  his  right  to  recover  damages  is  unimpaired. 
Indianapolis,  etc.,  R  Co.  v.  Carr,  85  Ind.  510;  Chicago,  etc.,  R.  Co.  «.  Dig- 
nan,  56  111.  487 ;  Toledo,  etc.,  R.  R  Co. «.  O'Connor,  77  HL  891 ;  Schultz  v, 
Chicago,  etc.,  R  R  Co.,  44  Wise.  688. 


HOOAN 
V. 

Ohioaqo,  M.  and  St.  P.  Rt.  Co. 

(Advance  Oase,  WueonHn,    Jkeeniber  12,  1888.) 

The  question  of  negligence  is  or  may  be  a  mixed  (question  of  law  and  fact. 
It  may  embrace  facts  upon  which  the  charge  of  neghgence  is  predicated,  and 
the  conclusion  of  law  to  be  deduced  therefrom,  as  to  whether  such  facts  do 
or  do  not  constitute  negligence.  When  the  facts  found  lead  irresistibly  to 
the  conclusion  of  negligence  or  the  absence  of  it,  the  inference  of  negligence 
or  the  absence  of  it  is  purely  a  conclusion  of  law ;  but  where  the  facts  found 
may  leave  the  inference  of  negligence  or  no  negligence  in  doubt,  the  ques- 
tion of  negligence  is  for  the  jury,  because  other  facts  not  found  are  neces- 
sarily to  be  considered  and  determined  before  the  inference  can  properly  be 
drawn. 

Where  the  special  findings  of  fact  by  a  jury  and  the  averments  of  the 
complaint  conclusively  show  that  the  defendant  was  free  from  any  negli- 
gence which  caused  an  alleged  injury,  the  Question  of  negligence  is  one  of 
law,  and  findings  in  the  verdict  that  defenaant  was  guilty  of  such  negli- 
gence amount  only  to  a  conclusion  of  law,  and  are  overcome  by  the  specific 
findings  of  fact  which  demonstrate  that  the  conclusion  is  erroneous. 

Where  a  person  who  is  a  mere  licensee  upon  the  track  of  a  railway  com- 
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pany  is  injured  by  the  backing  of  a  train  of  can  by  an  engine  coupled 
thereto,  if  his  presence  there  is  unknown  to  and  unexpected  by  the  oerrants 
of  the  railway  company  operating  the  train,  and  would  not  be  reasonably 
anticipated  by  them;  if  the  usual  signals  of  ringing  the  bell  and  aounding 
the  whistle  of  the  locomotiye  are  given,  — the  former  being  continued  to  the 
time  the  couplings  were  made ;  and  if  the  train  is  being  operated  and  the 
business  conducted,  when  the  accident  happens,  in  the  usual  manner, — the 
requirements  of  ordinary  care  and  diligence  are  fully  complied  with,  and  the 
railway  company  is  not  required  to  give  any  other  notice,  signal,  or  warning 
of  the  movements  of  the  train  or  coupling  of  the  can. 

In  a  case  where  the  special  finding  of  the  jury*Bhow  the  existence  of  such 
circumstances,  the  question  of  negligence  is  a  question  of  law,  and  a  finding 
of  negligence  as  well  as  a  general  verdict  for  the  plaintiff  for  damages  for 
an  injury  so  caused  must  yield  to  the  special  findings  of  fact,  and  can  have 
no  weight  in  determining  the  judgment  to  be  entered  by  the  court. 

Appeal  from  County  Court,  Milwaukee  County. 

The  plain tid,  Johh  Hogan,  an  infant  under  seven  years  of  age. 
brought  this  action,  by  his  guardian  ad  litem,  to  recover  damages 
for  personal  injuries  caused  by  the  alleged  negligence  of  the  ser- 
vants of  defendant  company.  After  alleging  the  appointment  of 
a  guardian  ad  litem  for  plaintiff,  and  the  incorporation  of  the  de- 
fendant, the  complaint  proceeds  as  follows : 

^'  That  at  the  time  hereinafter  mentioned  there  was  a  railroad 
side  track  extending  from  the  main  tracks  of  said  defendant,  in  the 
Fourth  ward  of  the  city  of  Milwaukee,  over  private  property,  in  an 
easterly  direction  to  the  south  side  of  a  water-course  running  east 
and  west,  known  as  Kneeland  canal ;  that  said  side  track  was  used 
by  the  defendant,  but  that  the  ground  over  which  it  lay  was  not 
in  the  exclusive  possession  of  the  defendant  nor  devoted  to  its  ex- 
clusive use,  but  tlie  same  was  habitually  and  largely  used  for  travel 
by  teams  and  pedestrians ;  and,  especially  at  a  point  nearest  to  said 
water^course,  it  was  constantly  and  habitually  used  for  passage  and 
travel  by  teams  and  persons  on  foot,  and  with  a  view  and  for  the 
purpose  of  facilitating  such  passage  and  travel  the  space  next  to 
and  between  the  rails  of  said  track  was  planked  and  so  arranged  as 
to  make  the  crossing  of  the  same  convenient  and  easy,  and  to  indi- 
cate by  its  appearance  that  it  was  a  proper  place  for  crossing  and 
travel,  and  tnat  such  place  was  near  a  public  street,  and  open  and 
free  of  access  to  everybody,  all  of  whicn  said  defendant  well  knew. 

"  That  on  the  twenty-second  day  of  September,  1881,  a  train  of 
freight  cai-s  of  said  defendant  stood  on  said  side  ti-ack,  immediately 
west  of  said  place  of  crossing  and  passage ;  that  there  was  no  loco- 
motive engine  or  other  motive  power  attached  thereto,  and  tlie 
same  stood  there  a  long  time,  to  wit,  several  hours  without  mov- 
ing, and  that  said  defendant  had  been  in  the  habit  of  keeping  de- 
tailed cai*8  standing  in  said  place  on  said  side  track  for  long  periods 
of  time  without  moving  the  same ;  that  on  said  twenty-second  day 
of  September,  1881,  said  plaintiff,  being  then  less  than  six  years 
of  age,  was  on  said  side  track  immediately  to  the  east  of  said  train 
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of  cars,  standing  thereon,  as  aforesaid,  and  on  the  part  of  said  ti*ack 
which  was  a  common  and  open  passage-way  and  ciossing,  as  afore- 
said ;  that  he  was  there  lawfully,  and  without  fault  or  negligence 
on  his  part  or  the  part  of  his  parents ;  and  that  said  defendant  then 
and  there  suddenly,  and  without  any  notice  or  signal  thereof  being 
given,  with  gross  carelessness  and  negligence,  and  recklessly,  by 
means  of  a  locomotive  applied  at  the  western  end  of  said  train,  at 
a  great  distance  from  the  east  end  thereof,  and  which  could  not  be 
seen  from  the  place  where  said  plaintiff  was,  started  and  propelled 
said  train  eastwardly  on  said  track,  by  means  whereof  said  plaintiff, 
without  any  fauH  or  negligence  on  his  part,  was  knocked  down 
by  the  most  easterly  of  said  cars,  thrown  u|ion  the  track  where  the 
wheels  of  said  car  passed  over  his  left  arm  and  crushed  the  same 
so  that  it  had  to  be  amputated. 

"  That  it  was  the  duty  of  said  defendant,  in  the  exercise  of  ordi- 
nary care,  before  starting  said  cara  and  pushing  the  same  east- 
wardly over  the  said  common  and  habitual  passage-way  and  cross- 
ing, to  give  due  and  proper  notice  of  its  intention  so  to  do,  so  as 
to  warn  away  persons  who  might  be  there,  but  that  said  defendant 
wholly  failed  and  neglected  so  to  do." 

The  answer  is  (1)  a  general  denial ;  (2)  contributonr  negligence 
of  the  plaintiff ;  (3)  like  negligence  of  nis  parents.  A  trial  of  the 
issues  by  a  jury  resulted  in  a  special  verdict,  in  the  form  of  ques- 
tions and  answers,  as  follows :  "  (1)  Does  ordinary  care  and  pru- 
dence require  that  a  reasonable  notice,  si^al,  or  warning  should 
be  giv€n  before  moving  a  train  backwards  upon  the  place  where 
the  plaintiff  boy  stood,  \n  the  manner  in  which  the  train  by  which 
the  boy  was  injured  in  this  case  was  moved  back  ?  Answer.  Yes. 
(2)  Was  such  a  notice  given  in  this  case?  A.  No.  (3)  If  not, 
was  the  omission  to  give  the  same  negligence  on  the  part  of  the 
defendant  or  its  employees?  A.  Yes.  (4)  Was  such  negligence 
the  proximate  cause  of  the  plaintiff's  injury  ?  A,  Yes.  (5)  Was 
there  any  negligence  on  the  part  of  the  plaintiff  contributing  to 
the  injury,  considering  the  age  and  degree  of  intelligence  of  the 
plaintiff,  at  the  time  of  the  injury  ?  A,  No.  (6)  Was  the  engine 
Dell  rung  while  the  engine  was  backing  in  on  the  side  track,  and 
while  the  couplings  were  being  made  ?  A.  Yes.  (7)  Did  the  de- 
fendant make  the  coupling,  at  the  time  of  the  accident,  with  care  ? 
A.  No.  (8)  Was  the  work  upon  this  side  track,  on  the  day  in 
question,  done  in  the  same  manner  in  which  it  had  been  done  for 
a  long  time  prior  to  the  accident?  A.  Yes.  (9)  Was  the  engine 
whisue  sounded  ?  If  yes,  where  was  the  engine  when  the  whistle 
blew  ?  A.  Engine  whistle  sounded  on  the  main  track,  going  west 
to  the  switch.  (10)  How  far  easterly  did  the  rear  car  move  when 
the  second  coupling  was  made?  A,  From  3  to  10  feet.  (11) 
Was  Caroline  Hogan  guilty  of  negligence  in  her  care  of  John 
Hogan  on  the  day  of  the  accident  and  prior  to  the  accident  ?    A. 
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No.  (12)  Was  Mrs.  Hosai^  gnilty  of  negligence  in  her  care  of 
John  Hogan  ?  A.  No.  (13)  I)id  the  accident  occar  at  a  placo 
where  the  men  in  char^  of  the  train  would  naturally  expect  a 
little  child  to  be  upon  the  track  ?  A.  No.  (14)  Ought  the  train- 
men, in  the  exercise  of  ordinary  prndence,  to  have  anticipated,  as 
the  probable  result  of  their  act  in  coupling  tlie  cars,  that  a  child 
would  be  injured  i  A.  No.  (15)  Do  you  find  for  the  plaintiff  or 
for  the  defendant  ?  And,  if  you  find  for  the  plaintin,  at  what 
sum  do  you  assess  the  damages?  A.  We  find  for  the  plaintiff, 
and  assess  the  damages  at  twenty-two  hundred  dollars.'^  Each 
party  moved  for  juogment  on  the  verdict.  The  motion  of  the 
plaintiff  was  denied,  and  that  on  behalf  of  the  defendant  was 

f ranted,  and  judgment  for  the  defendant  was  entered  accordingly, 
'he  plaintiff  appeals  from  the  order  denying  his  motion,  and  from 
the  judgment  against  him,  pni*8uant  to  I^ws  1883,  c  49. 

Jenkins,  Winkler  &  Smith  for  appellant,  John  Hogan,  by 
guardian  ad  litem. 

John  W.  Gary  and  D.  S.  Wegg  for  respondent,  the  Chicago,  M. 
&  St.  P.  Ry.  Co. 

Lyon,  J. — ^The  record  contains  no  bill  of  exceptions.  The 
motion  on  behalf  of  the  defendant  company  for  judgment  was 
based  upon  tl^e  minutes  of  the  judge  as  well  as  upon  tbe  verdict. 
It  is  claimed  for  defendant  that,  in  the  absence  oi  a  bill  of  excep- 
tions preserving  the  testimony,  it  must  be  presumed  that  the  un- 
disputed testimony,  independently  of  the  question  submitted  to 
the  jury,  establishes  the  right  of  the  defendant  to  a  judgment. 
This  proposition  is  based  upon  the  familiar  rule  that  error  is  never 
to  be  presumed,  but  to  be  available  must  always  be  made  to  ap- 
pear amrmauvely.  The  argument  of  the  leaiiled  counsel  for  the 
plaintiff  against  the  proposition  is,  in  substance,  that  resort  can 
only  be  had  to  the  minutes  of  the  court — tliat  is,  to  what  tran- 
spired on  the  trial— in  motions  for  new  trials  made  at  the  trial 
terms  (Rev.  St  p.  764,  §  2878),  and  hence  that  a  judgement  can- 
not properly  be  rendered  upon  what  appears  only  in  tlie  minutes 
of  the  court,  and  especially  when  the  judgment  contravenes  the 
verdict  of  the  jury.  The  question  is  an  interesting  one,  and  may 
become  important  in  future  cases,  but  the  view  we  have  taken 
of  the  verdict  renders  it  unnecessary  to  determine  it  in  the  present 
case.  We  shall  therefore  consider  the  case  upon  the  pleadings  and 
verdict  alone. 

The  answers  to  the  fifth,  eleventh,  and  twelfth  questions  acquit 
the  plaintiff  and  his  parents  of  any  negligence  which  contributed 
to  the  injury  complained  of.  It  will  be  assumed,  for  the  purposes 
of  the  case,  that  tnose  questions  were  correctly  answered,  and  that 
neither  the  plaintiff  nor  either  of  his  parents  are  chargeable  with 
negligence  in  that  behalf.    The  answei's  to  the  first  four  and  the 
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seventli  questions  are  to  the  effect  that  the  defeudant  company  is 
chargeable  with  negligence  which  caused  the  injury  to  the  plaintiff. 
These,  standing  alone,  would  entitle  the  plaintiff  to  judgment,  he 
and  his  parents  being  free  from  negligence  in  the  premises.  We 
are  to  determine  how  these  findings  of  the  defendant's  negligence 
are  affected  by  the  other  findings  of  the  jury,  to  wit,  by  the  sixth, 
eighth,  ninth,  tenth,  thirteenth,  and  fourteenth  finding,  and  by 
the  averments  of  the  complaint,  to  the  effect  that  the  place  where 
the  plaintiff  was  injured  was  the  private  grounds  of  the  company, 
but  that  the  plaintiff  was  lawfully  on  those  grounds  by  the  implied 
license  and  permission  of  the  company. 

The  question  of  negligence  is,  or  may  be,  a  mixed  question  of 
law  and  fact  It  may  embrace  the  facts  upon  which  the  charge  of 
negligence  is  predicated,  and  the  conclusion  of  law  to  be  deduced 
therefrom,  as  to  whether  such  facts  do  or  do  not  constitute  negli^ 
gence.  In  some  cases  the  facts  found  lead  irresistibly  to  the  con- 
clusion of  negligence  or  the  absence  of  it.  In  such  cases  the  in- 
ference or  negligence  or  the  want  of  it  is  purely  a  conclusion  of 
law.  Hicks  v.  Town  of  Marshall,  24  Wis.  139,  and  Delaney  v.  Rail- 
way Co.,  33  Wis.  67,  belong  to  this  class.  In  other  cases  the  facts 
found  may  leave  the  inference  of  nejsligence  or  no  negligence  in 
doubt.  Ill  such  cases  the  question  ot  negligence  is  for  the  jury. 
But  it  is  so  because  other  facts,  not  found,  are  necessarily  to  be 
considered  and  determined  before  the  inference  can  properly  be 
drawn.  Of  this  class  are  the  cases  of  Sutton  v.  Wauwatosa,  29 
Wis.  21,  and  Kenwortliy  v.  Ironton,  41  Wis.  647.  There  are 
numerous  other  cases  determined  bv  this  court  which  belong  to 
one  or  the  other  of  these  classes,  ana  which  illustrate  the  distinc- 
tion between  them. 

If  the  findings  of  fact  last  above  specified,  and  the  averments  of 
the  complaint,  conclusively  show  that  the  defendant  was  free  from 
anv  negligence  which  caused  the  injury  complained  of,  this  case 
belongs  to  the  class  fii-st  above  mentioned.  In  that  event  the  find- 
ings in  the  verdict  that  the  defendant  was  guilty  of  such  negli- 
gence amount  only  to  a  conclusion  of  law,  and  are  overcomje  by 
the  specific  findings  of  fact  which  demonstrate  that  the  conclusion 
is  erroneous.  This  is  on  the  same  principle  that  a  general  verdict 
'must  yield  to  special  findings  inconsistent  with  it.  Eev.  St.  p. 
760,  §  2860.  But  if  the  case  is  within  the  other  class  above  men- 
tioned, the  findings  that  the  defendant  was  negligent  are  some- 
thing more  than  mere  conclusions  of  law.  In  that  event  they  em- 
brace and  include  the  element  of  fact  not  specially  found,  as  well 
as  of  law,  and  cannot  properly  be  disturbed.  So  the  case  turns 
upon  the  question,  to  which  oi  the  above  classes  does  it  belong  ? 
If  to  the  first,  the  judgment  ,is  right  and  must  be  affirmed;  if  to 
the  other  class,  it  is  erroneous  and  must  be  revei*sed. 

The  findings  that  the  defeudant  was  negligent  in  the  premises 
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are  predicated  entirely  npon  its  euppoeed  dnty  to  give  some 
notice,  signal,  or  warning,  other  than  was  given,  that  it  was  abont 
to  ran  its  locomotive  npon  the  side  track  and  attach  it  to  the  train 
of  cars  standing  thereon.  The  verdict  does  not  inform  us  what 
further  notice,  signal,  or  warning  ought  to  have  been  given.  This  is, 
indisputably,  the  negligence  imputed  in  the  seventh  finding,  as  well 
as  in  the  fii*st  four  findings,  because  no  other  negligence  in  making 
the  coupling  is  charged  in  the  complaint.  We  may  assume  that 
any  fact  stated  in  the  complaint,  but  not  specially  found  by  the 
jury,  was  proved  on  the  trial,  but  it  cannot  be  presumed  that  facts 
not  so  stated  or  found  were  proved.  Farrell  v.  Drees,  41  Wis.  186. 
Should  it  be  claimed  the  complaint  charges  that  the  locomotive 
was  propelled  too  rapidly  and  violently  against  the  train  of  cars 
stanaing  npon  the  siae  track,  while  we  do  not  think  it  so  charges, 
we  are  of  the  opinion  that  the  charge,  if  made,  is  negatived  by 
the  tenth  finding,  that  the  I'ear  car,  which  ran  over  the  plaintifiF, 
was  only  moved  from  three  to  ten  feet  when  the  coupling  was 
made. 

The  pleadings  and  verdict  establish  these  facts:  (1)  The 
plaintiff  was  on  the  private  gi*ounds  of  the  company  when  in- 
lured,  and,  at  most,  was  a  mere  licensee  on  such  grounds.  (2)  He 
is  a  cliild  of  tender  years ;  the  train-men  had  no  reason  to  think 
such  a  child  would  1>e  on  the  track  in  the  rear  of  the  train,  and 
reasonable  care  and  prudence  did  not  require  them  to  anticipate, 
as  a  result  of  coupling  the  cars,  that  such  a  child  would  be  injured. 

(3)  The  work  on  the  side  track  at  the  time  of  the  injury  (which 
included,  of  course,  the  running  of  the  locomotive  upon  it,  the 
signals,  and  tlie  mode  of  coupling)  was  done  in  the  same  manner 
in  which  it  had  been  done  for  a  long  time  before  the  accident. 

(4)  The  engine  whistle  was  sounded  as  the  engine  was  moving 
west  on  the  main  track  to  go  on  the  switch.  (5)  The  engine  befi 
was  rung  while  the  engine  was  backing  in  on  the  side  track,  and 
while  the  couplings  were  being  made. 

As  before  observed,  the  only  negligence  imputed  to  the  de- 
fendant is  that  it  failed  to  give  proper  notice,  signal,  or  warning 
while  running  its  engine  on  the  side  track  and  making  the  coup- 
lings to  the  train  standing  thereon.  The  precise  question  to  be 
determined  is,  therefore,  under  the  circumstances  of  the  case,  were 
or  were  not  the  signals  of  blowing  the  whistle  and  ringing  the 
bell,  as  the  same  were  done,  all  the  signals,  notice,  or  warnings 
which  the  defendant  was  required  to  give  that  its  locomotive  was 
about  to  be  run  upon  the  side  track  and  the  couplings  were  about 
to  be  made  ?  The  jury  have  answered  the  question  in  the  nega- 
tive. Is  the  answer  correct  or  erroneous  ?  The  plaintiff  was  upon 
the  private  grounds  and  track  of  the  defendant  for  his  own  pur- 

f>06es.     He  was  lawfully  there,  however,  by  virtue  of  an  implied 
ieense  given  by  the  defendant  to  the  whole  public,  including  the 
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plaintiff.  Being  lawfully  there,  the  defendant  owed  him  the  dnty 
of  exercising  ordinary  care  to  aroid  injuring  him  while  there. 
Bnt  the  requirements  of  ordinary  care  are,  or  in  eome  cases  may 
be,  fulfillea,  in  a  case  like  this  by  the  employment  of  far  less 
precautions'  to  avoid  accident  than  would  be  required  were 
the  locus  in  quo  a  ])ublic  highway,  usually  thronged  with  people. 
Such  is  the  doctrine  of  Davis  v.  C.  &  N.  wT  Ky.  Co.  It  is 
said  in  the  opinion  by  Mr.  Justice  Taylor  in  that  case :  ^^  It  may 
be  that  the  company  is  not  compelled  to  use  the  highest  degree  of 
cai*e  to  protect  tnose  so  using  its  track,  and  that  if  it  uses  its  road 
in  the  ordinary  way,  and  an  injury  results,  it  may  not  be 
liable." 

The  question  of  the  duty  of  a  railway  company  to  a  mere 
licensee  upon  its  ti*ack,  for  his  own  pleasure  and  convenience,  was 
elaboratelv  and  most  ably  discussed  in  that  case ;  and  numerous 
cases  bearing  upon  it,  both  English  and  American,  were  cited  by 
the  learned  counsel.  Many  of  them  are  commented  upon  by  Mr. 
Justice  Taylor.  The  rule  appears  to  be  established  by  those  cases 
Tand  there  seems  to  be  little  or  no  conflict  of  authority  on  the  sub- 
ject) that  in  a  case  like  this,  where  a  person  who  is  a  mere  licensee 
upon  the  track  of  the  railway  is  injured  as  was  this  plaintiff,  if  his 
presence  there  is  unknown  to  and  unexpected  by  the  servants  of 
the  railway  company  operating  the  train,  and  wouH  not  reasonably 
be  anticipated  bv  them ;  if  the  usual  signals  of  ringing  the  bell  and 
sounding  the  whistle  of  the  locomotive  were  given— the  former 
being  continued  to  the  time  the  couplings  were  made ;  and  if  the 
train  is  being  operated  and  the  business  conducted,  when  the  acci- 
dent happens,  m  the  usual  manner — the  requirements  of  ordinary 
care  and  diligence  are  fully  complied  with,  and  the  railway  com- 
pany is  not  required  to  give  any  other  notice,  signal,  or  warning  of 
the  movement  of  the  train  or  coupling  of  the  cars.  The  cases 
from  which  this  rule  is  deduced  are  cited  in  the  brief  of  counsel 
for  the  defendant  in  Davis  v.  Bailwav  Co.,  supra,  and  doubtless 
such  citations  will  be  preserved  in  tne  report  of  the  case.  It  is 
not  deemed  important  or  necessary  to  enlarge  upon  them  here, 
aiter  the  very  full  discussion  of  the  subject  by  Mr.  Justice  Taylor 
in  that  case. 

It  follows  from  the  foregoing  propositions  that  the  special  find- 
ings of  fact  demonstrate  that  the  defendant  is  not  chars;eable  with 
negligence  in  the  premises.  This  eliminates  from  the  finding  that 
it  was  negligent,  every  element  of  fact,  and  leaves  it  a  mere  naked 
conclusion  of  law,  entirely  unsupported  by  the  facts.  Being  so, 
we  have  already  seen  that  the  finding  of  negligence,  as  well  as  the 
general  verdict  for  the  plaintiff,  must  yield  to  the  special  findings 
of  fact,  and  can  have  no  weight  in  determining  the  judgment. 
Because  the  special  findings  of  fact  establish  conclusively  that  the 
plaintiff  was  not  injured  by  means  of  any  default  or  negligence  of 
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the  defendant  companj,  the  county  court  properly  gave  judgment 
for  the  defendant  upon  the  verdict. 
Judgment  affirmed. 

Mere  Lioentaes  on  Railroad  Tracki — Where  persons  upon  a  faalroad  track 
are  mere  licensees  without  any  express  permission  from  the  company  to  be 
there  the  compmy  does  not  owe  them  any  measure  of  duty.  Oaynor  t.  Old 
Colony,  etc.,  K.  Co.,  100  Mass.  208;  Jeffersonville,  etc.,  R.  Co.  v.  Goldsmith, 
47  Ind.  48;  Bancroft  v,  Boston,  etc.,  R.  Co.,  97  Mass.  276;  Galena,  etc,  R 
Co.  V.  Jacobs,  20  111.  478;  Illinois,  etc.,  R.  Co.  «.  Godfrey,  71  111.  500;  lUi- 
nois,  etc.,  R.  Co.  «.  Hetherinffton,  88  111.  510;  Finlayson  v»  Chicago,  etc, 
R.  Co.,  1  Dill.  679;  Philadelphia  &  Reading  R  Co.  v,  HummeU,  44  Pa.  St. 
875;  Davis  «.  Chicago  &  N.  W.  R.  Co.,  supra;  McLaren  v.  Indianapolis,  etc., 
R  Co.,  8  Am.  &  Eng.  R.  R  Cas.  217;  Yamall  v,  St.  L.,  E.  C.  <feN.  C.  R  Co., 
10  Am.  &  Eng.  R  R  Cas.  726.  But  see  Dublin,  etc,  R  Co.  «.  Slattery,  L. 
R  3  App.  Cas.  1155;  Illinois,  etc.,  R  Co.,  «.  Hammer,  72  111.  347;  Eay  cr. 
Pennsylvania  R.  Co.,  65  Pa.  St.  269. 

Backing  Cart. — As  to  the  usual  obligations  on  the  part  of  a  railroad  com- 
pany where  cars  are  backed  at  a  crossing,  see  Bradley  v,  Boston,  etc.,  R  Co., 
2  Cush.  539;  Shaw  «.  Boston,  etc.,  R.  Co.,  8  Gray,  45;  Bailey  «.  New  Haven, 
etc.,  R  Co.,  107  Mass.  496;  Hathaway  t),  Toledo,  etc.,  R  Co.,  46  Ind.  25; 
Kennedy  «.  North  Missouri  R  Co.,  36  Mo.  351;  Grippen  f>.  New  York,  etc., 
R.  Co.,  40  N.  T.  34;  Leavenworth,  etc.,  R  Co.  v.  Rice,  10  Eans.  426;  Lake 
Erie  &  W.  R  Co.  v.  Zoffinger,  infra;  Bohan  «.  Milwankee,  L.  S.  &  2L  8.  R 
Co.,  infra. 
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(10  LeaU  SeportB  (Tmn,),  108.) 

The  statutory  precautions  of  sub-section  8  of  sec.  1166  of  the  Code  as  to 
signal  boards  and  signals  have  no  application  where  a  person  is  injured  while 
travelling  along  a  public  road  near  to  and  parallel  with  the  railroad. 

Appeal  in  error  from  the  Circuit  Court  of  Washington 
Count  V. 

John  Allison  and  W.  M.  Baxter  for  Railroad. 
S.  J.  Kirkpatrick  for  Feathers. 

Freeman,  J. — This  action  is  brought  by  the  husband,  to  re- 
cover damages  for  injuries  received  bj  the  wife  by  reason 
of  her  horse  being  frightened  by  a  train  on  defendant  s  road. 

The  facts  are,  that  plaintiff  and  his  wife  were  riding  horseback 
from  church.  The  road  they  chose  to  travel,  after  crossing  the 
railroad,  ran  along  near  and  parallel  to  the  railroad  for  probably 
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a  mile  or  more.  Plaintiff  and  wife  were  riding  along  this  road 
going  east,  Laving  passed  the  crossing;  from  a  qnarter  to  half 
a  mile  west  of  where  the  public  road  crossea  the  railroad, 
when  a  train  approached  from  the  west  going  east,  the  noise  of 
which  frightened  the  wife's  horse,  which  threw  her,  and  injured 
her  severely. 

We  need  decide  only  one  question  presented  in  this  case.  His 
Honor,  the  circuit  judge,  held  the  failure  to  use  the  precautions  re- 
quired by  sec.  116&-sub-6ec.  3,  would  have  entitled  plaintiff  to  re 
cover.  This  is  the  general  theory  of  his  charge,  and  if  erroneous 
is  conclusive  of  the  result  in  this  case. 

Sub-section  2,  of  the  above  section  of  the  Code,  provides  for 
a  sign  to  be  placed  by  the  overseer  of  any  public  road  at  any 
crossing,  marked,  "liook  out  for  the  cars  when  you  hear  the 
whistle  or  bell."  No  engine  driver  is  required  to  blow  the 
whistle  or  ring  the  bell  at  any  crossing  unless  it  is  so  desig- 
nated. 

Sub-section  3  is :  On  approaching  any  crossing,  so  distinguished, 
the  whistle  or  belief  the  locomotive  shall  be  sounded  at  the  distance 
of  one  fourth  of  a  mile  from  the  crossing,  and  at  short  intervals  till 
the  train  has  passed  the  crossing. 

It  seems  clear  this  language  imposes  a  duty  on  the  company  in 
order  to  give  warning  to  persons  about  to  cross  the  road,  or  who 
may  be  in  the  act  of  crossing  possibly,  or  had  just  passed  over  the 
road,  but  it  does  not  apply  to  parties  who  are  not  about  to  cross 
the  road,  but  are  simply  travelling  alongside,  as  in  *this  case,  show- 
ing an  evident  purpose  not  to  cross  at  all.  If  the  parties  had  been  in- 
iured  in  attempting  to  cross  the  road,  either  when  near  the  track, 
before  passing  over,  or  immediately  after  crossing,  but  still  as  the 
result  of  failure  to  blow  the  whistle  or  ring  the  bell  to  warn  them 
of  the  approach  to  the  crossing  by  the  train,  a  right  of  action  would 
have  accrued.  But  where  the  parties  are  not  endangered  by  cross- 
ing the  road,  but  only  by  reason  of  travelling  parallel  to  it,  the 
statute  precautions  can  have  no  application. 

What  might  be  the  rights  and  dtities  of  the  parties  at  common 
law,  we  need  not  determine  on  the  facts  of  this  case. 

We  only  decide  that  the  statutory  regulations  do  not  apply  in 
favor  of  parties  not  injured  in  crossing  or  attempting  to  cross  a 
railroad,  but  simply  by  reason  of  the  lact  that  they  are  casuallv 
riding  along  near  and  parallel  to  the  railroad  on  a  public  road,  witn 
no  purpose  to  cross  it. 

Keverse  the  judgment  and  remand  for  another  trial. 

Bee  Bosenberger  «.  Grand  Trunk  By.  Co.,  and  note. 
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Oband  Tbtthk  Bt.  Ca 

(8  Ontario  Appeal  Beporii,  488.) 

The  respondents,  the  plaintifb  in  the  court  below,  were  lawfully  driying 
in  their  carria|;e  along  the  highway,  and  when  within  about  116  feet  of  the 
crossing  of  appellants'  railway  a  train  passed,  which  frightened  the  hone 
causing  it  to  turn  and  upset  the  vehicle,  by  which  the  plaintift  sustained 
serious  injury.  It  was  shown  that  the  driver  of  the  locomotive  had  omitted 
to  give  the  usual  statutory  signal,  by  whistling  or  ringing  a  bell,  when  at  a 
distance  of  eighty  rods  from  such  cros8in|^.  In  an  action  brought  against 
the  railway  company  a  verdict  was  found  in  favor  of  the  plain tifEs,  which 
the  Common  Pleas  Division  refused  to  set  aside.  On  appeal  this  judgment 
was  affirmed,  and  the  appeal  dismissed  with  costs. 

The  general  words  used  in  the  statute  must,  having  regard  to  the  general 
provisions  thereof,  be  intended  only  for  those  actually  crossing  the  railway 
and  injured  when  so  crossing,  or  who  in  the  exercise  of  reasonable  diligence 
and  care,  but  in  endeavoring  to  escape  peril,  have  sustained  injury.  The 
sounding  of  the  whistle  or  Ske  ringing  of  the  bell  was  intended  aa  a  warning 
only  to  those  about  to  cross  the  track  of  railway. 

This  was  an  appeal  by  the  defendants  from  the  judgment  of 
the  Common  Pleas  Division  (reported  32  C.  P.  349),  wnere,  and 
in  the  judgments,  the  facts  ox  tne  case  are  folly  and  dearlj  set 
forth. 

The  appeal  came  on  to  be  argued  before  this  court  on  the  22d 
and  23d  aays  of  January,  1883. 

Bethune,  Q.  C,  for  the  appellants.  Although  two  trials  have 
already  taken  place  in  the  cause,  there  is  not  any  finding  hj  the 
jury  saying  that  the  injury  sustained  by  the  respondents  occurred 
lu  consequence  or  by  reason  of  the  alleged  non-observance  of  the 
statutory  duty  cast  upon  the  appellants,  of  sounding  the  whistle  or 
ringing  the  bell  when  approaching  the  crossing  near  which  the 
accident  happened ;  and  tne  court  Delow  should  not  have  supplied 
such  finding  upon  the  evidence  which  has  been  given. 

It  was  contended  at  the  trial,  and  the  appellants  still  insist,  that 
such  alleged  omission  to  observe  this  statutory  duty  was  not  the 
proximate  cause  of  the  injury ;  and  it  is  shown  that  the  respond- 
ents were  guilty  of  contributory  negligence,  and  therefore  were 
not  entitled  to  recover. 

The  object  of  the  statute  in  requiring  a  signal  to  be  given  by 
either  whistle  or  bell  was  to  prevent  in;jurie6  by  collision;  but  here 
there  was  no  collision  ;  the  horse  was  frightened  by  the  appearance 
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of  the  train,  and  therefore  the  company  were  not  answerable  in 
damages ;  in  other  words,  the  appellants  did  not  owe  the  respond- 
ents any  duty  to  giye  the  signals  mentioned  in  the  statute. 

Bowlby  for  the  respondents.  The  finding  of  the  jury,  in  answer 
to  the  sixth  question,  submitted  to  them  by  Mr.  Justice 
Patterson,  who  tried  the  case,  taken  in  connection  with  the  evi- 
dence, which  must  always  be  done  with  the  findings  of  juries 
given  in  answer  to  questions,  sufficiently  shows  that  tne  respond- 
ents sustained  the  injuiy  complained  of  by  reason  of  the  neglect 
of  the  appellants  to  give  the  requisite  statutory  signal  by  whistle 
or  bell.  This  case  has  already  been  twice  tried  by  a  jury  ;  and 
another  new  trial  will  not  be  granted  for  the  mere  purpose  of  ask- 
ing the  jury  one  additional  question,  the  answer  to  which  the 
court  can  foresee  to  a  certainty  upon  the  evidence  now  before  it, 
and  upon  which  the  court  itself  has  full  power  to  find  and  give 
judgment  by  the  O.  J.  Act,  Bule  321,  and  upon  which  the  evi- 
dence is  conclusive  in  favor  of  the  respondents. 

The  respondents  did  not  admit  at  the  trial  that  the  non-observ- 
ance  of  the  statutory  duty  as  to  the  signal  was  not  the  proximate 
cause  of  the  injury  to  the  respondents.  On  the  contrary,  the  re- 
spondents then  contended,  and  still  contend,  that  (in  the  words  of 
.  tne  statute)  their  "  damages  were  sustained  by  reason  of  such  neg- 
lect f '  and  that  the  negligence  of  the  defendacnts  was  such  a  prox- 
imate cause  of  the  injury  that  they  are  liable  therefor,  although 
the  two  circumstances — tne  rush  of  the  train  and  the  fright  of  the 
horse — intervened  between  the  neglect  and  the  injury. 

So  far  as  contributory  negligence  is  diarged  against  the  plain- 
tifiEs^  all  that  need  be  said  is  that  there  was  no  evidence  of 
any  such,  and  the  jury  found  there  was  none.  Here  the  evi- 
dence clearly  establishes  that  the  train  was  unlawfully  upon  the 
highway,  without  having  first  given  the  signals  required  by  the 
statute,  while  passing  over  the  last  eighty  rods  of  their  approach 
to  the  crossing  of  the  highway,  and  for  this  neglect  the  company 
is  subject  to  a  penalty  of  $8  by  the  statute,  even  if  there  had  been 
no  accident.  This  statutory  penalty  of  $8  imposed  on  the  ap- 
pellants made  their  act  in  bringing  their  train  upon  the  highway 
at  the  time  in  question  unlawjral  and  unauthorized,  and  so  brings 
this  case  within  that  large  class  of  cases  where  it  is  held  that  if  an 
act  be  done  upon  the  highway  which  is  not  a  part  of  the  lawful 
user  of  it,  and  which  endangers  its  use  to  others,  and  damage 
results  from  such  use,  an  action  will  lie. 

Toms  V.  Corporation  of  Whitby,  35  U.  C.  E.  195 ;  Shields  v. 
Grand  Trunk  K.  Co.,  7  C.  P.  Ill ;  Tyson  v.  Grand  Trunk  R.  Co., 
20  U.  C.  E.  256 ;  Miller  v.  Grand  Trunk  E.  Co.,  25  C.  P.  389 ; 
Wakefield  v.  Connecticut  E.  E.  Co.,  37  Verm.  389 ;  Hamilton  v. 
Johnson,  5  Q.  B.  D.  263;  Norton  v.  Eastern  E.  E.  Co.,  113  Mass. 
366 ;  Pollock  v.  Eastern  E.  R  Co.,  124  Mass.  158 ;  Prescott  ^\ 
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Eastern  R  R  Co.,  113  Mass.  370 ;  Harrifl  v.  Mobbs,  3  Ex.  J).  268; 
Vars  V.  Grand  Trunk  R  R  Co.,  23  C.  P.  143,  were  referred  to. 

Spbagge,  C.  J.  O. — ^In  this  case  there  have  been  two  trials,  the 

verdict  in  each  being  in  favor  of  the  plaintiff. 

One  ground  for  appeal  now  is,  tnat  the  finding  of  the  jury  in 
reference  to  the  giving  of  the  signals  is  against  the  weight  of  evi- 
dence. 

I  have  read  the  whole  of  the  evidence.  In  the  case  of  The 
Dublin  &  Wicklow  R  R  Co.  v.  Slattery,  L.  E.  3  App.  1155,  the 
law  Lords,  I  think,  without  exception,  expressed  their  strong  dis- 
approbation of  the  verdict,  intimating  their  opinion  that  the  jury 
were  not  unwilling  to  gratify  their  feelings  oi  compassion  for  the 
plaintiffs  at  the  expense  of  the  defendants.  Lord  Blackburn  said, 
).  1208 :  "  The  weight  of  the  evidence  was  for  the  jury,  not 
or  the  judge.  The  defendants'  evidence  was  extremely  strong 
that  there  was  a  whistle.  The  jury  chose  to  disbelieve  the  defen- 
dants' witnesses;  or,  I  think  more  probably,  though  believing 
them,  chose  to  find  for  the  widow  and  orphans  against  the  railway 
company.    I  think  such  a  verdict  was  most  unsatisfactory." 

Tne  verdict  in  the  case  before  us  is  certainly  not  open  to  any 
8uch  observations  as  were  made  jn  the  case  in  the  Lords.  There 
was  in  this  case  really  such  a  conflict  of  evidence  that  we  cannot 
say  that  the  verdict  is  attributable  to  the  sympathy  of  the  jury  for 
the  plaintiffs.  In  my  opinion  this  ground  of  appeal  is  untenable. 
The  dissentient  judge  in  the  court  below,  the  learned  Chief  Justice 
of  the  Common  JPleas,  does  not  indeed  base  his  judgment  at  all 
npon  that  ground ;  for  he  says,  "  There  is  certainlv  the  neglect  of 
the  conipany  to  the  satisfaction  of  the  jury,"  addmg,  not  without 
reason,  1  fear,  in  reference  to  a  certain  class  of  cases,  "  whatever  that 
may  be  worth  in  such  an  action." 

The  next  passage  in  the  Chief  Justice's  judgment  is :  "  And  no 
neglect  or  cause  of  complaint  has  been  proved  against  the  plaintifb, 
who  have  been  seriously  injured  by  the  accident ; "  and  in  this, 
after  a  careful  perusal  oi  the  evidence,  I  entirely  agree.  It  meets 
another  ground  of  appeal,  "  that  the  plain tifife  were  guilty  of  contri- 
butory negligence." 

Upon  the  main  question,  however,  in  which  the  learned  Chief 
Justice  differed  from  his  brother  judges  itf  the  court  below,  I  am 
unable  to  a^ee  with  him.  His  opinion  is  shortly,  that  the  statute 
npon  which  he  assumes  (probably  correctly)  that  this  action  is 
brought,  applies  only  to  cases  of  injury  from  actual  collision,  not  to 
accidents  resulting  from  other  causes,  though  produced  by  the  neg- 
ligence of  the  servants  of  the  railway  company  in  the  railway  ser- 
vice. He  says,  "  The  statute  was  passea  for  a  wholly  different 
purpose,  and  their  (the  plaintiffs)  claim  cannot  be  distingnished 
from  the  many  other  analogous  cases  in  which  there  is  as  much  ne- 
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cessity  for  protection,  and  in  mj  opinion  more  necessity  in  some  of 
them,  yet  it  has  never  been  thought  necessary  or  pmdent  to  extend 
the  law  to  meet  such  cases." 

I  confess  I  feel  difficulty  in  appreciating  the  force  of  the  learned 
Chief  Justice's  reasoning.  He  puts  a  number  of  cases  to  which  he 
assumes  that  the  statute  does  not  apply,  and  draws  the  conclusion 
that  if  it  does  not  apply  to  them,  it  cannot  apply  to  the  plaintiffs' 
case,  because  their  case  is  not  a  case  of  actual  collision.  But  the 
statute  contains  not  a  word  about  actual  collision.  Its  language  is 
wide  enough  to  comprehend,  if  not  all  the  cases  put  by  the  Chief 
Justice  (and  it  is  unnecessary  to  say  what  of  them  it  does  compre- 
hend), it  is  certainly  wide  enough  to  comprehend  the  plaintiflFs' 
case.  They  were  driring  along  the  highway,  from  one  place,  to 
another  place,  to  reach  which  it  was  necessary  to  cross  the  railway 
track  where  it  intersects  the  highway,  and  they  were  approaching 
the  point  of  intei-section  when  the  accident  occurred.  It  must  be 
taken  upon  this  branch  of  the  case,  to  have  been  occasioned  by  the 
negligent  omission  of  the  company's  servants  to  give  the  warning 
required  by  the  statute.  Now  what  does  the  statute  provide  in  the 
way  of  penalty  and  compensation  in  that  event  ?  Besides  a  pecun- 
iary penalty,  it  provides  that  the  company  shall  also  be  liable  for 
all  damages  sustained  by  any  person  by  reason  of  such  neglect.  I 
really  cannot  see  any  warrant  for  ss^ing  that  these  words  shall  have 
only  half  their  ordinary  meaning;  that  all  damages  sustained 
by  any  peason  shall  be  read  as  meaning,  "  such  damages  as  may 
be  sustained  by  such  persons  as  may  suffer  injury  by  reason  of  ac- 
tual collision." 

There  is  nothing  in  the  context  to  show  that  the  language  used 
is  to  be  read  in  any  other  than  in  its  ordinary  grammatical  sense ; 
and  that  being  so,  we  violate  a  plain  rule  of  interpretation  if  we 
read  it  otherwise.  But  it  is  said  that  certain  consequences  would 
follow  if  we  so  read  it.  What  are  those  consequences,  even  as- 
suming that  they  would  follow  ?  Only  that  the  statute  omits  to 
f)rovide  compensation  for  other  cases  of  injury  occasioned  by  the 
ike  neglect  i  Take  it  to  be  so,  it  can  be  no  reason  for  holding  it 
not  to  provide  compensation  for  a  class  of  cases  within  its  provis- 
ions. *Then  there  are  no  words  of  exclusion  of  any  class.  The  law 
may  say  as  to  some  cases  that  the  injury  is  too  remote,  or  the  dam- 
age too  remote ;  but  the  statute,  does  not  say  so.  In  few  words, 
the  statute  neither  names  any  class  nor  excludes  any  class.  But 
again,  supposing  some  class  impliedly  excluded,  some  class  to  which 
the  remedy  given  by  the  Act  could  not  apply,  a  class  too  in  which 
there  is,  as  put  by  the  learned  Chief  Justice,  as  much  necessity  for 
protection  as  in  the  class  to  which  these  plaintiffs  belong — how 
would  it  be  a  reason  for  denying  to  the  plaintiffs  the  remedy  given 
by  the  statute  ?  We  might  call  it  a  casus  omissus,  or  might  sur- 
mise that  for  some  reason,  sufficient  or  insufficient,  it  was  design- 


462       BOSENBERGEB  t.   GBAND  TRUNK  BY.  00. 

edlj  omitted.  The  question  still  seeins  how  is  it  a  reason  for  deny- 
ing to  the  plaintifEs  their  remedy.  No  doubt  the  statute  must 
apply  to  a  ease  of  actual  collision  or  it  could  not  applj  to  any  case, 
but  its  undoubted  application  to  such  a  case  can  be  no  reason  for 
denying  its  application  to  other  cases  coming  fairly  within  its 
provisions.  ' 

I  do  no  feel  pressed  by  the  question  that  has  been  propounded. 
To  whom  does  the  railway  company  owe  the  duty  of  giving 
warning  by  whistle  or  bell?  The  question  does  not  aid  the 
argument  one  way  or  the  other.  The  answer  is  obvious :  it  owes 
the  duty  to  all  who  may  receive  detriment  by  its  omission,  whom- 
soever they  may  be. 

The  case  has  been  treated  as  if  this  duty  of  giving  warning  were 
merely  the  creature  of  the  statute ;  if  this  were  so  the  plaintifEs  are 
entitled  to  recover,  because  their  case  is  within  the  statute.  But  if 
there  were  no  statute,  a  duty  would  (I  express  here  only  my  own 
Individual  opinion)  still  lie  upon  the  railway  company  to  give 
warning  of  the  approach  of  trains.  Bailway  trains  are  descnoed 
in  the  books  as  bemg,  what  indeed  almost  every  one  knows  them 
to  be,  elements  of  danger,  not  readily  stopped  or  turned  aside,  as 
some  of  the  judges  have  said ;  and  it  is  incumbent  on  those  who 
use  them  to  use  care  and  skill  in  their  use  commensurate  with*  the 
danger  to  which  their  use  exposes  the  lives  and  limbs  and  the  prop- 
erty of  those  who  may  be  am^cted  by  their  use.  This  is  only  an 
application  of  the  well-known  maxim :  ^^  Sic  utere  tuo  ut  alienum 
non  IsBdas."  It  follows  from  this,  again  giving  my  own  individual 
opinion,  that  the  duty  of  giving  warning  was  a  common  law  duty, 
and  that  those  who  suffered  injury  by  the  neglect  of  that  duty  had 
a  common  law  right  of  action  against  the  wrong-doers.  The  statute 
only  defined  how  that  duty  should  be  performed,  and  annexed  a 
penalty  besides  compensation  for  its  non-performance  in  the  way 

Srescnbed.  It  in  no  way  abridged  the  duty ;  its  purport  was  to 
efine  it.  There  is  not  a  word  in  it  that  points  to  tne  abridging  of 
the  common  law  right  of  those  suffering  injury  through  a  neglect 
of  duty,  or  taking  away  the  right  of  any  one  who,  at  common  law, 
was  entitled  to  a  remedy.  Wlietlier  his  action  would  be  trespass, 
or  action  on  the  case  for  consequential  damage,  is  now  quite  imma- 
terial. I  think  it  very  clear  that  there  being  no  negligence,  as  the 
jury  have  found,  a  riffht  of  action  accrued  to  these  plaintiffs,  if 
that  accident  caused  the  injury  for  which  the  plaintiffs  nave  recov- 
ered damages. 

In  my  view,  adjudged  cases  can  scarcely  be  necessary  to  establish 
that  the  right  to  damages  is  not  confined  to  actual  collision.  But 
adjudged  cases  are  not  wanting.  There  is  the  case  of  Fullarton  v. 
Manchester  &  South  Junction  R.  B.  Co.,  14:  C.  B.  N.  S.  64,  which 
was  referred  to  by  the  Chief  Justice  of  the  Queen's  Bench  Division 
during  the  argument  of  this  appeal.    The  damage  in  that  case  was 


NEGLIGENCE — FRIGHTENING  HOBSES.  458 

to  a  carriage  and  carriage  horses,  and  was  not  the  conseqaence  of  a 
collision,  bnt  of  horses  taking  freight  and  becoming  unmanageable 
from  the  noise  and  the  rushing  of  the  steam  caused  by  the  blowing 
ofi  of  steam  through  the  "  mud  cocks."  It  was  held  to  be  negli- 
gence, entitling  the  plaintiff  to  recover  damages.  There  is  also  me 
case  of  Longmore  v.  Great  Western  E.  R.  Co.,  19  0.  B.  N.  S.  188, 
and  the  language  of  the  judges  in  Crafter  v.  The  Metropolitan  B. 
K.  Co.,  Jur.  N.  S.  272,  in  reference  to  that  case  and  the  case  then 
before  the  conrt.  These  were  not  cases  of  collision,  and  there  are 
several  American -cases,  to  which  I  do  not  think  it  necessary  par- 
ticularly to  refer. 

In  no  case  that  I  have  seen  has  the  test  been  whether  there  has 
or  has  not  been  collision ;  bnt  whether  there  has  been  negli- 
gence, and  injury  to  person  or  property  as  the  consequence  of  tnat 
negligence. 

There  remains  to  be  considered  the  argument  of  Mr.  Bethune — 
that  if  the  statute  had  been  complied  with,  if  the  bell  had  been 
rung  or  the  whistle  sounded  at  the  distance  or  eighty  rods  from  the 
crossing  at  the  highway,  the  plaintiffs  would  still  have  met  with 
the  accident ;  his  argument  from  this  being,  as  I  understand,  that 
the  omission  to  do  what  the  statute  requires  was  not  the  cause  of 
the  injury. 

This  is  a  defence  that  should  be  made  out  very  clearly.  I  do  not 
think  that  the  evidence  supports  it.  .  It  seems  to  be  founded  upon 
tlie  evidence  of  the  younger  sister.  She  says  that  before  the  acci- 
dent she  would  have  considered  it  safe  to  drive  as  near  as  a  quarter 
of  a  mile  from  the  railway  crossing,  and  would  not  have  liKed  to 
drive  any  horse  nearer.  I  suppose  the  argument  is  that  if  the 
signal  had  been  given  eightv  rods  from  the  crossing  the  plaintiffs 
could  not  have  reached  a  place  of  safety,  i.e.,  a  Quarter  of  a  mile 
from  where  they  were,  beiore  the  train  would  nave  reached  the 
spot  where  its  appearance  caused  the  horse  to  become  unmanageable. 
Take  this  to  be  so,  it  by  no  means  follows  that  the  accident  would 
still  have  occurred.  As  things  stood,  the  train  appeared  at  a  dis- 
tance of  about  160  feet  from  the  horse ;  the  horse  facing  it,  and 
seeing  it,  and  struggling  to  turn  round  and  get  awav.  As  things 
would  have  been  if  the  warning  had  been  given  eignty  rods  away, 
the  state  of  things  would  probably  have  been  materially  different. 
The  plaintiffs  approached  towards  the  track  very  cautiously,  look- 
ing out  up  and  down  the  track,  and  listening  very  intently.  They 
would  not,  ingpntionally,  be  so  near  the  track  as  they  then  were.  If 
the  whistle  had  sounded  eighty  rods  away,  the  course  of  the  elder 
sister,  the  driver,  would  almost  certainly  have  been  to  turn  the 
horse  from  the  track  and  drive  away  from  it,  and  that  probably  at 
a  much  smarter  pace  than  that  at  which  they  had  been  approaching 
it.  At  the  rate  at  which  the  train  was  going,  it  would  take  about 
two  minutes  to  reach  the  spot  at  which  its  appearance  frightened 
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the  plaintiffs'  horse ;  at  that  time  there  had  been  time  for  the 
horse  to  be  nearly  1000  feet  from  the  spot  where  he  had  faced 
the  engine,  and  with  his  back  to  it ;  or  if  he  conid  have  reached 
even  half  that  distance  the  accident  would  probably  not  have 
occurred. 

The  conditions  are  so  essentially  different  between  what  they 
were  in  fact  and  what  they  mi^ht  have  been  if  the  proper 
warning  had  been  given,  that  it  is  impossible  to  say  that  the 
accident  would  have  occurred  if  the  .warning  had  been  given.  That 

f  round  of  defence  appears  to  me  to  fail  entirely.  I  agree  with  Mr. 
ustice  Osier  that  the  whole  question  of  the  liability  of  the  defen- 
dants is  open  on  the  pleadings  and  evidence  under  Bnle  321  of  the 
Ontario  Judicature  Act. 

Upon  the  whole,  my  conclusion  is  that  the  appeal  should  be  dis- 
missed, with  costs. 

Hagaeiy,  C.  J. — I  concur  in  the  result  arrived  at  by  his  Lord- 
ship the  Chief  Justice,  but  I  rest  my  view  not  on  any  common  law 
liability,  but  on  the  express  provision  of  the  statute,  which  was  in- 
tended no  doubt  for  thebenefitof  the  whole  travelling  community; 
therefore  I  think  the  judgment  should  be  affirmed,  and  the  appeal 
dismissed,  with  costs. 

Burton,  J.  A. — ^The  plaintiffs  have  recovered  a  second  time,  bjr 
the  verdict  of  a  jury,  damages  against  the  defendants  for  the  al- 
leged neglect  of  a  statutory  duty  to  sound  the  whistle  or  rin^  the 
bell  when  approaching  a  crossing,  by  reason  whereof  it  is  alTeged 
that  the  acciaent  occurred ;  and  it  is  now  contended,  and  I  thmk 
with  much  force,  that  the  defendants  did  not  owe  to  the  plaintiffs, 
in  the  circumstances  which  happened,  any  duty  to  give  tnose  sig- 
nals ;  and  it  is,  I  think,  much  to  be  regretted  that  this  question 
had  not  been  raised  by  demurrer,  and  thus,  if  the  objection  is  en- 
titled to  prevail,  have  avoided  the  serious  expenses  which  have 
been  incurred  in  the  two  trials. 

The  question  is,  whether,  admitting  that  a  breach  of  duty  has 
been  shown,  and  admitting,  for  the  purpose  of  the  decision,  that 
there  has  been  a  consequent  injury,  was  the  Legislature  intending 
to  legislate  to  protect  against  such  an  injury,  or  for  an  altogether 
different  purpose,  that  purpose  being  to  give  timely  notice  to  per- 
sons attempting  to  cross  the  railway  where  it  intersects  the  public 
highway.  • 

The  Legislature,  when  authorizing  the  construction  of  railways, 
knew  that  they  would  be  through  their  whole  length  frequently 
adjacent  to,  and  in  some  places  would  cross  the  public  highways 
of  the  country,  and  consequently  that  passengers  upon  the  highways 
would  be  to  a  considerable,  and  frequently  to  a  dangerous  extent, 
incom-moded  by  the  passage  of  locomotive  engines  and  trains  along 
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the  railroad,  and  that  the  portion  of  the  public  having  occasion  to 
use  the  public  highway  would  sustain  some  inconvenience  for  the 
sake  of  the  greater  good  tp  be  obtained  by  the  much  larger  por- 
tion desirous  of  availing  themselves  of  this  more  expeditious  method 
of  travelling  or  transporting  merchandise,  by  rail. 

The  Legislature  might  have  annexed  any  condition  to  the  use  of 
the  road  by  the  defendants,  as  by  requiring  them  to  keep  a  bell  or 
whistle  to  be  constantly  rung  or  sounded. 

They  have,  in  fact,  annexed  a  number  of  conditions,  such,  for 
instance,  as  that  the  railway  shall  not  be  carried  along  a  highway 
without  leave  from  the  proper  municipal  authorities ;  that  where 
it  crosses  a  highway  it  snail  not  rise  above  or  sink  below  the  level 
of  the  highway  more  than  one  inch,  and  that  at  every  crossing  at 
a  level  sign-boards  shall  be  erected,  having  the  words  '^  railway 
crossing  "  painted  on  them  ;  the  erection  of  fences  on  each  side  of 
the  railway,  and  manv  other  matters ;  but  nowhere  except  in  sec. 
104  are  they  required  to  blow  a  whistle  or  ring  a  bell.  If  this 
section,  thei*efore,  had  been  altogether  omitted,  the  sounding  the 
whistle  at  the  crossing  so  as  to  frighten  horses  waiting  to  cross  the 
line,  would  be  sufficient  to  warrant  the  conclusion  that  the  com- 
pany was  guilty  of  actionable  negligence.  See  Manchester  Ry. 
V.  Fullarton,  14  C.  B.,  N.  S.  54,  referred  to  by  the  learned  Chief 
Justice,  and  Hill  v.  Portland  R.  R.,  55  Maine,  438,  where  it  was 
held  that  a  company  might  be  held  liable  for  using  a  steam  whistle 
as  a  signal  for  the  starting  of  a  train  from  the  station  near  to  a 
crossing. 

In  this  country  the  section  in  question  requires  that  the  bell 
shall  be  rung  or  the  whistle  sounded  as  the  train  approaches  the 
crossing,  the  object  being  to  warn  all  persons  of  such  approach  in 
season,  to  enable  them  to  stop  at  a  safe  distance,  and  thus  avoid 
the  ri^  of  a  collision.  No  company  therefore  could  be  held  lia- 
ble for  damages  for  giving  such  signal  as  is  required  by  law 
when  given  within  the  limits  named  in  the  statute.  But  the  statute 
does  not  authorize  or  require  the  sounding  of  the  whistle  at  any 
other  time  or  place,  and  the  right  or  li£U)i]ity  at  such  other  time 
or  place  depends  upon  the  general  principles  of  law  applicable 
to  negligence  upon  the  peculiar  facts  of  each  case.  The  plead- 
ings show  and  the  evidence  establishes  that  the  plaintiffs  were 
not,  at  the  time  the- injury  happened,  at  or  near  the  crossing,  but 
at  the  distance  of  about  116  leet  from  the  track,  when  they  were 
warned  by  some  one  that  the  train  was  coming,  and  stopped 
their  horse,  which  took  fright  at  the  engine  and  ran  away,  up- 
setting the  buggy  to  which  it  was  attached,  and  causing  the  in- 
jury. Whether  this  was  actionable  must  depend  upon  the  con- 
struction of  the  statute.  If  the  thing  here  directed  to  be  done, 
viz.,  the  sounding  of  the  whistle  or  the  ringing  of  the  bell,  was 
enacted  for  the  benefit  of  persons  in  the  position  of  the  plaintiffs. 
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then  the  action  lies ;  if,  on  the  other  hand,  it  was  enacted  only  for 
the  benefit  of  those  persons  who  had  occasion  to  cross  the  track, 
and  who  were  liable  to  itijurj  from  actoal  collision,  then  it  is  not 
maintainable. 

When  I  say  actual  collision  I  do  not  mean  to  exclude  the  case 
of  persons  who,  haying  been  led  by  the  omission  of  the  defendants 
to  ^ve  the  statutory  warning  to  approach  so  near  the  track  as  to 
be  m  danger  of  actual  collision,  have  in  the  exercise  of  reasonable 
diligence  and  care  in  endeavoring  to  escape  peril  sustained  injury. 

It  is  of  course  now  well  established  that  where  a  statute  creates 
a  duty  with  the  object  of  preventing  a  mischief  of  a  particular 
kind,  a  person  who,  by  reason  of  another's  neglect  of  the  statutory 
duty,  suffers  a  loss  of  a  different  kind,  is  not  entitled  to  maintain 
an  action  in  respect  of  such  loss. 

Such  was  the  case  in  Gorris  v,  Scott,  L.  B.  9  Ex.  125.  It  is 
true  that,  in  that  case,  the  statute  contained  a  recital  showing  the 
purpose  for  which  the  Act  was  passed,  but  looking  at  the  provis- 
ions of  this  enactment  the  purpose  and  object  of  mem  are  reason- 
ably clear. 

I  have  pointed  out  that  the  Act  does  not  require  the  bell  to  be 
rung  or  the  whistle  sounded  at  or  near  the  approach  of  any  place 
where  the  highway  runs  parallel  to  or  in  close  proximity  to  the 
railway,  or  wliere  it  crosses  the  railway  by  a  bridge,  but  only  at 
such  places  where  the  railway  crosses  the  highway  on  a  level,  or 
where  only  there  would  be  danger  of  a  collision  of  the  train  with 
persons  or  their  horses  or  carnages. 

The  bell  is  required  to  be  rung  or  whistle  sounded  at  the  dis- 
tance of  eighty  rods  from  the  crossing,  and  to  be  kept  ringing  or 
whistling  until  the  train  has  passed  such  crossing;  the  time  occu- 
pied in  going  that  short  distance  is  barely  more  than  sufficient  to 
warn  persons  about  to  cross ;  it  is  manifest  it  was  only  intended 
to  warn  such  persons,  and  not  persons  at  a  greater  distance. 

At  a  crossing  it  is  necessary  to  give  notice  to  travellers  ap- 
proaching the  place  of  crossing,  and  before  crossing,  that  they 
should  not  venture  to  do  so  whue  the  train  is  approaching ;  and 
the  warning  is  given  with  that  object. 

Why  should  a  different  rule  be  adopted  in  the  case  of  persons 
on  the  highway  approaching  the  crossing  but  not  intending  to 
cross  it,  than  is  applicable  to  persons  travelling  upon  other  high- 
ways in  immediate  proximity  to  the  railway  ?  Tnat  these  plain- 
tins  intended  to  cross  the  railway  cannot  affect  the  question,  as 
they  would,  if  entitled  under  the  circumstances,  be  equally  so  en- 
titled if  they  had  no  such  intention,  which  would  involve  this 
anomaly,  that  if  two  highways  formed  a  junction  near  the  cross- 
ing, one  running  parallel  to  the  railway,  the  other  crossing  it,  the 
owner  of  a  hoi'se  standing  on  the  latter  highway  taking  fright  at 
an  engine  coming  up,  under  the  circumstances  which  occurred  in 
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this  case,  would  he  entitled  to  recover,  whilst  the  owner  of  an- 
other horse,  standing  within  a  few  feet  of  the  first  but  on  the 
other  highway,  could  not ;  or  if  it  be  said  that  the  owner  last  re- 
ferred to  is  entitled  to  an  action,  it  must  necessarily  lead  to  this 
further  anomaly,  that  when  a  horse  on  a  road  running  parallel  to 
the  railway  is  frightened  by  a  train  at  a  distance  of  eighty-one  rods 
from  the  crossing,  his  owner  is  without  remedy,  whereas  within 
the  distance  of  eighty  rods  his  right  must  depend  on  whether  the 
whistle  was  sounded  or  the  bell  rung ;  although  possibly  the  acci- 
dent may  have  occurred  from  the  circumstance  that  the  whistle 
was  sounded,  and  would  not  otherwise  have  occurred  at  all. 

All  statutes  are  to  be  construed  so  as  to  give  e£Eect  to  the  inten- 
tion as  expressed  by  the  words  used  in  them,  but  that  is  not  to  be 
discovered  by  considering  those  words  in  the  abstract,  but  by 
inquiring  what  is  the  intention  expressed  by  those  words  with  rei- 
erence  to  the  subject-matter,  and  the  object  with  which  the  par- 
ticular enactment  was  made. 

Lord  Justice  Turner  reviews  the  whole  subject  in  Hawkins  t>. 
Gathercole,  6  DeG.,  M.  &  G.  21.  ^'Be^rd,  he  says,  ^'must  be 
had  to  the  intent  and  meaning  of  the  Legislature,"  and  then  refers 
with  approval  to  the  rule  laid  down  in  Stradling  v,  Morgan, 
Plowd,  204,  where  it  is  said :  "  That  the  judges  of  the  law  in  all 
times  past  have  so  far  pursued  the  intent  of  the  makers  of 
statutes  that  they  have  expounded  Acts  which  were  general  in 
words  to  be  but  particular  where  the  intent  was  particular." 
And  after  referring  to  several  cases  concludes :  "  From  which 
case  it  appears  that  the  sages  of  the  law  heretofore  construed 
statutes  qpite  contrary  to  the  letter  in  some  appearance,  and 
those  statutes  which  comprehend  all  thin^  in  the  letter,  they 
have  expounded  to  extena  but  to  some  things,  and  those  whjcn 
generally  prohibit  all  people  from  doing  such  an  act,  they  have 
interpreted  to  permit  some  people  to  do  it;  and  those  which 
include  every  person  in  the  letter  they  have  adjudged  to  reach 
to  some  persons  only:  which  expositions  have  always  been 
founded  upon  the  intent  of  the  Legislature,  which  they  have 
collected,  sometimes  by  considering  the  cause  and  necessity  of 
making  the  Act,  sometimes  by  comparing  one  part  of  the  Act 
with  another,  and  sometimes  by  foreign  circumstances,  so  tliat 
they  have  ever  been  guided  by  the  intent  of  the  Legislature, 
which  they  have  always  taken  according  to  the  necessity  of  the 
matter  and  according  to  that  which  is  consonant  to  reason  and 
good  discretion. 

For  the  reasons  I  have  mentioned  I  am  of  opinion  that  the  gen- 
eral words  used  in  this  section  must,  having  regard  to  the  general 
provisions  of  the  statute,  be  intended  only  tor  the  benefit  of  those 
actually  crossing,  and  injured  when  so  crossing,  or  under  such 
circumstances  as  I  have  before  mentioned.    The  plaintiffs  claim 
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for  a  breach  of  a  statatory  duty,  and  that  alone,  and  looking  at 
the  whole  acope  and  object  of  the  enactment,  it  being  clear  that  it 
was  not  enacted  for  their  benefit^  they  cannot  claim  damages  for 
the  breach  of  it. 

On  these  gronnds  I  think  there  was  no  case  to  go  to  the  jury, 
and  the  plaintiffs  should  have  been  non-suited. 

The  appeal  therefore,  in  my  opinion,  should  be  aUowed,  with  costs. 

Proudfoot,  J. — There  was  contradictory  evidence  as  to  whether 
the  bell  was  rung  or  not.  It  was  a  question  peculiarly  within  the 
province  of  the  jury.  Had  the  jury  found  a  verdict  for  the  de- 
fendants, there,  was  evidence  to  support  it  and  it  would  not  have 
been  disturbed.  There  was  evidence  enough  to  support  a  verdict 
for  the  plaintiffs.  The  learned  judge  told  the  jury  in  unex- 
ceptional lan^age  that  thev  were  to  make  up  their  minds,  ^'  not 
merely  as  to  tne  words  of  tne  witness,  but  as  to  the  value  to  be 
placed  on  his  testimony."  How  is  it  possible  to  tell  what  value 
they  placed  on  the  witnesses  except  from  the  result  of  the  action 
— a  verdict  for  the  plaintiffs? 

The  jury  also  found  that  the  plaintiffs  were  not  imprudent,  that 
they  used  such  care  as  a  reasonably  cautious  person  would,  under 
the  circumstances,  have  used  in  approaching  the  railway,  and  that 
had  the  plaintiffs  known  the  train  was  coming  they  would  have 
stopped  the  horse  further  from  the  railway.  On  all  these  ques- 
tions I  do  not  think  we  ought  to  interfere  witli  the  conclusion  at 
which  the  jury  arrived. 

But  it  was  ar^ed  that  these  all  stopped  short  of  what  was 
necessary  to  entitle  the  plaintiffs  to  recover,  and  that  the  jury 
should  have  found  ^'  that  the  accident  happened  because  the  signal 
was  not  given."  It  appears  to  me  that  this  is  the  necessary  result 
of  the  previous  findings,  especially  when  we  take  into  considera- 
tion what  was  present  to  the  minds  of  the  jury  when  they  retired 
to  deliberate  on  their  verdict.  They  would  not  have  found  a  ver- 
dict for  the  plaintiffs,  which  thej  did,  unless  they  had  been  of 
opinion  that  the  want  of  the  signal  caused  the  accident.  The 
learned  judge  told  the  jury  that  the  plaintiffs  must  satisfy  them 
"  not  merely  that  the  defendants  neglected  their  duty,  but  tnat  that 
neglect  caused  the  injury."  And  again,  "  it  must  appear  that 
what  happened  to  them  was  occasioned  altogether  by  the  fault  of 
the  railway  company."  The  charge  and  findings  inevitably  lead  to 
the  conclusion  tnat  the  jury  found  that  the  accident  happened  be- 
cause the  signal  was  not  given. 

It  was  also  urged  by  the  defendants  that  it  was  the  appearance 
of  the  train,  not  the  want  of  the  signal,  that  frightened  the  horse. 
But  the  signal  is  not  given  for  the  benefit  of  the  horse,  but  of  the 
driver,  and  it  is  found  that  if  the  signal  had  been  given  the  plain- 
tiffs would  have  stopped  further  from  the  railway ;  and  on  this 
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rather  indefinite  finding  the  court  is  justified  in  assuming  that 
what  was  necessary  to  support  the  verdict  was  before  the  jury, 
and  that  this  finding  means  that  the  plaintiffs  would  have 
stopped  far  enough  away  to  prevent  the  horee  from  being  fright- 
ened, or  would  have  placed  him  where  he  would  not  have  seen 
the  train. 

The  question  is  then  reduced  to  the  construction  of  the  statute 
C.  S.  C.  ch.  66,  sec.  104,  upon  which  there  was  a  difference  of 
opionion  in  the  court  below,  the  Chief  Justice  holding  that  the 
liability  of  the  company  only  arose  when  a  collision  had  actually 
taken  place.  It  is  not  necessary  to  consider  what  the  liability  is 
in  regard  to  horses  being  frightened  on  roads  running  near  to 
and  parallel  with  the  railway,  it  will  be  time  enough  to  determine 
that  when  the  case  arises.  In  this  instance  the  plaintiffs  were 
driving  on  a  road  that  crosses  the  railway,  towards  the  railway,  and 
with  tlie  intention  of  crossing  it,  when  the  accident  occurred. 
There  is  nothing  in  the  Act  to  limit  the  liability  to  cases  of  col- 
lision*  I  agree  m  the  construction  placed  on  the  statute  by  the 
majority  of  the  Court  of  Common  rleas. 

1  think  the  judgment  should  be  aflirmed,  and  the  appeal  dis- 
missed, with  costs. 

Statutory  Provisions  as  to  Signals  Relate  only  to  Safety  of  Persons  at 
Crossings. — ^Statutory  provisions  requiring  the  sounding  of«a  whistle  be- 
fore approaching  a  crossing  are  intended  only  for  the  protection  of  per- 
sons about  to  use  the  crossing.  They  are  not  intended  to  guard  persons 
not  so  using  the  crossing,  and  cannot  be  invoked  by  them.  O^Donnell  v. 
Providence,  etc.,  R  Co.,  6  R  I.  211;  Holmes  «.  Central  R  &  B.  Co.,  37 
Ga.  698;  Eiwood  «.  New  York,  etc.,  R  Co.,  4  Hun,  808;  Harty  «.  K.  Y. 
Central  R  Co.,  42  N.  Y.  468;  Phila.,  etc.,  R  Co.  c.  Spearen,  47  Pa.  St. 
800;  Chicago,  R  I.  &  P.  R.  Co.  v.  Houston,  64  Mo.  484;  Northern  Cen- 
tral R  Co.  €.  State,  6  Am.  &  £ng.  R.  R.  Cas.  66;  East  Tenn.,  etc.,  R  Co. 
V.  Feathers,  infra.  But  see  Western  &  A.  R.  Co.  v.  Jones,  8  Am.  &  Eng. 
R.  R  Cas.  267. 
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V. 

LoAGUE,  Admr. 
{Advance  Caae^  Tennessee,    May  17,  1884.) 

In  an  action  for  the  recovery  of  damages  for  a  personal  injury  against  a 
street  railroad  company  the  court  charged  as  follows : 

'*  It  is  the  duty  of  J;he  defendant  to  furnish  lights  on  its  cars  at  night,  such 
as  will  enable  its  drivers  to  see  objects  ahead  on  the  track,  with  the  aid  of 
the  street  lights,  in  time  to  avoid  accident."  EM^  to  be  error  calling  for 
reversal. 

The  facts  are  stated  in  the  opinion. 
Geo.  Gillham  for  plaintiflE  in  error. 
Taylor  &  Carroll  for  defendant  in  error. 
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CooPEB,  J. — ^Action  of  damages  brought  by  Loagne  aa  adminia- 
trator  of  Poaey  Webb,  deceased,  against  the  railway  company  for 
injuries  to  the  intestate  by  one  of  the  company's  street  cars,  result- 
ing in  her  death.  The  verdict  and  judraient  were  in  favor  of  the 
plaintiff  below,  and  the  company  appealed  in  error. 

The  referees  report  in  favor  of  affirmance.  The  exceptions  of 
the  company  to  the  report  are  directed  to  alleged  errors  in  the 
charge  of  the  trial  judge. 

The  railway  company  owns  and  operates  a  street  railway  in 
Memphis,  the  cars  being  drawn  by  horses  or  mules.  The  intestate 
of  Loague,  a  colored  chud  of  the  age  of  two  years  and  nine  months, 
was  kuled  bv  one  of  these  cars  on  the  night  of  June  22, 1881, 
about  ei^ht  o  clock  in  the  evening.  The  night  was  dark,  making 
it  difBcult  to  see  a  small  object  on  the  track  even  at  the  distance 
of  a  few  feet,  although  larger  objects,  such  as  a  man  pushing  a 
baby-carriage,  could  be  seen  much  farther  off.  The  fatner  of  the 
intestate  had  put  a  younger  baby  in  a  baby-carriage,  and  trundled 
the  carriage  along  the  track.  The  intestate  followed  the  father, 
and  although  ordered  back  bv  him  got  upon  the  track.  She  was 
dressed  in  dark-colored  dotning.  The  company's  car  was  the 
common  street  car,  properly  equipped  with  lamps  on  the  front 
end,  such  as  are  used  on  all  the  street  cars  of  the  city,  lighted  and 
burning.    The  driver  was  standing  on  the  front  platform  in  his 

E roper  place,  holding  the  reins  in  one  hand  and  with  the  other 
and  on  the  handle  of  the  brake.  He  was  looking  ahead  and  saw 
the  father  of  the  intestate  with  the  baby-carriage,  but  did  not  see 
the  child  until  he  noticed  the  mules  veering  to  one  side,  and  then 
saw  a  crawling  object  without  being  able  to  distinguish  what 
it  was.  He  immediatelv  reined  up  the  mules  put  on  the  brake, 
and  stopped  the  car  in  time  to  prevent  the  wheels  passing  over  the 
child  ;  the  injuries  from  which  it  died  being  probably  inflicted  by 
the  single-tree  and  the  brake. 

The  part  of  the  charge  principally  excepted  to  is  this :  "  It  is 
the  duty  of  the  defendant  to  furnish  lights  on  its  cars  at  night, 
such  as  will  enable  its  car  drivers  to  see  objects  ahead  on  the  track, 
with  the  aid  of  street  lights,  in  time  to  avoid  accidents." 

The  plaintiff  in  error  insists  that  the  charge  is  too  stringent. 

While  a  common  carrier  of  passengers  is  not  an  insurer,  he  is 
bound  to  the  diligence  which  a  good  specialist  in  his  particular  line 
of  business  is  accustomed  to  exact.  His  care  and  diligence  must 
be  in  proportion  to  the  risk  of  the  machinery  he  employs  and  the 
work  ne  undertakes.  Wh.  on  Neg.  s.  627.  Thfe  same  degree  of 
care  is  not  required  of  the  carriers  of  passengers  npon  street  cars 
drawn  by  horses  as  of  railway  companies  whose  <iars  are  drawn  by 
steam.  The  public  have  an  equal  right  with  the  company  to  travel 
on  the  streets,  and  therefore  the  company  must,  in  using  its  fran- 
chises, exercise  such  care  and  caution  for  the  purpose  oi  avoiding 
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aocidents  and  endangering  property  and  persons  as  a  reasonable 
prudence  will  suggest.  5th  Wait  Act.  ana  Def.  343.  In  general 
the  same  degree  of  care  as  to  pedestrians  is  required  of  them  as  of 
the  driver  or  owner  of  any  otner  vehicle.  Unger  v.  Street  R.  R. 
Co.,  51  N.  Y.  407. 

Owing  to  their  momentum  and  noiselessness  the  cars  are  gener- 
ally required  to  use  bells  and  display  lights.  Johnson  v.  Railroad 
Co.,  20  N.  Y.  65;  Shea  v.  Railroad  Co.,  44  Cal.  414.  These  pre- 
cautionary measures  seem  intended  to  put  pedestrians  on  their 
guard,  rather  than  to  aid  the  company  in  protecting  them,  but 
^ere  can  be  no  doubt  that  the  company  is  bound  to  operate  its 
cars  in  such  a  manner,  if  possible,  as  to  injure  no  one,  and  to  this 
end  to  have  the  ordinary  means,  such  as  are  usually  found  ade- 
quate and  safe.    Wh.  on  *Neg.  s.  639. 

In  view  of  these  recognized  principles  the  question  is,  whether 
the  requirement  of  thecnarge  does  not  go  beyond  the  requirement 
of  the  law. 

It  requires  the  defendant  company  to  furnish  such  lights  on  its 
cars  at  night  as  vnll  under  all  circumstances,  with  the  aid  of  the 
street  lights,  enable  its  drivers  to  see  objects  on  the  track  in  time 
to  avoid  accidents. 

The  charge  is  like  so  many  charges  which  come  before  us,  upon 
the  objection  that  it  undertakes  to  lay  down  a  general  proposition 
of  law,  instead  of  confining  the  law  to  the  lacts  of  the  particu- 
lar case.  And  the  proposition  itself  is  open  to  the  objection  that 
it  requires  a  degree  of  light  which  might,  under  some  circum- 
stances, transcena  not  merely  what  is  usually  found  adequate  and 
safe,  but  the  bounds  of  science. 

Even  in  the  case  of  steam  railroads  the  companies  are  only  re- 
quired to  avail  themselves  in  the  night  time  of  such  means 
and  appliances  as  might  be  reasonably  obtained  to  enable  their  em- 
ployees to  see  ahead  on  the  track.  fTashville  &  Chattanooga 
fe.  R.  Co.  V.  Smith,  6  Heisk.  174.  And  when  the  night 
was  very  dark,  and  the  headlight  of  the  steam-engine  was  so  ob- 
scured by  rain  that  the  lookout  could  not  see  any  considerable 
distance  ahead,  whereby  an  accident  occurred,  this  court  said : 

''We  cannot  admit  that  if  the  light  becomes  obscured  from 
natural  causes,  without  any  defect  in  the  light  and  appurtenances, 
without  any  fault  on  the  part  of  the  employees,  that  in  all  cases, 
as  matter  of  law,  the  company  is  to  be  liable  for  the  consequences." 
Louisville  &  Nashville  K.  C!o.  v.  Melton,  2  Lea,  262.  The  in- 
struction now  under  consideration  would,  as  a  general  proposition, 
hold  a  street  railroad  company  to  a  greater  strictness  than  would 
be  required  of  a  steam  railroad  company. 

The  facts  of  the  case  did  not  require  the  enunciation  of  such  a 
proposition ;  but  we  cannot  limit  the  language  to  the  actual  facts. 

The  exceptions  to  the  report  of  the  referees  will  be  allowed,  the 
judgment  below  reversed,  and  the  case  remanded  for  a  new  trial. 
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V. 

Gkbav  Omr  B.  Oo. 

(Athanoe  Oate^  Wiiooniin.    January  8,  1884.) 

A  nonsuit  ought  not  to  be  ordered  if  the  evidence,  conetmed  as  laTorably 
as  possible  for  the  plaintiff,  tends  to  prove  the  facts  necessary  to  a  reoovery. 

It  is  the  duty  of  a  street  railway  company  to  construct  its  road  according 
to  the  most  approved  plan,  and  to  maintain  it  by  common  and  approved 
means,  with  regard  to  the  necessary  convenience  of  the  travelling  public  in 
their  use  of  the  streets. 

Where  the  catch  of  a  turn-table  over  which  the  defendant's  cars  passed 
daily  was  so  out  of  repair  as  to  stand  hiffh  enough  to  catch  the  runner  of  a 
sleigh  passing  over  it,  it  is  a  question  for  the  jury  to  say  whether  it  was 
negUgence  in  the  company  to  continue  the  use  of  that  style  of  turn-table 
when  better  ones  were  in  common  use,  and  proof  of  the  use  and  superiority 
of  other  turn-tables  is  pertinent  and  material,  and  should  be  admitted. 

Appeal  from  County  Court,  Milwaukee  Comity. 
H.  H.  Field  for  appellant,  Robert  C.  Fitts. 
Winfield  &  A.  A.  L.  Smith  for  respondent.  Cream  City  R.  B. 
Co. 

Obton,  J. — The  county  court  p^ranted  a  nonsuit  at  the  close  of 
the  testimony  of  both  parties.  The  rule  for  granting  nonsuits  in 
a  case  tried  with  a  Jury  is  correctly  stated  by  the  learned  counsel 
of  the  appellant,  "  That  a  nonsuit  should  not  be  ordered  when  the 
evidence,  giving  it  the  most  favorable  construction  for  the  plain- 
ti£E  that  it  will  possibly  bear,  tends  to  prove  the  facts  necessary  to  a 
recovery."  Scnoener  v,  Ins.  Co.,  50  Wis.  575 ;  Jucker  v.  Railway 
Co.,  52  Wis.  150  ;  Gower  v.  Railway  Co.,  45  Wis.  182 ;  Spensley  v. 
Ins.  Co.,  54  Wis.  433.  The  question  o'f  negligence  of  the  defendant, 
or  of  contributory  negligence  of  the  plaintin,  is  peculiarly  a  ques- 
tion for  the  jury  where  there  is  any  evidence  tending  to  snow 
either.  The  court  should  not  take  the  case  from  the  jury  where  the 
evidence  would  warrant  a  verdict  for  the  plaintifE.  This  principle 
is  in  consonance  with  the  rule  of  this  court,  that  a  judgment  will 
not  be  reversed  on  the  ground  that  the  verdict  is  against  the  evi- 
dence, if  there  is  any  competent  evidence  to  sustain  it,  giving  it 
the  most  favorable  construction  in  favor  of  the  verdict.  To  sus- 
tain these  propositions,  we  need  only  refer  to  the  authorities  in  the 
very  full  and  able  brief  of  the  learned  counsel  of  the  appellant.  To 
apply  these  principles  a  brief  statement  of  the  evidence  is  necessary. 

In  February,  1881,  the  plaintiff  was  driving  along  the  open  and 
travelled  track  of  Clinton  street,  in  the  city  of  Milwaukee,  with  a 
horse  and  cutter.    The  street  is  paved  and  much  travelled.  There 
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are  two  tracks  or  doable  track  of  a  street  railway  of  the  defendant 
along  this  street,  and  at  a  point  opposite  the  defendant's  car  bam 
there  is  a  tarn-table,  with  tracks  or  rails  thereon  at  right  angles, 
and  one  of  these  tracks  leads  to  the  car  bam.  The  tarn-table  re- 
volved in  an  iron  rim,  on  the  oater  surface  in  which  it  tamed.  There 
were  four  notches — one  on  each  side  of  the  table — to  fasten  the 
tarn- table  in  this  rim,  where  the  catch  or  latch  just  fits  in  when 
it  is  down.  The  catch  or  latch  is  from  six  to  ten  inches  in  length, 
an  inch  and  a  qaarter  or  half  in  width,  made  of  iron  or  steel, 
working  on  the  table  by  a  hinge,  and  held  down  and  kept  in  place 
by  its  own  weight  only.  At  mis  time  it  was  much  worn  and  loose. 
This  table  was  put  down  in  1876.  Cars  ran  over  it  every  six  or 
seven  minutes.  Tnrn-tables  so  fastened  are  not  now  in  use  on 
other  roads,  and  only  one  of  the  turn-tables  of  this  kind  on  the 
defendant's  road,  ana  those  now  in  common  use  are  kept  in  place 
by  working  tightly,  and  are  not  easily  moved  within  the  rim  or 
groove.  Tables  like  this  have  been  in  common  use,  but  have  been 
superseded  by  the  other  plan.  The  travelled  track  of  the  street 
was  over  this  table,  and  the  plainti£E  had  driven  over  it  before,  but 
never  saw  the  catch  or  latch  out  of  place.  The  hinge  was  much 
worn,  and  had  never  been  repaired,  and  it  was  liable  to  stand 
slanting,  and  to  catch  on  to  the  runner  of  a  sleigh  passing  over  it. 
The  plainti£E  was  driving,  not  very  fast,  and  less  than  seven  miles 
an  hour,  and  while  passmg  over  this  turn-table  this  catch  caught 
in  the  runner  of  his  catter  and  caused  the  damage  complained  of. 
The  catch  was  so  out  of  place  as  to  stand  up  considerably  above 
the  table. 

The  statute  (section  1862,  Be  v.  St.)  which  provides  that  street 
railways  ^'  shall  be  constructed  upon  the  most  approved  plan  for 
such  roads,"  is  merely  declaratory  of  the  common  law,  and  tnere  can 
be  no  question  but  that  it  is  the  duty  of  a  street  railway  company  to 
constract  such  roads,  and  all  the  conveniences  thereof,  and  to  main- 
tain them,  by  the  use  of  the  common  and  approved  means,  and  so 
as  at  least  to  be  no  obstruction  to  the  use  of  the  street  by  or  to  the 
necessary  convenience  of  the  travelling  public  thereon.  The 
statute  m  which  the  common-law  duty  is  declared  also  provides 
that  "  every  such  road  shall  be  subject  to  such  reasonable  rules 
and  regulations  as  the  proper  municipal  authorities  may  by  ordi- 
nance from  time  to  time  prescribe."  But  this  does  not  confer  the 
power  upon  the  city  to  repeal  this  general  law  by  ordinance  (Horn 
V.  Bail  way  Co.,  38  W  is.  463 ;  Alton,  etc.,  Horse  Ky.  Co.  v.  Deitz,  50 
111.  210)  ;  but  if  it  did,  there  was  no  evidence  that  any  such  ordi- 
nance had  ever  been  made. 

The  duty  of  using  "  the  most  approved  plan ''  does  not  stop 
or  cease  with  the  original  construction.  If  it  were  so,  then  there 
would  be  no  duty  to  repair,  or  to  adopt  any  new  plan  when  the  old 
one  had  been  found  by  full  trial  and  experience  to  be  inadequate, 
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Insufficienty  or  dangerous.  The  most  improved  methods  and 
plans  most  be  maintained  with  a  view  to  the  public  safety.  The 
old  plan  might  at  the  time  of  oonstraction  have  been  considered 
adequate  and  sufficient,  and  have  been  generallv  in  use,  but  after- 
wards may  have  been  as  generally  abandoned,  because  proved  on 
trial  not  to  be  so,  and  a  more  approved  plan  had  been  adopted,  as  in 
this  case.  Can  it  be  contended  that  it  is  not  the  duty  of  this 
company  to  also  abandon  such  old  and  insufficient  and  dangerous 
plan,  and  adopt  a  safer  and  the  more  improved  plan  in  general 
use }  But  aside  from  this  special  duty  there  is  a  continuing  duty 
and  obli^tion  resting  upon  the  company,  in  consideration  of  its 
use  of  uie  public  streets,  to  consult  all  the  time  the  safety  and 
convenience  of  travellers  thereon,  consistent  with  the  full  enjoy- 
ment of  its  own  privUeges  and  franchises.  The  company  has  no 
greater  right  to  the  use  of  the  street  than  the  public,  and  it  being 
uius  a  joint  use  of  the  street,  neither  the  company  nor  the  public 
has  anv  right  to  make  it  dangerous  for  either  in  their  proper 
use  of  it.  ^^  The  care  and  skill  to  be  exercised  by  the  company  in 
the  construction  and  maintenance  of  their  track  in  a  public  street 
are  of  much  higher  degree  than  would  be  imposed  upon  them 
under  circumstances  of  a  different  character."  Mazetti  v.  Bail- 
road  Co.,  3  E.  D.  Smith,  98. 

It  is  said  that  railroads  are  so  much  more  dangerous  than  street 
railways  that  the  degree  of  care  required  of  them  is  greater.  But 
if  this  complaint  is  tme,  even  street  railways  may  be  dangerous  to 
travellers  on  the  public  streets  as  well.  The  principle  cannot  be 
very  different  so  far  as  the  dutv,  care,  and  diligence  of  the  com- 
pany are  concerned.  Those  who  travel  on  the  street  have  a  right 
to  suppose  and  presume  that  the  turn-table  of  a  street  railway 
therein,  and  over  which  the  travel  is  accustomed  to  go,  is  safe^ 
and  properly  constructed  and  maintained.  Alton,  etc..  Horse  Ry. 
Co.  V.  I)eitz,  supra ;  Fash  v.  Third  Avenue  Ry.  Co.,  1  Daly,  148 ; 
2  Thomp.  Neg.  1232. 

The  true  rule  is  laid  down  in  Read  v,  Morse,  34  Wis.  315,  in 
respect  to  the  duty  of  a  steam-tug  owner,  requiring  him  to  avail 
himself  of  the  best  methods  and  latest  discoveries  of  science  to 
prevent  the  escape  of  fire,  which  it  was  reasonable  to  require  them  to 
adopt ;  and  also  m  Spaulding  v.  Railway  Co.,  30  Wis.  110,  in  respect 
to  tne  management  of  railways.  The  degree  of  care  required  in 
such  cases' may  be  very  high,-  but  at  least  a  reasonable  degree  of 
care  is  required  by  the  same  rule  of  street  railways,  and  the  duty 
to  adopt  the  most  approved  plans  and  appliances  is  the  same  in 
both  cases.  The  case  of  Wooley  v.  Grand  Street  &  fT.  R.  Co.,  83 
N.  T.  121,  is  very  much  in  point  as  to  the  use  of  the  public  streets 
for  railway  tracks  and  switcnes.  The  court  said :  ^'  It  is  manifest 
that  it  was  a  question  of  fact,  and  to  be  passed  upon  by  the  jory, 
under  proper  instructions  from  the  court,  whether  the  defendant 
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in  this  case  used  a  switch  that  was  the  best  for  the  purpose  in 
general  and  acknowledged  nse,  and  laid  down  with  proper  skill 
and  care  in  a  proper  manner,  and  so  kept  and  used  it.  The  de- 
fendant might  have  adopted  a  kind  of  switch  that  experience  had 
condemned,  or  refused  to  adopt  one  that  experience  had  shown  to 
be  the  best ;  ...  or,  having  first  put  it  down  well,  had  sn£Eered  it, 
or  the  pavement  about  it,  to  get  out  of  proper  position,  so  that  there 
was  at  first  or  last  an  obstiniction  in  the  public  way  needlessly  or 
unreasonably  dangerous  to  passers  over  it.  These  were  questions  for 
a  jury  to  try  and  determine."  McArthur  v.  Green  Bay,  etc..  Canal 
Co.,  34  Wis.  139.  In  this  case,  so  far  as  the  evidence  was  admitted 
by  the  court,  it  appeared  that  the  catch  or  latch  on  the  turn-table  was 
out  of  place,  ana  projected  upward  sufficiently  to  catch  the  runner 
of  the  plaintiffs  cutter  and  upset  it.  It  was  old,  worn,  and  loose, 
and  liable  to  get  into  that  condition,  especially  when  there  was 
snow  in  the  street  and  on  the  turn-table.  That  kind  of  fastening 
had  been  abandoned  on  the  roads  of  other  companies,  and  of  this 
company  also  as  a  rule,  and  were  not  in  common  use,  and  another 
plan  or  method  had  been  generally  adopted  to  dispense  with  such 
a  fastening.  That  this  catch  was  out  of  the  notch  and  so  projected 
upwardly,  so  as  to  render  travel  over  it  with  a  sleigh  dangerous^ 
tends  strongly  to  prove  that  it  was  not  at  the  time  a  proper  appli- 
ance for  the  purpose,  and  that  it  was  not  the  right  thing  to  be  used 
under  the  circumstances. 

These  facts  certainly  present  the  questions  whether  the  defend- 
ant was  not  negligent  in  not  adopting  a  more  approved  plan  of 
fastening  this  turn-table,  and  whether  the  company  was  not  negli- 
gent in  allowing  the  catch  to  remain  worn  and  loose,  so  as  to  be 
mble  to  so  project  and  fasten  on  the  runner  of  the  plaintiff's 
cutter ;  and,  if  the  question  of  notice  is  in  the  case,  whether  the 
defendant  did  not  have  sufficient  notice  of  the  condition  of  the 
catch  when  its  employees  passed  over  this  turn-table  every  six  or 
seven  minutes,  ana  it  being  directly  in  front  of  the  defendant's 
car  bam,  and  cars  were  frequently  run  over  it  into  the  barn,  and 
every  time  this  catch  had  to  be  raised  up  if  it  was  in  place  in  the 
notcn.  These  questions  were  clearly  for  the  jury  to  decide,  and 
not  the  court ;  for  this  evidence  at  least  tended  to  prove  the  neg- 
ligence of  the  company.  But  it  is  said  that  the  plaintiff  was  neg- 
ligent in  driving  too  fast,  and  ought  to  have  known  that  this  catch 
was  out  of  place,  having  before  passed  over  the  turn-table.  As 
matter  of  law,  is  it  negligence  to  drive  with  a  speed  of  less  than  or 
nearly  seven  miles  an  hour  in  a  public  street?  Is  such  speed 
negligence  per  se  ?  If  not,  that  also  was  a  question  for  the  jury,  and 
not  for  the  court.  The  plaintiff  had  not  observed  that  the  catch  was 
out  of  place  if  he  had  driven  over  the  turn-table  before,  and  there 
was  no  evidence  that  the  catch  at  that  time  was  out  of  place.  But 
at  any  rate  it  was  a  question  of  notice  or  presumptive  Knowledge, 
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which  should  have  been  submitted  to  the  jury  if  there  was  any 
evidence  of  it.  So  long  as  the  constitution  and  tlie  laws  provide 
for  a  jury  trial  of  issues  of  fact,  the  right  should  be  guarded  and 
preserved  to  all  parties,  where  there  are  controverted  facts  pertin- 
ent to  the  issues.  It  would  be  worse  than  useless,  and  a  merely 
ceremonious  formality,  to  impanel  a  jury  in  the  cause,  and,  as  in 
this  case,  to  then  dispense  with  their  service  of  rendering  a  ver- 
dict after  they  had  heard  all  the  testimony,  and  the  facts  established 
by  it  which  tended  to  maintain  the  plainti£E's  cause  of  action.  A 
nonsuit  in  such  a  case  as  this  is  not  an  example  to  be  followed. 
This  unwarrantable  nonsuit,  on  the  facts,  is  sufficient  to  justify  a 
reversal  of  the  judgment. 

But  there  was  certain  testimony  offered  and  rejected  by  the 
court,  the  competency  of  which  ought  to  be  determined  before 
another  trial.  Isaac  Ellsworth,  a  witness  for  the  plaintiff,  who  had 
testified  that  he  had  been  in  the  street-car  business  over  eight  years, 
and  had  been  connected  with  the  Milwaukee  City  Bailway  and  was 
familiar  with  the  details  of  the  street-car  business  and  with  the  con- 
struction of  turn-tables,  and  that  he  derived  his  knowledge  of  turn- 
tables from  the  use  of  them,  and  that  he  had  seen  the  turn-table  in 
question,  and  that  he  was  at  the  head  of  the  Milwaukee  City  Bail- 
way  at  one  time,  was  asked,  "  What  turn-tables  do  you  use  now  ?" 
After  objection  by  the  defendant's  counsel,  the  plaintiff's  counsel 
said  to  the  court,  "  I  desire  to  show  by  Mr.  Ellsworth  the  kind  of 
turn-tables  in  use  by  railway  companies  genei-ally,  and  to  show  that 
this  is  not  the  most  approved  appliance  in  use  in  street  railroads." 
The  objection  was  sustained.  He  was  asked  further,  "  If,  with 
your  knowledge  of  turn-tables,  you  consider  this  turn-table  here 
one  of  the  most  approved  turn-tables  in  use  ?"  Objection  to  this 
was  also  sustained.  He  was  again  asked,  "  Is  there  not  a  defect  in 
this  turn-table,  and  would  it  not  be  improved  by  some  arrangement 
to  fasten  down  the  catch?"  Objection  to  this  was  also  sustained. 
Why  ?  Was  not  the  witness  an  expert,  and  were  not  the  questions 
pertinent  to  show  that  the  defendant  did  not  use  the  most  approved 
plan  of  fastening  turn-tables  in  this  instance  ?  The  question, "  Do 
you  use  them?"  was  obviously  introductory  only  to  what  the 
counsel  stated  to  the  court  he  wished  to  prove.  Stephen  Kenney, 
another  witness  for  the  plaintiff,  testified  that  he  was  a  carpenter 
and  joiner,  and  for  the  last  four  years  had  t)een  connectea  with 
the  Milwaukee  City  Bailway,  and  that  he  had  made  turn-tables 
for  that  line ;  that  he  had  seen  the  turn-table  in  question  and 
heard  a  description  of  it  on  this  trial.  He  was  then  asKed,  "  From 
your  knowledge  of  turn-tables  do  you  consider  that  (meaning  the 
turn-table  in  question)  the  most  approved  turn-table  in  general 
use  ?"  And  again,  "  Do  you  consider  that,  from  your  knowledge 
of  turn-tables,  a  safe  and  proper  turn-table?"  Objection  that  the 
witness  was  not  an  expert  was  sustained.    Why  was  he  not  an  ex- 
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pert  ?  He  had  been  a  builder  of  turn-tables,  and  was  a  practical 
mechanic,  and  is  presumed  to  be  skilled  in  building  turn-tables, 
and  doing  other  work  in  his  line.  If  he  was  an  expert,  the  ad- 
missibility of  his  testimony  in  response  to  these  questions  was  not 
objected  to.  Under  the  authorities  there  can  be  no  doubt  but  what 
both  of  these  witnesseiB  were  experts,  and  but  what  their  testimony 
in  response  to  the  questions  would  have  been  competent,  pertinent, 
and  material  Carpenter  t>.  Central  Park,  etc.,  R.  Co.,  11  Abb.  Pr. 
(K  S.)  416 ;  Payne  v.  Railroad  Co.,  83  N.  Y.  572 ;  Brabbits  v. 
Railway  Co.,  38  Wis.  289.  There  was  no  good  ground  for  rejectmg 
this  testimony. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial  therein. 

Tracks  of  Street  Railroads. — As  to  the  obligation  of  street  railroad  com- 
panies in  regard  to  the  condition  of  their  tracks  and  switches  see  the  follow- 
ing authorities :  Galveston  City  R.  Co.  v.  Nolan,  3  Am.  &  Eng.  R.  R.  Cas. 
887;  Osgood  v,  Lynn  &  Boston  R.  R.  Co.,  130  Mass.  492;  s.c,  3  Am.  & 
Eng.  R.  R.  Cas.  395 ;  Wooley  v.  Grand  St.  &  Newtown  R.  R.  Co.,  33  New 
York,  121;  s.c,  3  Am.  &  Eng.  R.  R.  Cas.  398;  Lowery  v,  B.  C.  &  N.  R. 
Co.,  76  N.  Y.  28;  Galveston  City  v.  Galveston  City  R.  Co.,  46  Tez.  435. 


Johnson,  Adm'r, 

V. 

St.  Paul  and  Duluth  Ry.  Co. 

(Advance  Case,  Minnesota.    December  5,  1888.^ 

In  an*  action  by  an  administrator  a^inst  a  railroad  company  to  recover 
damages  for  the  death  of  plaintifE^s  decedent,  which  was  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant,  the  negligence  averred  in 
the  complaint  was : 

(1.)  The  constructing  and  maintaining  its  track  in  the  streets  of  a  city  so 
that  the  rails  and  part  of  the  ties  were  above  the  surface  of  the  ground. 

(2.)  The  failure  to  post  a  flagman  at  a  certain  street  crossing,  as  required 
by  ordinance. 

(3.)  Wrongfully  and  negligently  running  its  trains  without  having  a  brake- 
man  in  front  of  the  cars. 

Held,  that  the  complaint  was  sufficient,  although  it  did  not  appear  pre- 
cisely how  the  death  in  question  was  caused. 

Appeal  from  an  order  of  the  District  Court,  Washington  County. 
Marsh,  Searles  &  Nethaway  for  respondent. 
James  Smith,  Jr.  for  appellant. 

Dickinson,  J. — Action  by  the  administrator  of  the  estate  of  a 
person  deceased,  to  recover  for  the  death  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.    The  defendant  de- 
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muiB  to  the  oomplamt,  upon  the  groQn<i  that  it  does  not  state  &ct8 
oonstitntiog  a  cause  of  action.  The  negligence  complained  of  is 
(1)  that  the  defendant  constructed  and  maintained  its  raiboad 
through  a  street  in  the  city  of  Stillwater  in  such  a  manner  that  the 
rails  and  a  portion  of  the  ties  were  above  the  surface  of  the  street, 
which  was  done  without  authority  of  law,  and  constituted  a  nui- 
sance, and  rendered  the  highway  unsafe  and  dangerous  for  public 
use ;  (2)  that  the  defendant  refused  and  neglected  to  keep  a  jBag- 
man  at  a  designated  poiut  where  the  railroad  intersected  the  street, 
to  warn  persons  traveling  upon  the  street,  although  it  had  been 
required  so  to  do  pursuant  to  the  provisions  of  a  city  ordinance, 
which  is  pleaded  in  the  complaint ;  (3)  that  the  defendant  ^  wrong- 
fully  and  negligently"  ran  a  locomotive  and  cars  along  the  street 
without  any  brakeman  at  the  forward  end  of  the  train,  whereby 
the  horse  after  which  deceased  was  riding  was  frightened  and  be- 
came unmanageable,  causing  the  carriage  to  strike  the  elevated 
rails  of  the  track,  throwing  her  out  and  upon  the  track,  where  she 
was  killed  by  the  train. 

It  is  further  alleged  that  the  death  was  caused  by  the  defendr 
ant's  negligent  conduct  and  omission  in  respect  to  the  three  par- 
ticulars above  specified.  A  railroad  company  laying  its  track  m  a 
Eublic  highway  is  under  obligation  to  lay  it  in  a  proper  manner, 
aving  regard  to  the  general  public  use  to  which  the  highway  is 
devoted.  It  may  not  so  perform  the  work  as  to  unnecesi^uily  ob- 
struct the  highway  or  render  it  dangerous  for  public  use.  The 
complaint  alfeges  the  construction  in  this  case  to  have  been  such 
as  to  render  the  highway  dangerous  for  public  use,  and  it  does  not 
appear  that  there  was  any  necessity  for  such  dangerous  obstmo- 
tions.  It  therefore  shows  defendant  to  have  violated  its  duty  in 
this  particular.  Assuming  the  ordinance  to  have  been  valid, — and 
no  Question  is  raised  as  to  its  validity, — it  is  apparent  that  the  de- 
fenaant  disregarded  its  duty  in  neglecting  to  station  a  flagman  at 
the  crossing.  That  the  defendant  "  wrongfully  and  n^ligently*' 
ran  its  train  without  a  brakeman  in  front  is  a  sufficient  allegation 
of  negligence.  Clark  v.  C,  M.  &  St.  P.  Sy.  Co.,  28  Minn.  69 ; 
McCauley  v.  Davidson,  10  Minn.  418  (Gil.  335). 

The  complaint  alleges  with  legal  sufficiency  a  breach  of  duty  or 
negligence  on  the  part  of  the  defendant  in  the  three  specified  par- 
ticulars, and  consequent  injury.  This  is  enough,  altnough  it  be 
not  apparent  in  what  wav  the  alleged  breach  of  duty  caused  the 
injury.  The  point  that  tne  complaint  does  not  show  that  the  next 
of  kin  of  the  deceased  had  a  pecuniary  interest  in  her  life  is  cov- 
ered by  the  case  of  Bamum  v.  C,  M.  &  St.  P.  By.  Co.,  80  Minn. 
461. 

The  order  overruling  the  demurrer  is  affirmed. 
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Nabhtille  and  Chattaitooga  R  R.  Go. 

V. 

m 

Smith,  Adm'r. 
(9  Lea'$  BeporU  Tem.^  470.) 

In  an  action  against  a  railroad  company  for  personal  injuries  causing  death, 
upon  declaration  containing  two  counts,  one  for  failure  to  obserre  statutory 
precautions,  and  the  other  for  common  law  neffligence,  the  proof  showed  that 
plaintifTs  intestate  was*  standing  upon  a  platform  about  thirty-eight  inches 
nigh  and  about  two  feet  from  the  track  at  a  station  which  was  not  a  regular 
stopping  point;  when  the  train  was  about  one  hundred  yards  distant  she 
got  aown  from  the  platform  and  began  to  walk  upon  the  ends  of  the  cross- 
ties,  between  the  platform  and  the  rails;  being  warned  by  a  by-stander  of  her 
danger,  she  said,  **  I  think  I  can  make  it,"  but  turned  and  beckoned  to  her 
child  not  to  follow  her.  She  was  caught  by  the  train  before  reaching  the  end 
of  the  platform  and  killed.     The  engineer  testified  he  did  not  see  her. 

1.  The  circuit  judge,  at  the  request  of  plaintifTs  counsel,  charsed:  ''If 
plaintiffs  intestate  ffot  herself  without  negligence  into  a  position  of  danger, 
she  is  not  to  be  held  responsible  for  contributory  negligence  for  an  honest 
though  erroneous  exercise  of  judgment  in  getting  out."  Bdd^  this  was  mis- 
leading and  erroneous ;  if  the  appearances  were  such  as  to  put  a  reasonable 
person  in  apprehension  of  danger,  and  she  disregarded  them  and  her  death 
resulted  in  consequence,  this  was  such  contributory  negligence  as  bars  a 
recovery  at  common  law,  and  mitigates  damages  under  a  count  for  failure  to 
observe  statutory  precautions. 

2.  Defendant's  counsel  asked  the  court  to  charge,  ''  It  is  the  duty  of  an 
intelligent  being  to  exercise  reasonable  precaution  to  avoid  danger,  and  this 
precaution  must  be  exercised  in  proportion  to  the  danger  and  the  knowledge 
of  the  danger."  To  which  the  court  replied :  *'  That  applies  to  the  common 
law  count,  but  not  to  the  count  for  statutory  negligence."  Bdd,  this  was 
error;  the  instruction  requested  applies  to  both  counts,  the  difference  being 
that  deceased's  violation  of  this  rule  would  bar  the  remedy  at  common  law 
and  mitigated  the  damages  under  the  statute. 

8.  The  court  instructs  the  jury  that  they  might  consider  as  an  element  of 
damage,  the  loss  by  deceased^s  children  of  the  society  and  protection  of  their 
mother.  Hldd,  this  was  error;  this  is  an  action  under  Ooae,  sec.  2291,  and 
in  such  case  plaintiff  can  recover  only  such  damage  as  deceased  could  claim 
had  she  lived. 

Appeal  in  error  from  the  Circuit  Court  of  Marion  County. 
D.  C.  Trewhitt,  J. 

Key  &  Richmond  for  railroad. 

W.  E.  Donaldson  and  N.  Burt  for  Smith. 

McFakland,  J. — ^This  action  was  brought  by  the  administrator 
of  Merzy  Kunnelly,  deceased,  for  the  use  of  her  surviving  husband 
and  next  of  kin,  to  recover  of  the  railroad  damages  for  injuries 
causing  her  death.  There  was  verdict  and  judgment  for  the  plain- 
tiff for  $3500,  from  which  the  defendant  has  appealed  in  error. 
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There  is  no  material  conflict  in  the  evidence  as  Bet  out  in  the 
bill  of  exceptions.  The  deceased  was  killed  by  a  passenger  train 
on  defendant's  road,  at  a  station  called  '^  Yulcan.  At  abont  2 
o'clock  in  the  afternoon,  she  had  been  engaged  in  getting  some 
articles  out  of  a  box  she  had  on  the  platform,  when  the  train  came 
in  sight,  running  on  regular  schedule  time  from  Chattanooga  to 
Nashville.  Yulcan  was  not  a  stopping  place  for  that  train,  and  in 
passing  its  speed  was  abont  twenty  miles  per  hour.  After  getting 
the  ai-ticles,  deceased  started  with  them  alon^  the  side  of  the  track 
and  between  the  rails  and  the  platform,  walking  paii;  of  the  time 
on  the  ends  of  the  cross-ties.  She  was  going  in  tlie  direction  of  the 
coming  train,  and  in  full  view  of  it.  According  to  some  of  the 
witnesses,  it  was  not  more  than  one  hundred  yaixis  distant  when 
she  started — according  to  others,  something  further.  The  platform 
was  thirty-eight  or  thirty-nine  inches  high,  and  the  space  between 
the  platform  and  the  cars  when  on  the  track  is  said  by  the  wit- 
nesses to  be  from  one  to  two  and  a  half  feet.  There  was  another 
way  or  path  leading  from  the  point  where  the  deceased  started  to 
the  house  of  her  daughter,  where  she  was  then  living,  but  a  steeper, 
rougher  way  than  the  route  taken  by  her.  After  she  started,  she 
was  spoken  to  by  a  bystander  and  told  that  she  had  better  get  off 
the  track  or  the  ti*ain  would  kill  her;  this  witness  says  he  again 
said  to  her,  "  Don't  you  see  that  train  coming,  it  will  kill  yon ;" 
she  replied  that  "  it  would  not,"  or  that  she  could  get  off ;  or,  ac- 
cording to  another  witness,  "  she  guessed  she  could  make  it."  At 
any  rate  she  kept  on,  although  she  motioned  to  a  little  grandson 
who  was  following  her,  to  go  back.  This  witness  says  when  the 
train  was  within  twenty  feet  of  her,  he  "hallooed"  to  her  again. 
When  near  the  end  of  the  platform  she  stopped  and  leaned  up 
against  it,  in  which  position  she  was  struck  ana  killed. 

There  is  proof  that  she  could  have  gotten  off  the  track  and  out 
of  the  way  after  she  was  spoken  to,  or  even  at  the  last  moment, 
by  stooping  under  the  platform.  Her  conduct  was  so  unaccount- 
able as  to  induce  the  belief  upon,  the  part  of  some  that  her  death 
was  intentional.  The  engineer  says  he  did  not  see  her,  and  did  not 
know  that  any  one  had  been  killed  until  he  reached  TuUahoma,  a 
considerable  distance  away. 

There  are  two  counts  in  the  declaration.  The  first  charging  a 
failure  to  observe  the  statutory  precautions  against  accidents ;  Sie 
second  charging  common  law  negligence. 

Among  other  things,  the  judge  used  the  following  language  in 
his  charge :  "  If  plaintiff's  intestate  got  herself  without  negligence 
into  a  position  oi  danger,  she  is  not  to  be  held  responsible  for  con- 
tributory negligence  lor  an  honest  though  erroneous  exercise  of 
judgment  in  getting  out  there.  Instructions  are  applicable  to  both 
counts.'* 

This,  as  we  understand  it,  means  that  if  she  honestly  thought 
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she  could  pass  safely  between  the  platfonn  and  the  train,  or  get 
oat  of  the  way  before  the  train  reached  that  point,  that  this  was 
but  an  error  of  judgment  and  not  negligence.  This  was  mislead- 
ing and  erroneous.  If  the  danger  was  patent  to  a  person  of  ordi- 
nary intelligence,  and  deceased  possessed  ordinary  intelligence  and 
was  in  the  possession  of  her  natural  faculties,  and  voluntarily  placed 
herself  in  such  position  of  danger,  especially  after  she  was  directly 
cautioned  against  it,  then  she  was  guilty  of  negligence.  No  matter 
if  she  did  honestly  think  she  would  escape  unhurt,  it  was  never- 
theless negligence  to  take  the  risk. 

Again,  the  judge  was  requested  to  say  to  the  jury  ^^  that  it  is  the 
duty  of  an  intelligent  being  to  exercise  reasonable  precautions  to 
avoid  danger,  and  this  precaution  must  be  exercised  in  proportion 
to  the  danger  and  the  knowledge  of  the  danger,"  to  which  he  re- 
sponded, ''  Such  is  the  law  apphcable  to  the  second  count,  but  not 
to  the  first  count." 

The  proposition  was  applicable  to  both  counts ;  the  difference 
being,  however,  that  contributory  negligence  does  not  defeat  the 
action  under  the  first  count,  but  only  mitigates  the  damages,  where- 
as, under  the  second  count  it  might  defeat  the  action  altogether. 
The  question  of  contributory  negligence  was,  however,  pertinent 
under  either  enquiry. 

The  charge  is  also  erroneous  in  instructing  the  jury  that  in  esti- 
mating damages,  they  might  take  into  consideration  the  loss  of 
social  relation  of  husband  and  wife,  narent  and  child,  etc.,  and  the 
advice  and  protection  of  the  deceasea  as  wife  and  mother. 

There  are  expi*essions  in  some  of  our  opinions  justifying  this 
charge,  to  some  extent  at  least.  But  this  is  the  statutory  action 
given  by  sec.  2291,  et  seq.,  of  the  code,  and  is  the  same  action, 
whether  it  be  brought  by  the  injured  party  in  person  or  by  his 
administrator  after  his  death.    Railroad  v.  Fowler,  9  Heis.  829. 

Hence  the  damages  to  be  recovered  are  those  sustained  by  the 
injured  party — the  action  is  not  for  wrongs  to  the  husband  or  next 
of  kin.'  The  damages  are  such  as  the  injured  party  could  have 
recovered,  if  instead  of  being  killed  she  had  been  disabled  for  life, 
if  not  the  same  amount,  at  least  for  the  same  elements  of  dam- 
ages. 

Judgment  reversed,  and  new  trial  awarded. 
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East  Tennessee,  Virginia  and  Geoboia  R.  R.  Co. 

V. 

Humphreys,  Admr. 
(12  Lea'B  BeporU^  Tmnetae&^  200.) 

If  incompetent  proof  go  to  the  jury,  and  the  court  afterwards  definitely 
withdraw  it,  with  proper  instructions,  it  is  no  cause  for.  reversal. 

The  whole  of  the  charge  must  be  considered  in  order  to  a  fair  test  of  its 
correctness. 

The  Tennessee  statutes  to  prevent  accidents  on  railroads,  embody  no  more 
than  the  common  law.  It  never  was  the  le^l  right  of  a  railroad  company 
to  refuse  to  use  all  possible  means  to  stop  its  train  and  avoid  an  accident 
when  any  person,  animal  or  other  obstruction  appeared  on  the  track. 

The  contributory  negligence  of  a  person  injured  on  a  railroad  in  going  upon 
the  track  and  falling  asleep  there,  where  the  statutory  precautions  were  not 
complied  with,  may  oe  looked  to  in  mitigation  of  damages. 

It  is  not  error  to  refuse  to  charge  the  jury  in  a  civil  suit  for  damages,  that 
under  section  4643,  it  would  require  the  same  character  of  proof  as  it  would 
to  convict  an  engineer  of  a  felony. 

Appeal  in  error  from  the  Circuit  Court  of  Carter  County. 
W.  M.  Baxter  and  John  Allison  for  Railroad. 
S.  J.  Kirkpatrick  for  Humphreys. 

Freeman,  J. — This  suit  was  brought  by  the  administrator  of 
William  Humphreys,  to  recover  damages  for  killing  his  intestate 
by  a  train  of  cars. 

The  declaration  contains  two  counts,  the  first  charges  the  injuries 
to  be  by  defendant's  servants  and  employees  in  charge  of  a  freight 
train,  "  unlawfully,  carelessly  and  negligently  running  the  same 
over  the  body  of  the  plaintiff's  intestate,  and  so  wounding  him  as 
to  kill  him."  The  second  count  avers  that  plaintiff's  intestate  was 
npon  the  track  of  defendant's  road  when  said  freight  train  was  be- 
ing run  thereon  by  their  servants,  and  being  on  tlie  track  in  such 
way  as  that  he  might  have  been  seen  by  the  servants  of  the  com- 
pany— ^yet  because  said  servants  nor  any  of  them  were  on  the  look- 
out ahead  upon  the  'locomotive,  and  because  they  failed  to  sound 
the  alarm  wnistle,  put  down  brakes  and  use  every  possible  means 
to  prevent  the  injury,  defendant  was  run  over  and  killed. 

The  jury  found  for  the  plaintiff,  from  which  judgment  the  rail- 
road company  has  appealea  in  error  to  this  court. 

An  earnest  and  ingenious  argument  is  made  for  reversal  on  the 
facts  of  the  case.  We  need  but  say,  that  after  a  careful  examina- 
tion of  the  testimony,  there  is  not  only  ample  testimony  to  support 
the  verdict  under  the  rules  of  this  court,  but  a  probable  preponder- 
ance  in  favor  of  the  finding  of  the  jury.     The  theory  oi  the  plain- 
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tifi  in  the  testimony  is,  that  the  boj  killed  was  lying  ten  or  twelve 
feet  west  of  a  cattle-^p  on  the  road — probably  asleep— we  think 
the  facts  show  he  haa  wrapped  himself  in  a  qnilt  or  shawl  and  gone 
to  sleep  on  the  ti*ack,  as  the  witnesses  on  both  sides  aeree  he  had 
the  covering  about  him  when  he  was  struck.  The  plaintiff  sought 
to  show  that  the  boy,  in  this  position,  could  have  been  seen  by  any 
one  on  the  lookout  on  the  locomotive.  That  this  is  true  is  beyond 
question. 

It  is  claimed  by  plaintiff  that  there  was  no  lookout,  and  by  rea- 
son of  this  neglect,  the  bo^  was  not  seen  until  the  train  was  so  neat* 
him  as  to  render  it  impossible  to  check  the  train.  If*  the  facts  be 
as  plaintiff  claims,  it  is  certain  there  was  no  lookout,  or  he  failed  of 
liis  duty.  The  defendant's  proof  ^oes  on  the  same  view,  as  to  the 
time  he  was  seen — that  is,  when  the  train  was  too  near  him  to  stop 
it.  But  the  engineer  and  other  witnesses  for  the  defendant  insist 
the  boy  was  lying  in  the  cattle-gap  on  one  of  the  pillows,  and  only 
raised  himself  up  so  as  to  be  seen  when  the  engine  was  from  twenty 
to  thirty  yards  of  him. 

These  witnesses  swear  he  was  first  seen  Iving  on  his  side,  resting 
on  his  elbow,  with  head  above  the  rails,  looking  directly  at  the 
engine  when  the  whistle  blew,  and  the  engineer  says  he  lay  un- 
moved, in  this  position  until  he  was  run  over.  That  he  saw  him 
last  in  this  position  when  the  pilot  was  in  from  one  foot  to  two 
feet  of  striking  him.  This  is  incredible.  The  jury  were  well 
warranted  in  disregarding  the  story.  The  boy  is  shown  to  have 
been  twelve  years  old,  intelligent  and  sprightly.  He  is  shown  to 
Iiave  been  cheerful  an  hour  or  so  before  this,  enga^d  in  the  boy- 
ish sport  of  vexing  a  calf  by  throwing  a  sack  over  it  and  laughing 
over  its  alarm.  It  is  contrary  to  all  human  experience,  that  such 
a  bov  would  calmly  rest  himself  on  his  arm,  and  look  an  engine  in 
the  face  without  moving,  while  it  ran  over  him.  A  madman  would 
scarcely  have  been  so  reckless  and  cool — a  boy  of  twelve  years,  in 
^ood  health  and  of  sound  mind,  never.  This  is  the  sole  theory  of 
defendant  in  the  testimonv. 

The  plaintiff  proves  by  witnesses  who  saw  where  he  was  lying,  and 
saw  the  engine  strike  him,  that  he  was  lying  on  the  track  bevond 
the  gap,  and  this  testimony  is  abundantly  corroborated  by  the  facts. 
The  verdict  must  stand  unless  there  be  error  of  law. 

We  proceed  to  dispose  of  the  supposed  errors  of  law  urged  on 
our  attention.  We  do  not  deem  it  necessary  or  proper  that  we 
should  elaborately  discuss  all  of  them.  While  we  can  appreciate  the 
zeal  of  counsel,  and  feel  the  ability  and  ingenuity  exnibited  bv 
them,  yet  as  a  court  we  cannot  see  the  need  of  arguing  at  length 
questions  which  we  have  settled  so  often  that  further  discussion  is 
a  work  of  supererogation. 

We  shortly  dispose  here  of  one  question.  It  is  insisted  that  the 
admission  of  a  transcript  showing  that  Johnson  City  was  an  "  in- 
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corporated  taxing  districV'  and  proof  of  the  fact  that  the  collision 
and  killing  took  place  within  a  mile  of  that  place,  and  tlien  only 
withdrawing  this  evidence  in  his  charge  to  the  jury,  is  reversible 
error. 

There  is  nothing  in  this.  While  it  is  desirable  that  none  bnt 
competent  testimony  should  be  permitted  to  go  to  the  jury,  yet,  as 
we  have  often  held,  if  such  should  go,  and  the  court  should  after- 
wards definitely  withdraw  it  from  the  jury,  with  proper  instruc- 
tions, it  is  no  cause  for  reversal.  In  some  cases,  where  the  testi- 
mony was  of  such  a  character  as  to  inflame  the  passions  or  arouse 
the  prejudices  of  a  jury,  as  in  a  case  soon  after  the  war,  where 

Eroof  was  made  of  a  party  being  a  rebel,  we  have  intimated,  if  not 
eld,  such  cases  might  be  exceptions. 

But  this  is  not  such  a  case.  The  distance  from  Johnson  City  is 
proven  as  any  other  fact  in  the  case,  and  might  well  have  been 
competent  in  any  view,  as  showing  where  the  accident  occurred. 
The  other  fact  that  Johnson  City  was  incorporated  is  a  simple  and 
single  fact  easily  seen  and  understood  by  the  jury.  No  possible 
prejudice  could  be  excited  by  the  proof  of  these  facts.  His  Honor 
m  definite  terms  withdrew  this  testimony  in  his  charge,  telling 
them  they  were  not  to  consider  it,  pointing  out  the  statute  and 
section  of  the  code  under  which  it  haa  been  admitted. 

As  we  have  said  in  several  cases,  the  requirements  of  sec.  1166, 
and  sub-sections,  embody  no  more  than  the  common  law,  and  every 
other  enlightened  system  of  jurisprudence  demands  at  the  hands  of 
every  citizen.  The  statute  has  only  shifted  the  burden  of  proof. 
It  never  was  the  law  that  any  citizen  would  not  be  responsible  if 
he  saw  another  on  his  ti-ack,  even  a  trespasser,  and  rode  over  him 
when  he  could  have  avoided  it.  It  never  was  the  legal  right  of  a 
railroad  company  to  refuse  to  use  all  possible  means  to  stop  its 
train  and  avoid  an  accident  when  any  person,  animal  or  other  ob- 
struction appeared  on  the  track.  A  collision  in  such  case  is  almost 
certain  death  to  man  or  animal.  If  it  be  other  obstruction  the 
lives  of  persons  on  the  train  would  be  imperiled,  so  that  in  either 
case  the  duty  to  check  the  train  and  avoid  an  accident  is  but  the 
dictate  of  common  sense  as  well  as  humanity.  The  opposite  view 
would  involve  the  proposition  that  a  railroad  company  might  at  its 
option  kill  or  maim  any  trespasser  on  its  track  when  it  could  have 
avoided  doing  so.  The  statement  of  the  proposition  is  to  re- 
fute it. 

His  Honor,  in  order  that  the  jury  might  have  the  qualifications 
of  the  rule  given,  repeats  the  proposition  that  impossibilities  are 
not  required  of  railroads. 

On  the  question  of  what  is  called  contributory  negligence,  his 
Honor  instructed  the  jury  clearly,  as  has  been  repeatedly  ruled  hy 
this  court,  a  summary  of  all  our  decisions  having  been  made  at  this 
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time  in  the  case  of  East  Tennessee,  Virginia  and  Georgia  R.  B. 
V.  Fain,  12  Lea,  85,  bj  Judge  Cooper. 

The  same  may  be  said  of  the  (question  of  mitigation  of  damages 
in  case  t]^e  deceased  was  also  gnilty  of  negli^nce,  and  they  were 
directed  that  snch  negligence  was  to  be  considered  in  mitigation  of 
damages  in  proportion  as  they  should  find  it  slight  or  ^ross.  In 
fact  we  think  the  charge  as  given  was  as  distinctly  applicable  to 
the  issues  made  in  the  case  as  any  we  have  seen,  and  then  out  of 
abundant  caution  the  jury  were  told  that  the  fact  that  ^^  defendant 
was  a  corporation  was  not  to  weigh  in  the  least  with  them  in  com- 
ing to  a  verdict."  Answers  of  his  Honor  to  instructions  requested 
by  counsel  are  urged  for  refusal. 

There  is  first  a  general  request  to  instruct  the  lury  specifically, 
and  as  applied  to  the  facts  of  this  case,  what  woula  constitute  con- 
tributory neffliirence  on  the  part  of  the  deceased  William  Humph- 
reys,  an^  ho^wSr  and  in  wLt'  way  snch  contributory  neglige/ce, 
if  any,  must  be  looked  to  by  the  jury  in  assessing  damages. 

His  Honor  mi^ht  well  have  declined  to  make  any  response  to 
this  request,  as  it  presented  no  principle  of  law  for  his  action, 
and  he  had  charged  the  rule  already.  Besides  he  had  charged 
on  the  precise  Question,  and  properly.  He,  however,  did  give 
a  case  of  contributory  negligence  by  saying  "If  the  evidence 
should  show  the  deceased  voluntarily  went  on  the  track,  not  at 
an  established  crossing,  with  knowledge  that  a  train  was  likely 
soon  to  pass,  and  laid  down  upon  the  track,  and  went  to  sleep, 
that  would  be  such  contributory  negligence  as  tlie  juiy  should 
take  into  consideration  in  estimating  damages,  provided  they 
found  the  company  had  failed  to  comply  with  statutory  regu- 
lations." He  adds,  the  damages  should  be  mitigated  in  propor- 
tion as  the  negligence  of  plaintiff  was  slight  or  gross.  Some 
criticism  is  made  on  the  statement  that  if  he  knew  a  train 
would  soon  pass  on,  and  had  gone  to  sleep.  But  this  is  simply 
hypercritical.  It  is  a  fair  response  to  the  general  request,  and 
in  fact  is  strictly  applicable  to  the  main  facts  of  the  case  as  made 
by  plaintiff.  The  boy  lived  within  a  few  hundred  yards  of  the 
road,  knew  the  time  of  its  trains,  and  was  probably,  if  not  cer- 
tainly, asleep.  The  case  put  is  a  case  of  contributory  negligence, 
and  if  defendant  wanted  more  specific  instructions  as  to  other 
phases  of  the  case,  it  was  the  duty  of  counsel  to  point  out  by 
specific  request  what  was  soueht.  There  is  nothing  in  the  ques- 
tion made  on  this  point.  Objection  is  taken  to  the  fact  that 
witnesses  for  plaintiff  are  shown  to  have  been  in  the  office  of 
counsel  of  plaintiff  the  day  before  the  trial,  and  thereto  have  given 
statements  in  each  other's  hearing  of  what  they  knew  of  the  case, 
his  Honor  telling  the  jury  they  could  look  to  these  facts  and  give 
them  such  weight  as  they  thought  they  were  entitled  to  under  the 
circumstances  shown  in  the  proof.     This  was  certainly  all  that 
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could  }iave  been  asked  properly.  In  fact  we  do  not  see  tbat  it  vtbb 
of  special  import  in  any  aspect  of  it 

Tlie  only  other  reqnest  was  based  on  the  proposition  that  by 
section  4643  of  the  code  it  is  a  felony  for  a  person  connected 
with  a  train  to  fail  to  observe  the  precautions  prescribed  by  stat- 
ute, whereby  any  person  shall  be  killed.  It  was  in  substance  that 
it  would  require  the  same  character  of  proof  to  convict  an 
engineer  of  a  felony  under  the  statute  referred  to  as  to  make  oat 
a  case  for  damages  as  against  a  railroad  company  in  this  case,  the 
only  difference  being  in  the  criminal  case  that  the  State  would  have 
to  make  out  the  facts  beyond  a  treasonable  doubt,  and  in  the  civil 
case  it  must  be  made  out  by  a  preponderance.  We  only  say  of 
this  that  we  take  it  the  learned  counsel  who  present  this  objection 
could  not  very  earnestly  insist  it  ou^ht  to  have  been  charged.  In 
fact  it  would  nave  been  wron^  had  it  been  given,  and  could  only 
have  served  to  confuse  the  lury  by  introducing  the  case  of  a 
criminal  trial,  and  the  rules  oi  law  applicable  in  such  a  case  in  a 
civil  case  to  which  they  were  not  applicable.    There  was  no  error  f 

in  this.  i 

We  only  add,  that  the  amount  of  the  verdict,  $3500,  the  dam-  j 

ages  claimed  being  $20,000  for  killing  a  poor  boy  only  twelve 
years  of  age,  whose  expectation  of  life  was  many  years — ^and  that, 
as  the  jury  have  found  by  a  violation  of  an  express  statutory  re- 
quirement, a  reckless  neglect  and  oversi^t,  shows  that  they  nave 
no  doubt  given  all  proper  weight  to  his  Honor's  direction,  to  miti- 
gate the  damages  m  proportion  as  the  negligence  was  slight  or 
gross. 

The  Commission  of  Beferees  have  recommended  a  reversal  of 
this  case  on  the  ground  that  in  his  Honor's  reply  to  the  general 
request  Ko.  1,  to  state  the  rule  as  to  what  constituted  neghgence, 
his  Honor  only  stated  the  rule  as  applicable  to  plaintiff's  case, 
when  he  gave  the  case  of  the  boy  asleep  on  the  track.  That  he 
ought  to  have  also  given  the  rules  applicable  to  defendant's  theorv 
on  this  subject  of  mitigation  of  damages.  In  this  they  erred. 
First,  because  defendant  nad  no  theory  of  the  case  based  on  the 
idea  of  mitigation  of  damages.  Its  whole  case  rested  on  the 
ground,  that  the  boy  was  concealed,  so  that  it  was  impossible  to 
see  him,  until  absolutely  too  late  to  avoid  the  accident.  Take  all 
this  proof  as  true  and  this  case  is  made  out — nothing  else  is 
claimed. 

In  the  next  place,  no  further  request  was  made  for  any  such 
instructions  as  is  suggested  by  the  referees  should  have  been 
given,  as  we  have  shown.  What  was  said  was  true  as  far  as  it 
went.  His  Honor  was  not  called  on  to  repeat  his  charge  or  go 
over  the  case  again. 

We  have  gone  over  the  questions  made  with  perhaps  unneces- 
sary particularity.    We  find  the  case  one,  conceding  the  proof  of 
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plaintiff  to  be  credible,  of  gross  negligence  on  the  part  of  the 
servants  of  the  company.  A  boy,  in  plain  view,  is  run  over  and 
crushed,  when  if  there  had  been  a  lookout,  he  mi^ht  have  been 
seen  in  time  to  have  stopped  the  train  and  then  avoided  the  acci- 
dent. The  jury  have  believed  this  testimony,  and  after  examining 
it,  we  see  not  the  slightest  tinge  of  untruthiulness  of  purpose  on 
the  part  of  the  leading  witness  of  plaintiff.  The  leading  witness 
of  defendant  is  weakened  by  an  inherent  defect  in  his  story,  so  as 
to  show  it  incredible.  No  jury  on  these  facts  could  have  failed  to 
find  for  plaintiff. 

The  report  of  the  referees  will  be  set  aside,  and  the  judgment 
of  the  court  below  afSrmed. 

We  can  see  no  possible  influence  the  testimony  could  have  had 
on  the  jury.  The  case  stood  well  proven  before  them  on  the  real 
theory  of  the  plaintiff  in  its  prooi,  that  there  was  negligence  in 
not  having  a  lookout  on  the  locomotive,  and  needed  no  support 
from  this  direction.  In  fact  the  case  of  plaintiff  would  not  have 
been  as  strong  on  the  ground  presented  m  the  objection,  as  the 
engineer  swears  definitely  he  was  blowing  the  signal  of  approach- 
ing a  town  as  required  by  the  statute  refen*ed  to,  and  there  is  less 
to  contradict  him  on  this  point  than  on  thd  other  issue. 

It  is  next  objected  that  his  Honor  charged  erroneously,  when  he 
is  quoted  as  saying :  ^^  Therefore  if  the  statutory  precautions  have 
not  been  observed,  the  railroad  company  would  be  liable,  al- 
though it  may  appear  that  the  observance  of  them  would  not  have 
prevented  the  accident."  He  qualified  this,  however,  in  the  next 
sentence  by  saying :  '^  But  if  a  person  or  animal,  or  other  obstruc- 
tions, should  appear  upon  the  road  so  suddenly  as  to  make  it  im- 
possible to  perform  all  the  statutory  precautions,  the  company 
would  not  be  liable  for  an  accident  provided  its  agents  and  em- 
ployees did  all  they  could  at  the  time  to  prevent  the  accident." 

We  need  scarcely  say  the  whole  of  what  a  court  charges  must 
be  taken  in  order  to  a  fair  test  of  its  correctness.  £!very  proposi- 
tion cannot  be  stated  in  one  sentence  or  at  the  same  time.  That 
the  statement  of  the  law  by  his  Honor  is  correct,  no  reasonable 
mind,  it  seems  to  us,  can  doubt. 

Tennessee  Statute  to  Prevent  Accidents  on  Railroads.— The  Statute  of 
Tennessee  referred  to  in  the  principal  caae  is  as  follows:  '* Every  railroad 
company  shall  keep  the  engineer,  fireman,  or  some  other  person  upon  the  loco- 
motive, always  upon  the  lookout  ahead,  and  when  any  person,  animal  or 
other  obstruction  appears  upon  the  road,  the  alarm-whistle  shall  be  sounded, 
the  brakes  put  down  and  every  possible  means  employed  to  stop  the  train  and 
prevent  an  accident."  The  burden  of  proof  is  on  the  railroad  company  to 
show  that  the  statutory  requirements  have  been  complied  with.  The  statute 
stands  alone  in  railroad  legislation.  A  railroad  is  liable  where  an  accident 
happens  when  it  has  disregarded  its  provisions,  even  though  the  accident  would 
have  inevtiably  happened  had  all  the  statutory  precautions  been  adopted.  The 
contributory  negligence  of  the  person  injured  is  no  bar.    Louisville,  etc.,  R. 
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Co. «.  Burke,  6  Ooldw.  45;  Smith  v.  NaahTille,  etc.,  R.  Co.,  6  Coldw.  580; 
8.  G.  6  Heiflk.  174;  Naahyilie,  etc.,  R.  Co.  «.  Prince,  2  Heiak.  580;  East  Ten- 
nessee, etc.,  R.  Co.  V,  8t.  John,  5  Bneed,  524;  Railroad  Co.  «.  Walker,  11 
Heisk.  388;  Louisyille,  etc.,  R.  Co.  v.  Connor,  9  Helsk,  19;  a.  c.  2  Jere  Baxt. 
382;  N.  &  C.  R  R.  Co.  v.  8mith,  6  Jere  Baxt.  174. 

The  usual  rule  that  the  railroad  employees  may  presume  that  a  person  on 
the  track  will  get  off  in  time  to  save  himself  from  danger  is  disregarded. 
Hill  V.  Louisville,  etc.,  R.  Co.,  9  Heisk.  828. 

It  is  also  settled,  however,  that  even  where  the  statute  is  not  complied 
with,  the  contributory  negligence  of  the  person  injured  may  be  shown  in 
mitigation  of  damages.  Snuth  v.  Nashville,  etc.,  R.  Co.,  6  Heisk.  174 ;  ELill 
«.  Nashville,  etc.,  R.  Co.,  9  Heisk.  823;  Railroad  «.  Walker,  11  Heisk.  383; 
Louisville  &  N.  R  Co.  «.  Connor,  2  Jere  Baxt  302;  N.  &  C.  R  Co.  v.  Smith, 
6  Jere  Baxt.  174;  N.  &  C.  R.  Co.  «.  Newlin. 

As  to  the  construction  of  the  statute  generally,  see  Moran  «.  N.  &  C.  R. 
Co.,  2  Jere  Baxt.  379;  N.  &  C.  R.  Co.  v.  Troxlee,  1  Lea,  520;  N.  &  C.  R  Co. 
V.  Anthony,  1  Lea,  516;  E.  T,  Ya.  &  Ga.  R  R  v.  Scales,  2  Lea,  688;  L.  & 
N.  R  P.  Co.  0.  Melton,  2  Lea,  262;  Railroad  Co.  o.  8wanly,  5  Lea,  519;  Rail- 
road Co.  «.  White,  5  Lea,  50 ;  Railroad  Co.  «.  Selcer,  7  Lea,  557 ;  Dinwiddle 
«.  Railroad  Co.,  9  Lea,  309;  Railroad  Co.  v.  Feathers,  10  Lea,  103;  Holder 
«.  Chicago,  St.  L.  &  N.  O.  R  Co.,  11  Lea,  176;  Railroad  Co.  v.  Reidmond;  11 
Lea,  205. 

Falling  Asleep  upon  Track  it  Contributory  Negligence. — ^The  act  of  fall- 
ing asleep  or  being  drunk  and  incapable  upon  a  railroad  track  is  generally 
held  to  be  such  contributory  negligence  as  will  preclude  recovery  in  case  of 
accident.  Herring  v,  Wilmington,  etc.,  R.  Co.,  10  Ire.L.  (N.  C.)  402;  Manly 
V,  Wilmington,  etc.,  R  Co.,  74  N.  C.  655;  Illinois,  etc.,  R  R  Co.  e.  Hutch- 
inson, 47  111.  408;  Richardson  o.  Wilmington,  etc.,  R  Co.,  8  Rich.  L.  120; 
Felder  v.  Louisville,  etc.,  R  R  Co.,  2  McMull.  (S.  C.)  403.  But  see  Indian- 
apolis, etc.,  R  Co.  f^.Galbreath,  63  111.  436;  Houston  &  T.  C.  R  Co.  €.  Symp- 
kins,  6  Am.  &  Eng.  R  R.  Cas.  11;  Marcott  o.  M.  H.  &  C.  R  R  Co.,  8  Am.  & 
Eng.  R.  R.  Cas.  306;  Meeks  «.  Southern  Pac.  R  Co.,  8  Am.  &  Eng.  R  R 
Cas.  314. 

But  it  is  of  course  to  be  understood  that  when  the  servants  of  the  com- 
pany fail  to  exercise  due  care  after  becoming  aware  of  the  plaintifTs  dan- 
gerous position,  the  company  is  liable  notwit&tanding  plaintiffs  contribu- 
tory negligence. 


Levoy 

V. 

Midland  Ey.  Co- 

(3  Ontario  B^porU,  623.) 

The  defendants  were  reauired  by  law  to  station  a  man  on  the  last  car  of 
every  train  moving  reversely  in  any  town,  to  warn  persons  standing  on  or 
crossing  the  track  of  the  approach  of  the  train.  BioLd^  that  the  defendants 
did  not  comply  with  this  direction  by  having  a  man  at  the  front  end  of  the 
last  car,  where  he  could  not  see  persons  crossing  the  track. 

Jm  this  case  there  was  no  brake  at  the  rear  end  of  the  last  car.  The  brake- 
1 1  uQ  the  last  car,  seeing  the  track  clear  a  few  minutes  before  the  accident| 
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went  to  the  front  end,  and  the  plaintiff  then  attempting  to  cross,  was  injured. 
Beldy  evidence  of  negligence  to  go  to  the  jury. 

Action  for  negligence.  Trial  at  the  last  Fall  Assizes,  at  Lind- 
say, before  Hagarty,  C.  J.,  and  a  jury. 

Defence :  not  guilty,  by  statute. 

The  facts  shortly  were,  that  a  train  of  cars  belonging  to  the 
defendants  was  moving  reversely  along  a  street  in  the  town  of 
Lindsay.  The  plaintiff,  a  child  of  six  years  old,  was  lawfully  and 
without  negligence  on  his  part  crossing  the  track  in  front  of  the 
train,  where,  as  he  said,  his  loot  caught  in  the  track,  and  he  worked 
and  worked,  and  could  not  get  it  out,  and  he  had  to  let  the  cai-s  go 
over  it.  A  brakesman  was  on  the  last  car,  a  passenger  car,  at  the 
time,  but  not  at  that  end  of  it  where  the  accident  happened.  He 
said  he  had  been  at  that  end  just  before,  and,  seeing  the  track  all 
clear,  had  gone  back  through  the  car  to  the  other  end.  When  he 
got  there  he  again  looked  out,  looking  under  the  car,  and  saw  the 
boy  struggling  on  the  track.  He  at  once  put  on  the  brakes,  and 
stopped  the  car  in  about  a  car  length  or  so.  He  had  not  seen  the 
boy  approaching  the  track.  It  also  appeared  that  the  brake  at  the 
rear  end  of  the  car  was  useless ;  but  the  train  hands  said  that  even 
if  it  had  been  in  working  order  the  brakesman  could  not  possibly 
have  pulled  up  the  train  with  it  in  time  to  have  prevented  the 
accident.  There  was  other  evidence  which  for  the  present  pur- 
pose it  is  unnecessary  to  consider. 

The  jury  found  a  verdict  of  $1000  for  the  plaintiff. 

Bethnne,  Q.  C,  and  Biggar,  moved  to  set  aside  the  verdict,  and 
enter  a  nonsuit,  on  the  ground  that  there  was  no  evidence  to  go  to 
the  jury,  and  that  there  was  contributory  negligence. 

Tney  contended  that  the  boy  saw  the  train,  end  could  have 
avoided  the  accident,  and  had  all  the  warning  a  man  could  have 
given  him,  even  had  the  latter  been  differently  placed  on  the  train. 

Hudspeth,  Q.  C,  contra. 

OsLEB,  J.A, — The  onlv  question  is,  whether  there  was  any  evi- 
dence of  negligence  which  could  not  properly  have  been  withdrawn 
from  the  jury.  If  there  was,  the  motion  for  the  nonsuit  must  fail, 
and  the  defendants  say  they  do  not  press  for  a  new  trial. 

The  defendants  are  required  by  law  to  station  on  the  last  car  of 
a  train  moving  reversely  m  any  town,  etc.,  a  person  who  shall  warn 
parties  standing  on  or  crossing  the  track  of  the  approach  of  the 
train.  I  think  a  jury  might  properly  be  told  that  a  man  inside 
such  a  car  attending  to  the  stove,  or  looking  after  the  passengers, 
or  outside  of  it  attending  to  the  bi*akes  at  the  end  nearest  to  the 
engine,  could  not  be  said  to  be  a  person  stationed  on  the  car  for 
the  purpose  of  giving  warning,  etc.,  and  in  the  charge  of  the 
learned  Chief  Justice  in  this  case,  it  was  properly  assumed  that  the 
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company  were  wrong  in  npt  having  a  man  at  that  end  of  the  car 
where  only  he  could  be  of  any  use  for  that  purpose.  Therefore, 
when  the  accident  happened,  the  defendants  were  failing  to  comply 
with  the  express  provisions  of  the  statute,  and  that  was  an  act  of 
cross  negligence.  See  per  Amphlett,  B.,  in  Williams  v.  Great 
Western  Ry.,  L.  R.  9  Ex.  162.  The  jury  were  asked  whether 
the  want  of  this  precaution  was  the  cause  of  the  accident,  and  I 
think  they  might  not  unreasonably  infer  that  it  was,  or  that  the 
accident  might  but  for  this  act  of  negligence  have  been  prevented, 
as  the  brakesman  said  that  when  he  left  the  rear  end  of  the  car  to 
attend  to  his  other  duties  at  the  opposite  end,  the  plaintiff  was  not 
in  si^ht.  The  latter  must  therefore  have  approached  the  ti-ack 
and  begun  the  attempt  to  cross  while  the  former  was  passing 
through  the  car.  Had  he  remained  stationed  at  the  rear  of  the 
car  he  would  in  all  probability  have  seen  the  plaintiff  approacliing 
or  about  to  cross  the  track,  and  might  have  been  able  to  warn  him 
in  time. 

Again,  considering  that  one  of  the  brakes  was  defective,  and 
that  there  was  but  one  man  to  perform  the  double  duty  of  warning 
the  public  and  of  braking  the  car,  I  think  the  jury  might  wefl 
have  been  asked  whether  in  these  circumstances — ^the  train  being 

f)ropelled  along  a  public  street  where  children  and  others  were 
ikely  to  be  crossing,  and  moving  up  and  down  at  any  time— there 
was  a  neglect  of  what  might  fairly  and  reasonably  have  been  ex- 
pected from  the  railway  company  for  the  protection  of  the  public. 
If  the  jury  thought  there  was,  and  that  the  accident  resultea  from 
it,  I  cannot  say  tnere  was  not  evidence  to  justify  such  a  conclusion. 

In  Stokes  v.  The  Eastern  Ry.  Co.,  2  F.  &  F.  695,  Cockbum, 
C.  J.,  directed  the  juir  thus :  ^'  Lastly,  even  assuming  that  the 
accident  was  jio\  caused  by  the  company's  servants,  might  it  have 
been  prevented  or  mitigated  by  a  better  use  of  brake-power  ?  It 
is  not  to  be  disputed,  because  tiie  universal  use  of  braxe-power  is 
an  acknowledgment  of  its  necessity,  .  .  .  that  brake-power  ought 
to  be  used.  Are  you  of  opinion  that  the  absence  of  a  second 
brakesman,  or  the  not  putting  the  single  one  on  the  rear,  was 
negligence  on  the  part  of  the  company!  You  must  consider  the 
question  as  practical  men,  and  if  you  think  there  was  a  neglect  of 
what  might  fairly  and  reasonably  have  been  expected  from  the 
railway  company  .   .   .   that  would  be  negligence.'' 

I  think  the  case  was  rightly  left  to  the  jury,  and  that  the  order 
nisi  should  be  discharged* 
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State  of  Maryland  to  use  of  Babnabd 

V. 
pHILADSLFHIAy  WlLMINGTOK,   Ain>  BaLTDCOBB  B.  B.   Co. 

(Adoanee  Ocue^  Maryland.     1883.) 

A,  a  man  of  intemperate  habits,  was  found  dead  at  the  close  of  a  sleety 
and  rainy  night  on  a  bridge  belonging  to  a  railroad  company  constructed 
across  a  street.  The  bridge  had  a  platform  on  one  side  of  the  track,  which 
was  a  continuation  of  a  platform  used  for  freight.  It  wss  little  employed  by 
passengers.  A  was  accustomed  to  cross  the  bridge  very  often,  and  was  last 
seen  on  the  night  in  question  at  the  station  on  one  side  of  the  bridge  drunk. 
His  body  was  found  in  the  morning  alongside  of  the  platform  on  the  bridge 
jammed  between  two  crossties,  over  which  no  planks  had  been  placed.  In 
an  action  against  the  railroad  company  to  recover  damages  for  A's  death, 
£BBld,  that  there  was  no  evidence  of  negligence  on  the  part  of  the  company, 
and  that  therefore  the  defendant  was  entitled  to  judgment. 

H.  A.  Stamp,  Jas.  P.  Gorter,  and  H.  McCnlloagh  for  the  plain- 
tiff in  error. 

Alexander  Evans  and  William  J.  Jones  for  the  defendant  in 
error. 

Ibving,  J. — The  only  ground  upon  which  the  appellant's  coun- 
sel have  claimed  a  reversal  in  this  case  is,  that  the  Circuit  Court 
erred  in  taking  the  case  from  the  jury,  by  an  instruction  that  there 
was  no  legally  sufficient  evidence  that  the  death  of  John  K.  Bar- 
nard was  occasioned  by  the  defendant's  negligence ;  and  the  only 
negligence  of  which  they  contended  there  was  evidence  that  the 
bridge  over  Union  Street,  in  the  town  of  Havre  de  Grace,  was  not 
entirely  covered  with  plank. 

The  facts  are  few,  simple,  and  uncontroverted.  On  the  morning 
of  the  15th  of  December,  1881,  the  deceased  was  found  dead  upon 
a  bridge  of  the  appellee  built  over  Union  Street  in  Havre  de 
Grace.  He  lived  at  Perry  ville,  on  the  other  side  of  the  Susque- 
hanna Kiver.  He  had  been  an  a^ent  of  the  railroad  at  that  place 
for  some  years,  but  had  been  discharged  sometime  l)efore  his  death 
for  intemperance.  He  was  consequently  perfectly  familiar  with 
the  road  and  the  localities  around  the  place  where  he  was  found 
dead.  He  had  been  accustomed  to  walking  across  the  bridge  fre- 
quently by  day  and  by  night,  and  at  all  times  of  the  night.  He 
was  in  Havre  de  Grace  the  night  before  his  discovery  on  the 
bridge  dead,  and  was  drinking.  He  was  last  seen,  near  midnight, 
in  the  neighborhood  of  the  ticket  office  or  station,  and  witness 
thought  he  was  "pretty  tight."  He  was  advised  not  to  attempt  to 
walk  across  the  bridge  that  night,  but  he  insisted  he  would  go 
home.  When  last  seen  he  was  at  the  proper  passenger  platform 
15  A.  &  E.  R  Cas.^81 
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in  front  of  the  station  house.  When  found  he  was  on  the  other 
side  of  the  railroad  track,  between  the  south  phitform  and  the 
railroad  tracL  He  was  caught  between  two  croesties  outside  the 
railroad  track  and  between  it  and  the  platform  on  that  side.  He 
had  slipped  down  as  far  as  his  hips.  His  body  was  bent  forward 
toward  JPerrjyille^  his  breast  on  one  crosstie  and  his  head  on  the 
one  next  beyond.  One  shoe  and  stocking  were  oSj  and  with  his 
hat  and  flask  of  whiskey  ^which  was  still  corked)  were  found  in  the 
street  below.  His  neck  was  broken,  and  there  was  a  wound  on 
the  back  of  his  head  and  one  on  his  left  shoulder,  and  his  shins 
were  bruised.  The  deceased  had  one  lame  foot,  which  was  pain- 
ful, upon  which  be  wore  a  large  and  untied  shoe.  He  said  of  that 
that  if  he  ^^  took  his  shoe  off  and  let  the  fresh  air  strike  it,  it  was 
not  so  painful.'^  How  he  came  where  he  was,  or  in  the  condition 
in  which  he  was,  no  one  knew.  It  was  unexplained.  Nobody 
had  seen  him  go  there  or  saw  him  there  till  he  was  found  dead. 
The  theory  of  the  plaintiff  was  that  he  went  there  to  board  the 
train  to  cross  the  river,  and  because  the  bridge  was  uncovered  he 
fell  between  the  crossties  and  was  struck  by  a  train  and  killed. 
That  is  bare  presumption.  The  officers  of  iio  train  saw  him. 
There  seems  to  be  no  greater  warrant  for  that  presumption  than 
that  he  was  walking  the  bridge  to  his  home,  and  fell  in  as  he  was 
foand,  or  sat  down  to  cool  his  foot  in  a  besotted  condition  and  was 
killed.  There  is  certainly  no  evidence  on  the  subject.  It  was  a 
bad  night.  It  was  raining  and  sleeting.  This  bridge  was  a  con- 
tinuation of  the  bridge  over  the  river.  Crossing  from  Perryville 
the  bridge  connects  with  a  high  bank  at  Havre  de  Grace,  which  it 
reaches  by  crossing  Union  Street  nearly  at  right  angles,  and  above 
grade  to  the  height  of  fifteen  feet  above  the  street.  The  station- 
house  at  Havre  de  Grace  is  at  the  end  of  the  bridge,  and  on  the 
north  side  of  it.  On  this  side  along  the  track  in  front  of  the  sta- 
tion-house, extending  for  seveml  hundred  feet,  is  a  platform  for 
passengers  to  get  ofiT  and  on  trains  going  in  either  direction.  On 
the  south  side  there  is  a  platform  also  on  the  bridge  on  which  pas- 
sengers have  sometimes  alighted  from  trains  going  south,  and  oc- 
casionally boarded  going  south,  but  which  is  not  convenient,  be- 
cause of  the  necessary  position  of  passenger  coaches  for  boarding 
cars  going  north,  and  which  was  seldom  used  by  any  one  going 
north  ;  and  it  does  not  appear  in  the  proof  it  was  held  out  by  the 
company  as  a  platform  for  that  purpose.  It  seems  to  have  been 
used  mainly  for  freight.  The  evidence  shows  that  passenger 
coaches  overlap  this  platform  several  inches.  Beyond  tne  cover- 
ing of  the  platforms  there  is  no  plank  on  the  crossties  or  sills  of 
the  bridffe,  but  the  spaces  between  are  open.  But  by  reason  of 
the  overlapping  of  the  coaches  there  is  no  chance  of  a  person  on 
the  platform  getting  into  these  spaces  except,  perhaps,  between 
the  coupling  space  between  the  cars.     All  the  counts  in  the  narr 
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charge  the  negligence  to  consist  in  leaving  these  crossties  un- 
planked ;  and  the  plaintifEs  have  insisted  that  Barnard  was  at  the 
place  where  he  was  found  for  the  pnrpose  of  boarding  the  train, 
and  in  the  attempt  fell  and  was  killed  by  the  train  by  reason  of  his 
neglect.  Of  this  we  have  seen  there  was  no  proof,  but  it  rests 
wholly  in  assumption.  We  have  been  cited  to  no  provision  of  the 
defendants'  charter  obliging  them  to  construct  the  oridge  in  a  par- 
ticular way  which  has  been  violated.  There  has  been  nothing  in- 
troduced to  show  that  this  bridge,  which  was  for  railroad  uses,  was 
required  to  be  made  safe  for  people  to  walk  over.  There  is  no 
evidence  that  this  brid^  is  not  constructed  in  the  usual  way  that 
railroad  bridges  are  built,  and  that  it  was  not  well  and  safely  con- 
structed as  and  for  such  a  bridge.  The  bridge  is  private  property, 
and  we  have  been  cited  no  law  appropriating  any  part  of  it  to  use 
as  a  public  highway  for  any  other  purpose  than  transit  on  the  cars. 
The  whole  case  rested  in  conjecture,  and  there  was  no  case  made 
for  the  jury.  The  cases  in  this  State  are  numerous  which  decide 
that  the  onus  of  proving  the  negligence  which  occasions  the  injury 
sued  for  is  on  the  plaintiff,  and  that  there  is  no  presumption  of  neg- 
ligence. Bohe's  case,  28  Md.  647 ;  Foy's  case,  54  Md.  648  ;  State, 
use  of  Miller,  v.  B.  &  O.  R.  R,  58  Md.  222 ;  Bacon's  case,  58  Md. 
484,  etc. 

Judgment  affirmed. 

See  Mason  v,  Missouri  Pacific  R«  R.  Co.,  6  Am.  &  Eng.  B.  R.  Cas.  1.; 
Teunenbrook  v.  Southern  Pacific  R.  R.  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  8; 
Louisville,  etc,  Canal  Co.  «.  Murphy,  9  Bush.  522. 


DmwiDDiB,  Adm'r, 

V. 

LomsviLLB  AND  Nashyille  R.  R.  Co. 

(9  Lea^s  BeparU,  Tennessee^  809.) 

An  afildavit  that  there  was  not  kept  by  the  clerk  a  jury  and  non-jury 
docket  cannot  be  looked  to.  It  should  appear  from  the  statement  of  the 
presiding  judge  as  a  part  of  the  bill  of  exceptions. 

The  statutes  require,  when  obstructions  appear  upon  the  road,  that  the 
alarm  whistle  should  be  sounded  but  does  not  specify  the  number  or  charac- 
ter of  whistles,  and  the  question  is  reserved  whether  if  an  engineer  sounded 
for  brakes,  that  would  be  a  compliance  with  the  statute. 

The  statute  does  not  specify  the  number  of  brakesmen  there  shall  be  upon 
the  train.  This  is  a  regulation  left  to  the  railroad  company,  which  must  be 
reasonable  and  in  conformity  with  general  usage  and  the  course  of  business 
of  railroads.    To  require  one  brakesman  to  each  car  is  unreasonable. 

Appeal  in  error  from  the  Circuit  Court  of  Heniy  Couuty. 
J.  N.  Thomason  for  Dinwiddie. 
Cole  &  Sweeuey  for  Railroad  Co. 
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McFabland,  J. — ^This  action  was  brought  by  the  administrator 
of  Felix  B.  Hagler,  deceased,  for  the  use  of  his  next  of  kin,  to  re- 
cover damages  for  injnries  by  the  railroad  company  cansing  Hag- 
ler's  death.  The  canse  was  tried  by  the  jndge  without  a  jury,  and 
the  issne  upon  the  plea  of  not  guilty  found  in  favor  of  the  defend- 
ant, and  judCTient  rendered  accordingly.  The  plaintiff  moved 
for  a  new  trial,  which  was  refused.  Sle  thereupon  took  a  bill  of 
exceptions,  setting  forth  the  evidence  heard  upon  the  trial,  and 
appealed  in  error. 

The  first  ground  of  error  assigned  is  the  action  of  the  court  in 
trying  the  cause  without  a  jury.  The  plaintiff's  declaration  was 
filed  the  28th  of  May,  1879,  and  his  rephcation  to  the  defendant's 
plea  on  the  8d  of  June  thereafter,  and  neither  contains  any  demand 
for  a  jury.  This,  according  to  the  terms  of  the  act  of  1875 — 
which  we  have  held  to  be  a  valid  and  constitutional  regulation  of 
jury  trials — was  a  waiver  of  the  right  to  a  trial  by  a  jury.  It  is 
argued,  however,  that  the  statute  should  not  have  been  enforced 
in  this  case,  for  the  reason  that  its  requirements  in  regard  to  keep- 
ing a  "  jury  docket"  and  a  "  non-jury  docket"  had  not  been  com- 
plied with  by  the  clerk. 

If,  however,  this  would  affect  the  question — ^as  clearly  it  would 
not---there  is  nothing  in  the  records  to  show  the  facts  assumed. 
The  fact,  it  is  true,  is  stated  in  an  affidavit  copied  into  the  tran- 
script, but  the  affidavit  is  not  made  part  of  the  record  by  bill  of 
exceptions,  and  cannot  be  looked  to.  Besides,  a  matter  of  this 
sort,  when  material,  should  appear  from  the  statement  of  the  pre- 
siding jndge  as  part  of  the  bill  of  exceptions. 

We  have  several  times  held  that  we  will  not  look  to  the  affida- 
vits of  the  parties  in  regard  to  facts  transpiring  in  the  presence  of 
the  court  and  as  part  of  its  proceedings,  of  which  the  judge  may 
be  supposed  to  be  cognizant,  unless  the  bill  of  exceptions  indicates 
that  the  judge  really  intended  to  certify  the  facts  stated  in  the 
affidavit. 

All  that  appears  of  record  on  this  question  is  the  plaintiff's 
motion  to  transfer  the  cause  to  the  jury  docket,  which  was  entered 
and  refused  on  the  1st  of  March,  1880.  There  is  in  fact  nothing 
to  show  that  when  the  cause  was  tried  on  the  8th  of  June,  1880,  a 
jury  was  demanded. 

The  next  assignment  of  error  is  the  action  of  the  judge  in  sus- 
taining the  defendant's  objection  to  the  question  asked  b^  plaintiff's 
counsel  of  one  of  its  witnesses  to  this  effect ;  immediately  after 
Hagler  had  been  run  over  the  train  was  stopped  and  the  engineer, 
conductor,  and  other  train  hands  had  gathered  around  the  body 
which  was  still  breathing:  the  witness  was  asked,  ^^what  state- 
ments were  made  around  tne  body  by  the  operatives  of  the  train 
as  to  how  the  killing  occurred."  We  think  it  requires  neither  ar- 
gument nor  authority  to  show  that  there  is  no  error  in  this.    It  is 
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not  fihown  what  statement  the  plaintiff  proposed  to  prove,  and  be- 
sides it  woald  have  been  but  the  declarations  of  persons  not  parties 
to  the  caase,  as  to  facts  which  they  were  competent  witnesses  to 
prove,  bnt  as  to  which  they  could  make  no  admission  binding  on 
the  defendant. 

It  is  next  insisted  that  the  finding  of  the  trial  judge  is  not  sus- 
tained by  the  evidence.  The  fact  that  Hagler  was  run  over  and 
killed  by  defendant's  train  was  not  denied.  The  proof  indicates 
that  he  was  drunk  and  had  fallen  or  Iain  down  upon  the  track  at  a 
late  hour  in  the  night  and  was  probably  asleep,  and  in  this  condi- 
tion was  run  over  and  killed.  The  finding  for  the  defendant  was 
no  doubt  upon  the  ground  that  the  agents  and  employees  of  the 
road  had  complied  with  all  the  requirements  of  the  Code,  sec.  1166, 
which  in  such  cases  exonerates  the  company.  It  is  insisted  that 
the  proof  fails  to  show  a  compliance  with  the  statute  in  this ;  the 
act  requires  a  look-out  to  be  constantly  kept  ..."  and  when  any 
person,  animal,  or  other  obstruction  appears  upon  the  road,  the 
alarm  whistle  shall  be  sounded,  the  ^brakes  put  down,  and  every 

fossible  means  employed  to  stop  the  train  and  prevent  an  accident.'' 
t  is  argued  that  tne^proof  shows  that  when  an  obstruction  is  dis- 
covered upon  the  road,  the  engineer  sounds  what  is  styled  a  "call 
for  brakes,"  being  either  one,  two,  or  three  short  whistles,  accord- 
ing to  the  imminence  of  the  danger  ;  and  in  addition  he  sounds 
what  is  called  the  "  alarm  whistle/'  a  series  of  successive  whistles, 
to  alarm  or  frighten  off  stock,  and  the  latter  duty  was  not  per- 
formed in  this  case,  that  the  engineer  only  sounded  the  call  for 
brakes.  The  statute  does  not  specify  the  number  or  character  of 
the  whistle;  it  only  says,  the  "alarm  whistle."  The  call  for 
brakes  is,  according  to  the  proof,  an  "  alarm  whistle."  But  we 
need  not  in  this  case  determine  what  would  be  a  compliance  with 
the  statute  in  this  respect,  for  the  reason  that  there  is  proof  show- 
ing that  the  engineer  "  sounded  the  alarm  and  called  for  brakes" 
— in  the  language  of  one  witness,  "  sounded  the  alarm  and  called 
for  brakes  violently."  So  that  even  upon  the  assumption  contended 
for,  that  the  "  alarm  whistle"  means  a  whistle  distinct  from  a  call 
for  brakes,  there  is  proof  in  the  record  that  the  statute  was  com- 
plied  with.  We  need  not  determine  the  weight  of  proof  on  the 
question — ^it  is  sufficient  that  there  is  proof  to  sustain  the  verdict. 

It  is  next  insisted  that  the  statute  was  not  complied  with  in  re- 
gard to  brakes ;  that  the  train  was  composed  ot  six  freight  cars 
with  brakes  upon  each  car,  but  that  there  were  only  three  brakes- 
men, whereas  with  a  brakesman  upon  each  car  the  train  could 
have  been  stopped  sooner.  The  proof  is  that  there  was  the  usual 
number,  and  considered  sufficient  for  any  train.^  The  statute  does 
not  specify  the  number  of  brakesmen,  and  we  are  of  opinion  that 
tins  is  one  of  the  regulations  that  must  be  left  to  the  railroad  com- 
panies, provided  their  regulations  are  reasonable  and  in  conformity 
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with  the  general  usage  and  course  of  business  of  railroads,  and  are 
such  as  contemplate  a  compliance  with  the  statute  according  to  its 
fail;  import  and  meaning.  To  require  one  brakesman  to  each  car 
would  be  so  contrary  to  all  usage  in  this  respect,  and  so  unreason- 
able in  itself,  as  to  make  it  reasonably  certain  that  the  l^islature 
did  not  intend  to  impose  any  such  requirement. 
There  is  no  error  in  the  record,  and  the  judgment  will  be  affinned. 

Brakemen^ — ^It  is  negligence  per  se  for  a  railroad  company  to  mn  its  trains 
without  a  sufficient  number  of  brakesmen  to  insure  safety.  Toledo  W.  &  W. 
R.  Co. «.  McGinnis,  71  Ul.  846 ;  Kansas  Pacific  R.  Co.  v.  Pointer,  14  Eans. 
87;  and  see  Stoddard  v.  8t.  Louis,  E.  C.  &  N.  R.  Co.,  65  Mo.  614;  Booth  v, 
Boston  &  Albany  R  Co.,  67  K  Y.  598;  s.  c,  78  N.  Y.  88;  Harvey  «.  New 
York  Central  &  H.  R.  R.  Co.,  19  Hun.  556;  Mad  River  &  L.  B.  R  Co.«. 
Barber,  6  Ohio  St.  541 ;  Hayes  v.  Western  R.  Co.,  8  Cush.  270;  Indianapolis 
B.  &  W.  R.  Co. «.  CaxT,  85  Ind.  510. 


Watboh 

V. 

Fobtt-Sboohd  8tsbet  and  Grand  Street  Ferrt  B.  B.  Go. 

(98  New  York  Beparti,  622.) 

Plaintiff  was  injured  by  reason  of  defendant's  negligence  in  April,  1877. 
She  commenced  this  action  to  recover  damages  in  January,  1880.  Hdd,  that 
the  statute  of  limitations  was  not  a  bar,  as  the  case  was  governed  by  the 
three  years  limitation  prescribed  by  the  Code  of  Civil  Procedure;  not  by  the 
one  year  rule  previously  existing;  that  the  case  was  not  within  the  excep- 
tions in  the  provision  of  said  Code,  making  the  rule  of  limitations  therem 
prescribed  the  only  one  thereafter  applicable  to  civil  actions,  except  where  a 
^rson  was  entitled,  when  the  Code  took  effect,  to  commence  an  action,  and 
aid  so  within  two  years  thereafter. 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Kew  York,  made  at  the  November  term,  1881, 
which  affirmed  a  judgment  in  favor  of  plaintiff,  entered  upon  a 
verdict.    Seported  below,  16  J.  &  S.  44. 

The  natnre  of  the  action  and  the  facts  pertinent  to  the  qnestion 
discussed  are  stated  in  the  opinion. 

Moses  Ely  for  appellant.  The  conrt  erred  in  holding  that  the  right 
of  action  was  not  barred  by  the  statute  which  governed  before  the 
Code  of  Civil  Procedure  took  effect.  Code  of  Procedure,  §  94 ; 
Laws  of  1876,  chap.  481,  §  7 ;  McCluny  v.  Silliman,  3  Peters,  270 ; 
Sedgwick  on  Stat,  and  Const.  Law,  321 ;  Bell  v.  Morrison,  1 
Peters,  360.  It  is  not  enough  that  the  language  of  the  statute 
would  bring  this  case  within  its  operation  if  such  were  not  the  in- 
tent of  the  legislature.    People  v.  Kail  road  Co.,  3  Kern,  81 ;  Oris- 
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wold  V.  Insurance  Co.,  3  Cow.  96  ;  Bac.  Abr.,  tit.  Statute,  1 ;  15 
Johns.  380  ;  Collins  v.  Kalli,  20  Hun,  246-256 ;  Acker  v.  Acker, 
81  N.  Y.  143-149  ;  Dilger  v.  Palmer,  27  Alb.  L.  J.  115. 

A.  G.  Vanderpoel  for  respondent.  Section  94,  subdivision  2,  of 
the  Code  of  Procedure,  being  repealed  by  Bepealing  Act  of  June 
5,  1877,  for  the  purpose  of  tnis  action  is  dead,  and  cannot  for  that 
reason  maintain  against  the  plaintiff.  Butler  v.  Palmer,  1  Hill, 
332 ;  Dwarris  on  Statutes,  676 ;  Guillotel  v.  Mayor,  etc.,  N.  T. 
Ct.  App.,  January,  1882 ;  10  Abb.  K  C.  319,  321,  322. 

Danfobth,  J. — ^By  reason  of  defendant's  negligence  the  plain- 
tiff was  injured  on  tne  18th  day  of  April,  1877,  and  on  the  15th 
day  of  January,  1880,  commenced  this  action  for  the  recovery  of 
damages  then  sustained.  At  the  trial  the  only  defence  relied  upon 
was  the  statute  of  limitations,  and  that  being  overruled,  the  jury 
rendered  a  verdict  in  her  favor. 

The  trial  court  committed  no  error.  At  the  time  of  the  injury 
such  cause  of  action  could  be  prosecuted  onlv  within  one  year 
after  it  accrued  (Laws  of  1876,  chap.  431,  §  7),  but  by  the  Code  of 
Civil  Procedure  (Chap.  4,  title  2,  §  383,  subd.  6),  the  period  of 
three  years  was  substituted,  and  the  former  statute  repealed.  This 
act  took  effect  September  1,  1877,  and  thereafter  constituted  the 
only  rule  of  limitations  applicable  to  civil  actions  (8  414),  except 
certain  enumerated  cases,  and  among  others  one  in  which  a  person 
was  entitled,  when  the  act  took  effect^  to  commence  an  action,  and 
did  so  within  two  years  thereafter. 

The  appellant  relies  on  this  exception.  Its  meaning  is  not  clear, 
but  it  is  Obvious  that  it  has  no  application  to  this  case.  No  action 
was  commenced  by  the  plaintiff  within  two  years  after  the  act 
took  effect,  and  for  that  reason  if  no  other,  the  condition  upon 
which  the  exception  might  attach  never  happened.  The  appellant 
also  cites  Acker  v.  Acker  (81  N.  T.  143).  The  plaintiff  tnere  was 
under  the  control  of  a  disabling  statute,  as  a  married  woman,  and 
its  repeal  so  worked  against  her  as  to  take  away  the  extension  of  the 
time  of  limitation  that  theretofore  had  existed  in  her  favor.  Here 
the  plaintiff  does  not  ask  to  have  her  case  saved  from  the  application 
of  tne  new  period  of  limitation,  but  seeks  its  benefit.     It  has  been 

J  properly  held  that  she  was  entitled  to  it,  and  the  judgment  which 
oUows  that  ruling  should  be  affirmed. 
All  concur. 
Judgment  affirmed. 

See  George  v.  Chicago,  etc.,  R  R  Co.,  2  Ain.&Bng.  R  R  Cas.  646; 
Mobile  &  M.  R.  Co.  «.  Cranshaw,  8  Am.  &  Eng.  R  R  Cas.  840;  Tobin  «• 
Houston,  etc.,  R  Co.,  8  Am.  &  Eng.  R  Cas.  477. 


4B8  TUTTLB  t.  T&AYSLLBB8'  IKSU&AJfOX  CO. 


Tdttls 
TRAYmsUSBR^  Insurakcb  Ool 

(134  MoMKukuMtU  BeporU,  175.) 

Under  a  policy  of  insiLranoe  against  accident,  providing  that  no  claim 
shall  be  maoe  under  it  when  the  death  or  injury  may  have  happened  in  con- 
sequence  of  exposure  to  any  obvious  or  unnecessary  danger,  and  containing 
a  condition  that  the*assurea  is  required  to  use  all  due  diligence  for  persoDsl 
safety  and  protection,  no  recovery  can  be  had  for  the  deatn  of  the  assured, 
which  is  caused  by  his  being  struck  by  a  railroad  train,  while  running  along 
the  tracks  in  front  of  it  in  the  night-time,  for  the  purpose  of  getting  on  a 
train  approaching  in  an  opposite  direction  on  a  parallel  track. 

CoNTBAOT  upon  a  policy  of  insurance  against  accident,  issued  by 
the  defendant  coiporation  upon  the  life  of  Stephen  Tuttle,  and 
made  payable  to  tlie  plaintin,  his  wife. 

At  the  trial  in  this  court,  before  Devens,  J.,  the  evidence  showed 
that,  about  ten  o'clock  in  the  evening  of  March  13,  1879,  Tuttle 
was  killed  by  being  struck  by  a  railroad  train,  while  running  along 
the  tracks  in  front  of  it,  for  the  purpose  of  getting  on  a  train  ap- 
proaching in  an  opposite  direction  on  a  parallel  track.  The  judge, 
at  the  defendant's  request,  ruled  that  the  action  could  not  be  main- 
tained; directed  the  jury  to  return  a  verdict  for  the  defendant; 
and  reported  the  case  for  the  consideration  of  the  full  court.  If 
the  ruling  was  correct,  judgment  was  to  be  entered  on  the  verdict; 
otherwise,  a  new  trial  was  to  be  had.  The  material  provisions  of 
the  policy  appear  in  the  opinion. 

G.  A.  A.  JPevey  for  the  plaintiff. 

S.  Lincoln  for  the  defendant. 

Allen,  C.  J. — The  policy  provides,  among  other  things,  that 
no  claim  shall  be  made  under  it  '^  when  the  death  or  injury  may 
have  happened  in  consequence  of  exposure  to  any  obvious  or  un« 
necessary  danger."  It  is  also  made  subject  to  the  condition,  that 
"  the  party  insured  is  required  to  use  all  due  diligence  for  personal 
safety  and  protection."  Both  of  these  provisions  were  violated 
by  the  act  of  the  deceased  in  going  upon  and  along  the  track  of 
the  railroad,  under  the  circumstances  stated  in  the  report.  Wright 
V.  Boston  &  Maine  B.  E.,  129  Mass.  440,  443.  No  two  cases 
are  precisely  alike  in  their  facts;  and  what  constitutes  due  care 
must  depend  upon  the  facts  of  each  case.  But  the  conduct  of  the 
deceased  was  such  as,  in  the  words  of  Mr.  Justice  Colt,  is  "con- 
demned by  the  general  knowledge  and  experience  of  all  prudent 
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men,  and  is  conclusive  on  the  question  of  dne  care."  The  dan^r 
was  obvious,  the  exposure  to  it  unnecessary,  the  want  of  due  dili- 
gence clear;  and  the  death  of  the  insured  occurred  in  consequence 
thereof.  'See  also  Wills  v.  Lynn  A  Boston  B.  K,  129  Mass. 
S51;  Johnson  v.  Boston  &  Maine  B.  B.,  125  Mass.  75;  Allyn 
V,  Boston  &  Albany  B.  B.,  105  Mass.  77;  Cordell  v.  New 
York  Central  &  Hudson  Biver  B.  B.,  75  N.  T.  830 ;  70  N.  Y. 
119;  64  N.  Y.  585;  Baxter  v.  Troy  &  Boston  B.B.,  41  N.  Y. 
602 ;  McCarty  v,  Delaware  &  Hudson  Canal,  17  Hun,  74. 

The  plaintiff  contends  that  it  was  not  the  exposure  or  negligence 
of  the  assured  which  caused  his  death,  but  the  coming  upon  him 
of  the  locomotive  engine,  the  bell  or  whistle  of  which  may  not 
have  sounded ;  that  this  was  a  new  force  or  power  which  inter- 
vened, of  itself  sufficient  to  stand  as  the  cause  of  the  misfortune : 
that  it  was  for  the  jury  to  determine  whether  or  not  the  railroad 
corporation  was  negligent;  and  that,  if  so,  the  negligence  of  the 
assured,  if  it  existed,  was  too  remote  to  defeat  the  policy.  Insur- 
ance Co.  V,  Tweed,  7  Wall.  44,  52;  Milwaukee  &  St.  Paul 
By.  V.  Kellogg,  94  U.  S.  469,  475;  Scheffer  v.  Bailroad 
Co.  105  U.  S.  249,  252.  But,  without  speculating  as  to  possble 
cases,  we  do  not  think  that  the  doctrine  relied  on  is  applicable  to 
this  case.  If  a  person  voluntarily  places  himself  in  a  position 
where  he  is  exposed  to  an  obvious  danger,  and  the  precise  injuiy 
happens  to  him  which  there  is  reason  to  fear,  it  cannot  fairly  be 
hela  that  the  language  of  this  policy  was  not  intended  and  under- 
stood to  be  applicable  to  such  a  case.  For  example,  if  one  while 
walking  on  a  railroad  track  is  assaulted  by  a  robber  or  a  dog,  or  is 
strnck  by  lightning,  his  act  of  travelling  there  has  no  tendency  to 
produce  the  injury,  and  is  not  to  be  deemed  a  contributory  cause 
thereof.  But,  on  the  other  hand,  if  one  who  ^oes  into  a  battle  is 
hit  by  a  bullet,  or  if  one  who  goes  up  in  a  balloon  is  blown  out  to 
sea  by  the  currents  of  the  air,  or  if  one  who  makes  a  railroad  track 
his  path  for  travel  is  run  over  by  a  passenger  locomotive  engine,  he 
must  ordinarily  in  any  legal  question  be  neld  to  take  the  risk  of 
those  results.  There  is  in  each  of  these  cases  such  an  association  of 
cause  and  effect  that  the  one  must  be  held  to  have  contributed  to 
the  other.  To  hold  that  the  death  of  the  assured  in  the  present 
case  did  not  happen  in  consequence  of  his  exposure  to  the  risk,  but 
from  a  new  force  or  power  which  intervened,  would  be  to  fritter 
away  the  language  of  the  policy  by  metaphysical  distinctions  to 
enter  into  the  understanding  or  contemplation  *of  parties  engaged 
in  the  practical  business  of  making  a  contract  of  insurance.  We 
must  assume  that  the  assured  read  his  policy,  and  was  acquainted 
with  its  language  and  attached  some  practical  meaning  to  it.  See 
White  «;.  Lnng,  128  Mass.  598;  McGrath  'y.  Merwin,  112  Mass. 
467;  Norton  v.  Eastern  B.  B.,  113  Mass.  366;  McDonald  v. 
Snelling,  14  Allen,  290 ;  Cuff  v.  Mutual  Benefit  Insurance  Co. 
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Oratbs,  C.  J. — ^The  defendant  has  a  main  and  side  trade  which 
cross  a  common  highway  near  the  station  building  at  the  village  of 
Grand  Blanc  The  travelled  portion  of  the  way  at  the  place  of 
crossing  is  planked  to  the  width  of  abont  32  feet.  In  the  course 
of  its  business  the  company  left  an  ordinary  box  freight  car  stand- 
ing on  the  side  track,  and  within  the  legal  limits  of  the  highway. 
It  occupied  about  one  half  of  the  travell^  part,'  leaving  ample  room 
for  the  easy  passage  of  teams.  The  plaintiff,  in  going  to  Mr. 
Stone's  to  dinner,  rode  in  a  bu^y  with  Mr.  Lyman  past  this  car 
without  any  inconvenience.  But  when  he  returned  in  a  buggy 
with  Mr.  Stone,  the  horse,  on  coming  to  the  track,  suddenly  started 
to  one  side,  and  as  a  consequence  the  plaintiff  lost  his  balance,  and 
either  fell  or  was  thrown  in  contact  with  the  wheel,  and  was  in- 
jured. He  brought  this  action  for  the  injury,  and  was  aUowed  to 
recover. 

The  record  raises  two  or  three  questions,  but  only  one  need  be 
noticed.  It  is  important  to  fix  attention  upon  the  exact  ground  of 
the  action.  As  laid  in  the  declaration,  the  essence  of  the  plaintiff's 
case  is  that  the  hoi'se,  though  one  of  ordinary  gentleness,  took 
fright  at  the  car,  and  which  was  a  thing  well  calculated  and  nata- 
rally  would  frighten  horses  of  that  character,  and  hence  that  its  be- 
ing left  there  was  actionable  negligence  and  a  basis  of  liability  to 
the  plaintiff.  We  observe,  then,  that  the  act  complained  of  is  not 
the  act  of  leaving  a  freight  car  standing  on  a  part  of  the  highway. 
The  particular  fault  charged  is  the  fault  of  leaving  at  that  place  a 
vehicle  or  article  which  would  naturally  frighten  horses  of  ordinaiy 
gentleness.  The  mere  presence  of  the  car  m  a  portion  of  the  high- 
way, and  apart  from  its  fitness  or  liability  to  produce  that  conse- 
quence, is  not  counted  on  as  matter  of  grievance.  The  right  of 
action  was  rested  on  the  assumption  that  the  car  there  standing 
was  a  thing  which  would  naturally  scare  usually  gentle  horses.  It 
was,  thereK)re,  a  vital  question  whether  it  was  i-eally  a  cause  of  that 
kind  of  danger  or  not ;  oecause,  if  it  was  not  dangerous  in  that  way, 
there  was  no  foundation  for  the  action. 

The  defendant's  counsel  contended  at  the  trial  that  the  question 
was  one  for  the  court,  but  the  learned  judge  overruled  the  point, 
and  decided  that  it  was  a  subject  for  the  jury.  We  are  unable  to 
concur  in  this  ruling.  There  are  a  vast  variety  of  things  which 
must  be  regarded  as  matters  of  common  knowled^ ;  things  which 
every  adult  person  of  ordinaiy  experience  or  intelligence  must  be 
presumed  to  know  ;  things  which  do  not  require  to  be  pleaded  or 
to  be  made  the  subjects  of  specific  proof ;  and  it  is  not  within  the 
province  of  a  court  to  leave  it  to  a  jury  to  find  contrary  to  this 
Knowledge.  The  question  before  us  is  subject  to  this  principle. 
It  is  according  to  daily  experience  to  see  cars  going  or  standing  on 
the  common  highways  while  teams  are  variously  employed  near 
by,  and  pass  and  repass  without  taking  fright.     We  nave  street^ 
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cars,  and  steam  fire-engines,  and  steam  threshing-machines,  bnt 
horses  readily  become  familiar  with  them,  and  serious  frights  are 
exceedingly  rare  and  entirely  exceptional.  As  objects  calculated 
to  alarm  norses,  the  rule  is  m  favor  of  their  harmlessness.  If  a 
standing  freight  car  should  be  deemed  as  dangerous  as  here  repre- 
sented, it  would  be  impossible  to  consider  these  inachines  and  ve- 
hicles as  fit  to  appear  on  the  highway.  Moreover,  the  reason  would 
apply  to  a  thousand  customary  and  convenient  modes  of  use  of  our 
orainary  highways,  which  have  always  been  exempt  from  such 
doctrine,  and  which  must  remain  exempt  unless  we  are  prepared  to 
surrender  a  large  and  valuable  portion  of  our  rights  connected 
with  the  public  thoroughfares. 

I  think  the  principle  is  settled  in  Macombert?.  Nichols,  34  Mich. 
212,  and  that  the  defendant  was  entitled  to  the  ruling  which  was 
refused. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
granted. 

Campbell  and  Cooley,  JJ.,  concurred. 

Shebwood,  J. — ^In  this  case,  under  the  facts  and  circumstances 
stated  in  the  record,  I  think  the  defendant  was  guilty  of  actionable 
negligence  in  allowing  its  freight  cars  to  remain  standing  upon  the 
pn))lic  highway  in  the  manner  it  is  shown  to  have  done  at  the  time 
the  injury  occurred  to  the  plaintiff ;  and  I  further  think  that  an 
empty  box  car,  or  any  other  kind  of  railroad  car,  allowed  to  stand 
on  the  highway  as  this  was  permitted  to,  is  naturally  calculated  to 
frighten  horses  of  ordinary  gentleness,  not  accustomed  to  go  or  be 
used  about  such  cars. 

The  defendant  did  not  demur  to  the  plaintiff's  declaration.  It 
was  sufficient  to  support  the  judgment  given  in  this  case  after  a 
trial  upon  the  merits,  and  should  not  be  reversed  upon  the  grounds 
taken  in  this  court  on  this  hearing.  Stofiet  v.  Marker,  34  Mich. 
313 ;  Brown  v.  McHugh,  35  Mich.  50 ;  Aldrich  v.  Chubb,  id.  350; 
Jackson  v.  Collins,  39  Mich.  558 ;  Briggs  v.  Milbum,  40  Mich. 
513  ;  Rowland  v.  Kalamazoo  Sup'ts  of  Poor,  49  Mich.  553;  8.C. 
14  N.  W.  Eep.  494. 

I  think  the  case  was  properly  submitted  to  the  juiy,  and  should 
be  affirmed,  with  costs. 

Frightened  Horteti — The  subject  of  the  liability  of  railroad  companieB  for 
injuries  occasioDed  by  the  frightening  of  horses  will  be  found  to  be  discussed 
in  the  following  cases :  Wasmer  v,  Delaware,  L.  &  W.  R.  R.  Co.,  1  Am.  & 
Eng.  R.  R.  Cas.  122;  Billman  v.  Ind.,  Ginn.  &  L.  R.  R.  Co.,  6  Am.  &  Eng.  R. 
R.  Gas.  41 ;  Louisville  &  N.  R.  R.  Go.  e.  Schmidt,  8  Am.  &  Eng.  R.  R  Gas. 
248 ;  Strong  o.  Placeryille  R.  R.  Go.,  8  Am.  &  Eng.  R.  R.  Gas.  278 ;  Myers 
V.  Richmond  &  D.  R.  Go.,  8  Am.  &  Eng.  R.  R.  Gas.  298;  Bussian  «.  Mil- 
waukee, etc.,  R  R.  Go.,  10  Am.  &  Eng.  R.  R.  Gas.  716. 
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EL/LBWOOD. 

(Adoanee  Cam^  Kansas.    Fdrwsry  7,  1884.) 

Where  a  shipper  of  stock  has  a  contract  with  the  railway  company  for  him- 
self to  load  his  stock  upon  the  cars  of  the  company  at  its  stock-yaras,  and  a 
car  is  furnished  him  near  the  chute  of  the  yards  for  his  use,  and  one  of  his 
employees  uncouples  it  from  another  and  pushed  it  down  to  the  chute  for  the 
purpose  of  loading  the  stock,  the  railway  company  in  the  management  of  its 
other  cars  owes  the  duty  of  exercising  ordinary  care  and  diligence  to  the 
shipper  and  his  employees  while  they  are  engaged  in  loading  the  car  and 
doing  such  other  work  preparatory  to  loading  as  is  usual  and  necessary  to 
do.  HddL^  also,  that  if  the  company  is  guilty  of  ordinary  negligence  in  leav- 
ine  a  car  unattended  upon  the  same  track  with  the  car  to  be  loaded  by  the 
shipper  without  having  secured  the  same  by  brakes  or  otherwise  to  prevent 
it  from  moving,  and  the  car  is  moved  by  a  hard  or  stronj^  wind  aeainst  the 
car  about  to  be  loaded,  and  upon  ifcn  employee  of  the  shipper,  and  the  em- 
ployee is  without  fault  and  free  from  any  negligence  or  wrongful  act  on  his 
part  directly  contributing  to  the  injury,  the  railway  company  is  liable  to  him 
for  the  result  of  its  negligence. 

EsBOB  from  Davis  County. 

J.  P.  Usher,  A.  L.  Williams,  and  Charles  Momroe  for  plaintiff 
in  error. 

McClnre  and  Humphrey  for  defendant  in  error. 

HoBTON,  C.  J. — This  was  an  action  bronght  by  Frank  Harwood 
against  the  Union  Pacific  Ry.  Co.,  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  sustained  through  the  negli- 
gence 01  the  railway  company.  The  evidence  conduced  to  show 
that  Scott  &  Thurston,  residing  at  Junction  City,  in  this  State, 
were  engaged  in  the  business  of  shipping  live  stock  over  the  Union 
Pacific  Ry.  to  Kansas  City ;  that  Harwood  was  in  the  employ  of 
the  firm  as  a  clerk ;  that  Scott  &  Thurston  had  ordered  from  the 
railway  company  the  day  prior  to  February  28,  1882,  a  car  to  ship 
hogs  in ;  that  on  said  February  28th,  between  11  and  12  o'clock, 
they,  with  their  employees,  including  Harwood,  went  to  the  rail- 
way stock-yards  at  J  unction  City  to  load  the  hogs  in  a  car ;  that 
the  train  by  which  the  shipment  was  to  be  made  was  due  about  12 
o'clock ;  that  the  car  in  which  the  hogs  were  to  be  loaded  was  not 
on  the  track  when  the  parties  got  there ;  that  the  first  thing  Har- 
wood did  after  he  got  down  to  the  stock-yards  was  to  drive  the 
hogs  from  Scott  &  Thurston's  yard  into  a  pen  of  the  Union 
Pacific  stock-yards,  which  had  a  chute  opening  into  it  through 
which  the  hogs  could  pass  or  be  driven  up  into  the  car  in  which 
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they  were  to  be  loaded ;  that  he  had  assisted  Scott  &  Thurston  to 
loaa  hogs  and  other  stock  at  these  yards  for  the  last  four  or  five 
Tears ;  that  an  engine  hauled  two  cars  past  the  chute  and  left  them 
m  the  presence  ox  Harwood,  the  nearest  one  being  about  thirty 
feet  north  of  the  chute ;  that  the  engine  was  then  uncoupled  and 
pulled  up  to  the  switch  on  to  the  main  track :  that  the  two  cars 
nauled  by  the  engine  were  left  coupled  togetner ;  that  the  yard- 
master,  whose  duty  it  was  to  station  cars,  directed  these  two  cars 
to  be  left  north  of  the  chute ;  that  the  yard-master  pointed  out  to 
Scott,  of  the  firm  of  Scott  &  Thurston,  the  car  nearest  the  chute 
as  the  one  he  was  to  use ;  that  there  were  three  or  four  boards  cut 
out  at  each  end  of  the  car  pointed  out ;  that  Scott  went  after  the 
car  inspector  to  come  and  repair  it ;  that  about  the  same  time  his 
employees,  either  Freeman  or  Harwood,  uncoupled  thie  two  cars 
and  moved  the  car  to  be  loaded  by  Scott  &  Thurston  by  hand 
down  to  the  chute ;  that  the  brakes  were  no|;  set,  nor  the  wheels 
blocked,  of  the  other  car  left  standing,  fifty  or  eighty  feet  north  of 
the  chute ;  that  the  car  inspector,  with  another  man,  one  Morgan- 
feldt,  came  down  and  went  inside  of  the  car  to  fix  it ;  that  Uiey 
closed  up  the  hole  in  the  south  end  of  the  car  and  were  going  to- 
wards the  north  end ;  that  at  this  time  the  wind  was  blowing  quite 
hard,  and  it  was  slight  down  grade  to  the  chute  from  the  place 
where  the  car  was  left  standing  and  unattended  on  the  north ;  that 
Harwood  was  climbing  up  the  chute  to  set  in  with  the  hogs  so  as 
to  load  them  into  the  car ;  that  one  of  tlie  hogs  got  into  the  car 
from  the  chute  about  this  time,  and  he  changed  his  mind  about 
climbing  up  and  passed  around  to  the  north  end  of  the  car  to  pre- 
vent the  escape  of  the  hog  through  the  opening  in  the  car ;  that 
his  face  was  to  the  south  ;  that  while  thus  employed  the  car  left 
standing  north  on  the  track,  moved  by  the  wind,  came  down  the 
track,  collided  with  the  car  at  the  chute,  and  caught  Hai*wood  be- 
tween the  draw-heads,  innicting  upon  him  severe  and  painful  in- 
juries ;  that  Harwood  had  no  knowledge  the  brakes  were  not  ap- 
plied to  t*he  car  left  standing  and  unattended  north  of  the  chute ; 
that  Scott  asked  the  yard-master  to  place  the  car  for  him  to  load 
his  hogs  in  the  chute,  but  it  was  hauled  north  past  the  place  and 
stopp^  at  the  yard-master's  signal ;  that  when  the  company  did 
not  place  cars  at  the  chute  by  the  engine,  to  be  loaded,  the  shipper 
were  in  the  habit  of  placing  them  there ;  that  the  company  fur- 
nished the  cars  to  Scott  &  Thurston,  and  the  latter  always  loaded 
them. 

The  railway  company  claims  the  petition  did  not  state  a  cause  of 
action ;  that  the  court  erred  in  overruling  the  demurrer  to  the  evi- 
dence introduced  to  the  plaintiff  below,  and  further  erred  in  over- 
ruling the  motion  of  the  railway  company  for  judgment  upon  the 
special  findings.  The  principal  question  presented  is  whether,  under 
tne  allegations  of  the  petition  and  the  evidence  introduced  upon  the 
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trial,  Harwood  was  lawfully  upon  the  track  of  the  railway  company 
at  the  time  he  waB  injured,  and,  therefore,  whether  tne  railwilj 
company  owed  to  him  any  duty.  If  he  had  no  legal  right 
to  he  upon  the  track,  or  if  he  was  a  volunteer  there,  then, 
of  course,  the  law  imposed  no  duty  upon  the  railway  com- 
pany except  the  general  duty  which  every  man  owes  to 
others— to  do  them  no  intentional  wrong  or  injury.  Under 
the  contract  between  the  railway  company  and  Scott  &  Thurston 
the  latter  was  to  load  the  hogs  in  the  car.     Scott  requested  the 

Jrard-master  to  place  the  car  for  him  at  the  chute  so  that  he  could 
oad  his  stock  in  it.  Instead  of  being  placed  at  the  chute  it  was 
hauled,  coupled  with  another,  some  distance  north  of  it,  and  then 
the  yard-master  pointed  out  to  Scott  this  car  as  the  one  he  was  to 
use.  After  the  yard-master  pointed  Out  to  Scott  the  car  for  him  to 
load  in,  he  seemingly  relinquished  all  further  care  of  and  control 
over  it.  After  this  car  had  oeen  hauled  north  of  the  chute,  and  the 
engine  hauling  it  had  pulled  up  to  the  switch  on  the  main  track, 
Scott  &  Thurston  had  no  easy  or  convenient  way  to  place  the  car 
at  the  chute  of  the  stock-yards  other  than  by  having  their  employees 
push  it  down  by  hand.  Their  employees,  including  Harwood,  were 
not,  therefore,  trespassere  or  volunteers  in  uncoupling  the  car  and 
pushing  it  down  to  the  chute.  They  were  acting  for  Scott  &  Thurs- 
ton, and  were  lawfully  upon  the  track  in  charge  of  one  of  the  cars 
of  the  company  with  the  consent  of  the  railway  company.  There- 
fore, to  them  the  railway  company,  in  the  management  of  its  cars^ 
owed  the  duty  of  exercising  ordinary  care  and  diligence.  It  was 
the  duty  of  the  company  to  take  all  necessary  and  reasonable  pre- 
cautions to  render  Scott  &  Thurston  and  their  employees  safe 
while  engaged  in  the  performance  of  the  work  about  the  car 
turned  over  to  them  for  shipping  the  hogs ;  and  while  Harwood 
and  the  other  employees  of  Scott  &  Thuraton  were  on  the  track 
near  the  stock-yaras  attending  to  the  business  of  Scott  &  Thurs- 
ton about  the  loading  of  the  hogs  in  the  car  set  apart  for  their  use, 
or  doing  other  work  preparatory  to  loading,  as  was  usual  and  neces- 
sary to  do,  the  railway  company  had  no  right  to  endanger  their 
persons  or  lives  by  the  want  of  ordinary  care  in  the  handling  and 
management  of  its  other  cars.  If  the  railway  company  was  guilty 
of  ordinary  negligence  in  leaving  a  car  unattended  upon  the  same 
track  with  the  car  to  be  loaded  by  Scott  &  Thurston,  without  hav- 
ing secured  the  same  by  brakes  or  otherwise,  to  prevent  it  from 
moving  upon  the  track,  and  the  car  was  moved  by  the  high  wind 
then  prevailing,  against  Harwood,  and  the  latter  was  without  fault 
himself,  and  free  From  any  negligence  or  wrongful  act  on  his  part, 
directly  contributing  to  the  injury,  the  railway  company  must  be 
held  liable  for  the  injury  resulting  to  him  from  its  negligence. 
Stinson  v.  Railroad  Co.,  32  K  T.  833;  Haley  v.  Railroad 
Co.,  7  Hun,  84;    Crown   v.    Railroad  Co.,   8  Rob.  (La.)  45  j 
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ITewson  V.  Railroad  Co.,  29  N.  Y.  383.  See,  also,  Nicholson 
^.  Railroad  Co.,  41  N.  Y.  526.  Within  the  law  thus  stated  the 
petition  was  not  fatally  defective.  As  there  was  evidence  of  action- 
able negligence  on  the  part  of  the  company,  the  case  was  not, 
therefore,  one  to  be  taken  from  the  jnry.  The  question  whether 
there  was  contributory  negligence  on  the  part  of  Harwood  was 
for  tlie  determination  of  the  ]ury,  under  proper  instructions,  as  a 
matter  of  fact.  The  jury  found  against  the  railway  company.  The 
findings  of  the  jury  are  not,  we  think,  inconsistent  with  the  general 
verdict,  and  the  motion  of  the  company  for  judgment  upon  the 
findings  was  properly  overruled. 

Complaint  is  made  concerning  certain  testimony  admitted,  tend- 
ing to  show  the  custom  in  respect  to  shippers  handling  the  cara  in 
the  stock-yards  at  Junction  City.  The  contract  under  which  Scott 
&  Thurston  shipped  their  hogs  on  February  28,  1882,  required 
them  to  load  the  stock ;  and  as  the  yard-master  of  the  company 
pointed  out,  and  turned  over  to  them,  the  car  afterwards  pushed 
down  to  the  chute  for  their  use,  the  evidence  under  the  circum- 
stances could  not  have  been  prejudicial,  because  it  is  appai*ent  that 
the  yard-master  expected  Scott  &  Thurston  to  use  the  identical  car 
they  did  use  for  the  shipment  of  their  hogs,  and,  to  load  it  with  the 
liogs,  it  was  necessary  to  be  placed  at  the  chute.  It  was  taken  north 
of  the  chute  and  stopped,  and  then  turned  over  for  their  use.  Had 
Scott  &  Thurston,  or  their  employee,  Harwood,  without  the  con- 
sent of  the  company,  taken  the  car,  or  if  the  yard-master  had  in- 
formed Scott  &  Thurston,  or  their  employees,  that  the  car  was  not 
to  be  uncoupled  or  moved  until  repaired,  a  different  question  would 
be  presented  for  our  consideration.  Further,  the  evidence  tending 
to  sliow  the  company  fumished  the  cars,  and  the  shippers  loadea 
them,  and  that  when  the  company  left  tlie  cars  a  short  distance 
from  the  chute,  the  shippers  placed  them  at  the  chute,  did  not  vary 
or  modify  the  written  contract  in  evidence ;  at  most,  this  evidence 
mereW  showed  the  manner  of  transacting  business  where  the  ship- 
pers were  to  load  the  stock. 

The  instnictions  are  also  greatly  criticized  ;  but,  after  a  careful 
examination  of  all  the  objections  made  to  them,  we  do  not  per- 
ceive any  error  suflBcient  to  authorize  us  to  grant  a  new  trial.  The 
railway  company  asked  that  the  jury  should  be  instructed  not  to 
compare  the  negligence  or  supposed  negligence  of  the  parties. 
This  instruction  might  very  properly  have  been  given  ;  but,  as  the 
court  carefully  and  fully  directed  the  jury  upon  all  the  issues,  the 
omission  of  this  instniction  is  not  sufficient  to  overturn  the  judg- 
ment. Many  rulings  of  the  trial  court  were  commented  upon  in 
the  case  of  Railway  Co.  v.  Peavey,  29  Kan.  169,  but  we  did  not 
decide  in  that  case  tnat  every  error  referred  to  was  of  itself  suffi- 
ciently material  and  substantial  to  cause  a  reversal  of  that  judgment. 

The  decision  of  the  court  below  against  the  removal  of  the  case 
15  A.  &  E.  R.  Gas.— 3d 
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to  the  federal  oonrt  mnst  be  snstained,  luder  the  authority  of  Bail- 
way  Co.  V.  Dyche,  1  Pac  Rep.  843. 

The  jad^ent  of  the  diatrict  oonrt  will  be  affirmed. 

All  the  justices  ooncorring. 


Bbowhell 

V. 

Teot  a  Boston  R  R  Co. 

(55  VBrmarU  BtporU,  318.) 


The  defendant  railroad  is  liable  for  injuries  sustained  by  th,e  plaintiff  while 
trayelling  on  a  highway,  which  injuries  were  caused  by  its  leaving  obstruc- 
tions on  the  margin  of  the  highway,  though  it  had  never  been  surveyed,  but 
had  been  used  by  the  travelling  public  more  than  twenty  years.  A  highway 
by  dedication  may  have  a  margin.  | 

If  it  is  claimed  that  there  was  no  evidence  to  support  the  finding  of  the  i 

jury,  the  question  should  bo  presented  in  the  County  Court  and  before  judg-  i 

ment  on  the  verdict.  I 

On  cross-examination  one  of  the  plaintiff's  witnesses  testified  that  he  with 
another  man,  at  the  request  of  the  defendant's  wood-agent,  went  to  see 
the  plaintiff,  to  ascertain  what  he  would  settle  his  claim  for,  and  reported 
his  terms  to  said  agent.  The  agent  was  then  called  and  denied  the  conver- 
sation, and  also  said  that  he  had  no  authority  to  request  any  one  to  see  the 
plaintiff;  and,  on  cross-examination,  that  he  did  not  assume  such  authority. 
The  plaintiff  was  then  allowed  to  show  that  at  said  interview  the  wood- 
agent  gave  them  to  understand  that  he  represented  the  defendant.  Hddy  no 
error. 

Action  for  injuries  caused  by  the  defendant's  having  obstructed 
a  highway.  Plea,  general  issue.  Tried  by  jtiry,  June  Term, 
1881,  Bennington  County,  Taft,  J.,  presiding,  verdict  for  the 
plaintiff. 

The  plaintiffs  testimony  tended  to  prove  that  at  a  certain  point 
in  the  town  of  Pownal,  about  a  mile  south  of  the  village  of  South 
Pownal,  said  highway  passes  on  a  curve  around  the  foot  of  a  hill 
containing  a  deposit  of  gravel,  and  said  railroad  passes  on  a  like 
curve  around  the  foot  of  the  same  hill,  outside  oi  the  highway ; 
that  said  railroad  was  laid  out  and  constructed  at  this  point 
directly  upon  the  highway  as  theretofore  used,  and  the  latter  was 
thereby  crowded  easterly  into  the  narrow  space  between  said  rail- 
road and  said  hill,  and,  as  the  same  was  used  by  the  public  from 
the  time  of  the  construction  of  said  railroad  down  to  and  at  the 
time  the  plaintiff  received  the  injury  complained  of,  said  highway 
at  said  point  ran  for  a  distance  of  about  forty  rods  close  beside 
said  railroad  and  between  the  railroad  fence  and  the  foot  of  said 
hill ;  that  in  the  spring  •f  1876  the  defendant  constructed  a  spur 
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or  Bide  track  leading  from  its  railroad  across  said  highway,  near 
the  north  end  of  said  forty-rod  strip,  and  extending  thence  south- 
erly around  tlie  foot  of  said  hill  between  said  highway  and  said 
gravel  bank,  and  commenced  to  load  said  gravel  upon  its  cars 
upon  said  side  track  and  haul  the  same  away  ;  that  in  the  course 
oi  so  doing,  and  while  defendant  wa^  carrying  on  said  work  with 
its  own  employees,  a  large  amount  of  d6bris  consisting  of  stones. 
and  masses  of  concrete  too  lar^  to  be  loaded  and  used,  and  of 
stumps  and  roots  of  trees  standing  and  growing  upon  said  side 
hill  were  moved  across  said  side  track  and  deposited  along  the 
side  of  said  travelled  highway,  thereby  crowding  said  travelled^ 
highway  closer  to  said  main  railroad  track  than  oefore,  and  nar- 
rowing the  space  available  for  the  passage  of  teams  therein ;  and 
that  among  tne  d6bris  so  deposited  was  a  lar^  root  which  caused 
the  overturning  of  plaintifPs  waffoh,  as  hereafter  stated. 

:The  plaintiff's  testimony  furtner  tended  to  show  that  at  the 
time  he  received  his  injury  a  large  amount  of  gravel  had  been  re- 
moved from  said  gravel  bank,  and  there  were  then  two  side  or 
spur  tracks  extending  into  said  gravel  pit,  and  that  on  such  side 
track  nearest  the  highway  were  standing  twenty-eight  gravel  cars, 

Elatform  cars,  and  coal  cai-s,  the  one  nearest  the  crossing  of  the 
ighway  over  said  side  track  being  a  coal  car  belonging  to  the  de- 
fendant and  placed  there  by  the  defendant,  the  end  of  which  was 
only  ten  feet  from  the  centre  of  the  travelled  path  of  the  high- 
way, and  at  a  point  in  said  highway,  where  the  plaintiff's  evidence 
tended  to  show  that  the  same  had  been  used  as  a  public  highway 
for  more  than  sixty  years,  which  car  was  considerably  within  the 
limits  of  said  original  highway.  Plaintiff's  evidence  further 
tended  to  show  that  on  the  fifteenth  day  of  April,  1878,  he  was 
driving  with  his  horse  and  wagon  along  said  highway,  and  as  he 
approached  said  forty-rod  strip  of  road,  knowing  that  a  regular 
train  from  the  west  was  about  due,  and  being  acquainted  with  the 
condition  of  said  highway  and  its  proximity  to  the  railroad, 
stopped  his  horse  and  listened ;  that  he  neither  saw  nor  heard  any 
approaching  train,  and,  believing  that  the  cars  were  not  coming, 
started  to  drive  through  said  forty-rod  strip ;  that  as  he  was  pass- 
ing over  it  and  when  ne  had  reached  a  point  some  eight  or  ten 
rods  short  of  the  position  of  said  coal-car,  he  heard  a  train  coming 
rapidly  from  the  west  which  immediately  came  in  sight  around 
the  curve  very  near  him,  and  almost  directly  in  front  of  his  horse ; 
that  the  horse  was  frightened  and  the  plaintiff  was  unable  to  con- 
trol him ;  and  that  he  swerved  from  the  travelled  path  of  said  high- 
way to  the  right,  running  directly  towards  said  coal  car  standing 
across  the  same,  where  he  wheeled  around  to  the  right  and  ran 
back  along  the  easterly  side  of  said  forty-rod  strip  and  of  the 
travelled  track  of  the  highway  therein  until  the  wheels  of  the 
wagon  struck  the  said  root  with  such  force  that  the  wagon  was 
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overtnrned  with  great  violence,  the  plaintiff  thrown  ont  towards 
the  railroad  fence  and  severely  injured  and  the  wagon  broken ; 
that  but  for  the  position  of  said  car  as  aforesaid,  his  horse  would 
not  have  turned  round,  but  would  have  continued  along  the  side 
of  the  highway  in  safety ;  and  that  said  root  lay  within  a  few  feet 
of  the  travelled  path  of  said  highway  and  about  fifteen  rods 
southerly  from  said  car,  a  large  amount  of  said  other  d6bris  being 
scattered  in  the  same  vicinity  and  along  the  side  of  said  highway 
southerly  from  said  root. 

Defendant's  testimony  tended  to  show  that  plaintiff's  horse  and 
wagon  did  not  get  out  of  the  travelled  track  oi  the  highway  at  all, 
but  that  the  horse  being  frightened  by  the  approaching  train  sud- 
denly turned  round  in  the  travelled  track  and  tipped  the  wagon 
over  and  threw  plaintiff  out,  and  that  neither  the  root,  debris  nor 
cars  contributed  at  all  to  the  injury  of  the  plaintiff. 

The  court  charged  as  to  the  defendant's  I'equest  mentioned  in 
the  opinion  as  follows : 

"  A  question  has  been  made  with  reference  to  the  highway, — 
the  existence  of  it  as  a  l^al  highway,  whether  it  is  such  a  one 
that  plaintiff  would  have  a  right  to  recover  on  account  of  these 
nuisances  or  obstructions  being  placed  in  it.  There  is  no  testi- 
mony in  the  case  of  the  original  survey  of  the  road,  or  where  the 
limits  of  it  are ;  and  there  is  no  testimony,  if  I  understand  it 

correctly,  as  to  where  the  lines  of  the  railroad  are I 

think  the  fact  that  there  has  been  no  survey  of  it  and  no  testi- 
mony of  it  with  reference  to  where  the  lines  of  the  highway  are, 
in  that  respect,  is  no  bar  to  the  recovery  of  the  plainti^  provided 
you  find  that  there  was  a  public  highway  travelled  by  the  public, 
used  by  the  public,  and  that  these  obstacles  were  upon  the  high- 
way that  was  so  used  by  the  public  at  that  time.  If  you  find 
these  facts  with  reference  to  it,  it  is  no  bar  to  recovery  tnat  tliere 
is  no  recorded  survey,  or  that  the  plaintiff  has  not  shown  to  yon 
the  exact  location  of  the  boundaries  or  lines." 

The  other  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

H.  A.  Harman,  J.  K.  Batchelder,  and  T.  Sibley  for  defendant. 

When  a  highway  is  gained,  not  by  survey  and  paying  damages, 
but  by  gradual  encroachment,  does  the  legal  highway  extend  be- 
yond the  limits  of  actual  use  ?  Is  there,  beyond  this,  a  space  not 
wrought  for  travel  but  still  within  the  legal  highway  limits,  which 
the  land-owner  is  bound  to  keep  free  from  obstruction,  as  he  is  not 
bound  to  keep  the  rest  of  his  land  ? 

This  mooted  question  was  sharply  defined  by  the  defendant's 
request  to  charge.  The  court  was  asked  to  rule  that  such  high- 
ways have  no  margins ;  but  this  request  was  refused,  and  instead, 
the  jury  were  merely  told  that  if  there  was  a  highway  and  these 
obstacles  were  upon  it,  the  plaintiff  need  not  show  where  the  lines 
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of  that  highway  were,  thns  leaving  to  the  jury  to  decide  that  pure 
question  of  law  which  the  defendant  has  brought  here  for  revi- 
sion. It  is  error  to  leave  law  questions  to  the  jury.  CoUamer  v. 
Langdon,  29  Vt,  32 ;  Driggs  v.  Burton,  33  Vt  124 ;  32  Vt.  607. 

Robinson's  statements  inadmissible.  Story  Agency,  ss.  134^5 ; 
1  Greenl.  Ev.  ss.  113,  449 ;  2  lb.  63 ;  Brigham  v.  Peters,  1  Gray, 
139. 

Prout  &  Walker  for  plaintiff. 

The  right  of  action  is  complete  both  at  common  law  and  by 
statute.     Abbott  v.  Mills,  3  Vt.  521 ;  R.  L.  ss.  3131,  3132,  3133. 

The  court  cannot  exclude  "  margins"  in  such  a  case  as  matter  of 
law.  An  obstruction  adjacent  to  a  travelled  road  or  path,  danger- 
ous in  case  of  sudden  casualty,  is  a  nuisance.  Beck  v.  Carter,  68 
N.  Y.  283. 

In  the  present  case  there  was  evidence  that  the  result  of  the  de- 
positing the  debris,  including  the  root  in  qnestion,  was  the 
"crowding  said  travelled  highway  closer  to  said  main  railroad 
track  than  before,  and  narrowing  the  space  available  for  the  pas- 
sage of  teams  therein."  The  jury  might  well  find,  as  the  fact 
was,  that  plaintiff  was  overturned  upon  what  had  been  travelled 
road  for  twenty  years  prior  to  the  working  of  this  gravel-pit. 
The  request  overlooked  this  evidence  altogether. 

Even  without  this  proof,  however,  the  request  was  wholly  in- 
correct. Wood  on  Nuisances,  ss.  240-290 ;  State  v.  Wilkinson,  2 
Vt.  480 ;  State  v.  Atkinson,  24  Vt.  448-^59  ;  Prouty  v.  Bell,  44 
Vt.  72 ;  Bagley  v.  Ludlow,  41  Vt.  425 ;  Coates  v.  Canaan,  61  Vt 
131. 

RoYCE,  Ch.  J. — When  the  accident  for  which  he  claims  to  re- 
cover happened  to  the  plaintiff,  he  was  travelling  upon  a  public 
highway  m  the  town  of  Pownal.  When  the  deiendant  con- 
structea  its  railroad  in  said  town,  in  1857,  it  occupied  for  its  road- 
bed what  had  been  a  public  highway  for  more  than  sixtv  years, 
and  it  was  thereby  crowded  easterly ;  and  the  highway  that  was 
thus  crowded  easterly  was  the  one  npon  which  tne  plaintiff  was 
travelling  at  the  time  of  his  injury.  There  was  no  evidence  that 
said  highway  had  ever  been  laid  out,  but  it  did  appear  that  it  had 
been  used  as  a  public  highway  since  1857.  The  defendant  com- 
pany became  the  owner  of  the  land  contiguous  to  this  highway  in 
1876,  and  while  occupying  it  the  plaintiff's  evidence  tendea  to 
show  that  it  placed  the  obstructions  upon  and  so  near  to  it  that  it 
was  rendered  unsafe,  and  that  such  obstructions  were  the  proxi- 
mate cause  of  the  injury  he  sustained. 

The  defendant  in  the  court  below  requested  the  court  to  charge 
that  to  entitle  the  plaintiff  to  recover  he  must  prove  that  the  ob- 
structions complained  of  were  within  the  surveyed  limits  of  the 
highway ;  that  where  land  has  been  dedicated  for  a  highway  the 
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right  of  the  travelling  public  to  use  it  for  travel  is  confined  to  the 
actual  track  made  bj  such  travelling  public,  and  no  margin  exists. 
While  that  may  be  true  as  defining  and  limiting  the  right  of  user, 
and  that  as  between  the  adjoining  land  owners  and  a  traveller  no 
margin  exists  that  the  traveller  has  the  ri^ht  !;o  enter  upon  or  use, 
it  does  not  follow  that  such  land  owners  nave  the  right  to  so  use 
such  margins  as  to  endan^r  the  safety  of  a  trkveller  while  he  is 
travelling  in  the  track  which  the  public  have  the  right  to  travel 
upon. 

The  court  complied  with  the  request  as  far  as  the  defendant  was 
'entitled  to  have  it  complied  with,  and  in  its  charge  upon  the  sub- 
ject of  the  request  to  wliich  exception  was  taken,  we  find  no  error. 
The  court  further  charged  that  to  entitle  the  plaintiff  to  recover  it 
must  be  found  that  the  obstructions  complained  of  were  upon  the 
highway  that  was  used  by  the  public  at  that  time,  and  the  jury 
must  have  so  found.  It  is  claimed  in  argument  that  there  was  no 
evidence  to  support  such  a  finding;  that  question  should  have 
been  presented  in  the  County  Court  and  before  judgment  on 
the  verdict  This  court  cannot  assume  that  there  was  no  such 
evidence. 

In  the  cros&examination  of  one  of  the  selectmen  of  Pownal,  who 
was  a  witness  called  by  the  plaintiff,  he  testified  that  he,  with 
an  other  of  the  selectmen,  by  request  of  oneBobinson,  who  was  the 
wood-agent  of  the  defendant,  went  to  see  the  plaintifi  and  ascertain 
what  he  would  settle  the  claim  that  is  in  question  in  this  suit  for, 
and  obtained  his  terms  and  reported  them  to  Robinson.  Robin- 
son's agency  and  connection  with  the  subject-matter  in  controversy 
were  thus  brought  into  the  case  by  the  defendant.  Robinson  was 
then  called  as  a  witness  by  the  defendant,  and  denied  having  any 
such  conversation  as  the  selectman  had  testified  to,  and  said  he  had 
no  authority  to  request  anyone  to  go  and  see  the  plaintiff;  and,  on 
cross-examination,  that  he  did  not  assume  any  such  authority. 
The  plaintiff  was  then  allowed,  against  the  objection  and  exception 
of  the  defendant,  to  show  that  at  said  interview  Robinson  gave 
them  to  understand  that  he  represented  the  defendant.  What 
transpired  at  that  interview  was  only  material  as  tending  to  show 
an  acknowledgment  of  liability,  and  to  be  prejudicial  to  the  de- 
fendant it  should  have  been  shown  that  Robinson  had  authority  to 
act  for  the  defendant.  No  such  authority  could  be  presumed  from 
the  fact  that  he  was  the  defendant's  wood-agent,  and  no  other 
authoritv  or  agency  seems  to  have  been  shown.  The  presumption 
is  that  the  court  gave  the  jury  proper  directions  as  to  the  use  to  be 
made  of  the  evidence  concerning  what  had  transpired  at  that  in- 
terview, as  they  might  have  found  it  to  have  been,  and  with  such 
instructions  it  is  not  easy  to  see  how  the  defendant  could  have 
been  prejudiced  if  they  did  not  find  it  as  the  plaintiff's  evidence 
tended  to  show. 
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There  was  a  question  of  yeracitj  between  the  plaintifiPs  wit- 
nesses and  Kobinson.  Robinson  denied  having  made  any  such 
proposition  as  the  plaintiffs  witnesses  had  testified  to,  and,  as  con- 
firmatory of  his  denial,  denied  having  authority  to  make  it^  or  that 
he  assumed  to  have  authority.  It  would  be  more  probable  that  he 
did  make  the  proposition  it  he  assumed  that  he  had  the  right  to 
make  it  than  it  would  be  if  he  made  no  such  assumption,  and  as 
affecting  the  veracity  of  the  witnesses  who  had  testified  concern- 
ing it  the  testimony  was  admissible. 

The  judgment  is  afSrmed. 


Hydb,  Adm'r, 

V. 

Wabash,  St.  L.  &  P.  Rt.  Oo. 

(Adwmee  Gate,  I&wa,    June  16, 1888.) 

In  the  absence  of  the  statute  no  action  can  be  nudntained  for  an  injuxy 
resulting  in  death,  and  a  recovery  therefor  can  only  be  had  In  aocordance 
witiii  the  law  of  the  place  where  the  injury  occurred. 

Appeal  from  Mills  Circuit  Court. 

Action  for  a  personal  injury.  The  plaintiff  all^^  in  his  peti* 
tion,  in  substance,  that  he  is  tne  administrator  of  the  estate  of  J. 
W.  iSyde,  deceased ;  that  the  defendant  is  engaged  in  the  business 
of  a  common  carrier,  and  as  such  is  running  its  trains  from  Mal- 
vern, Mills  county,  Iowa,  to  some  point  in  the  State  of  Missouri ; 
that  in  November,  1879,  the  defendant  received  from  one  Wea- 
zen certain  live-stock  at  its  station  at  Malvern  for  transportation ; 
that  the  plaintiffs  intestate  was  engaged  in  aiding  said  Weazen  in 
the  transportation  of  said  stock,  and  in  taking  the  proper  care 
and  management  thereof ;  that  the  defendant,  in  consideration  of 
the  benefits  to  be  derived  from  the  contract  entered  into  between 
it  and  Weazen  for  the  transportation  of  the  stock,  authorized  the 
plaintiffs  intestate  to  take  passage  on  the  same  train  on  which  the 
stock  ivas  being  conveyed  ;  that  the  defendant  so  carelessly  ran  its 
said  train  while  crossing  a  bridge  over  the  Missouri  river  at  St. 
Charles,  Missouri,  that  a  portion  of  the  train  was  thrown  from  the 
track,  and  the  plaintifTs  intestate  was  instantly  killed.  To  the 
petition  so  averring,  in  snbstance,  the  defendant  demurred  upon 
the  ground  that  "  tne  petition  shows  that  the  death  of  said  J.  W . 
Hyde  occurred  in  the  State  of  Missouri,  and  fails  to  show  that 


604  HYDE  V.  WABASH,  ETO.,  BT.  00. 

under  the  laws  of  Mifisonri  the  plaintiff  is  entitled  to  maintain  an 
action  on  account  of  said  death."  The  court  sustained  the  de- 
murrer, and,  the  plaintiff  electing  to  stand  upon  his  petition,  the 
court  entered  judgment  r.gaiust  him  for  costs,  and  he  now  appeals 

J.  H.'  Keatley  and  Hale,  Stone  &  Proudfit  for  appellant. 

H.  H.  Trimble  &  Son  and  D.  H.  Solomon  for  appellee. 

Adams,  J. — At  common  law  no  action  can  be  maintained  for 
an  injury  resulting  in  death.  Baker  v.  Bolton,  1  Camp.  493; 
Carey  v.  Berkshire  R.  R.  Co.,  1  Cush.  475  ;  Palfrey  v.  Portland, 
Saco  &  Portsmouth  E.  Co.,  4  Allen,  55.  The  injury  in  this  case 
resulting  in  death,  no  action  can  be  maintained  for  it  unless  by 
reason  of  a  statute.  So  far,  we  presume,  there  is  no  controversy. 
The  plaintiff  does  not  aver  that  there  is  any  statute  of  Missouri 
giving  him  a  right  of  action,  and  we  presume  that  he  does  not 
rely  upon  such  statute.  He  shows,  inaeed,  by  his  argument  that 
he  relies  upon  a  statute  of  Iowa.  The  question  presented,  then, 
is  as  to  whether  the  action  can  be  maintained  under  the  statute  of 
Iowa.  The  statute  which  we  understand  the  plaintiff  to  rely  upon 
is  section  2525  of  the  Code,  and  is  in  these  words :  '^  All  causes 
of  action  shall  survive  and  may  be  brought,  notwithstanding  the 
death  of  the  pei*8on  entitled  to  or  liable  for  the  same."  The  plain- 
tiff contends  that  the  question  as  to  whether  an  action  survives 
pertains  to  the  remedy,  and  must  be  governed  by  the  law  of  the 
place  of  the  court.  He  contends,  therefore,  that  it  is  immaterial 
where  the  action  arose :  that  wherever  it  arose  the  words  of  the 
statute  are  broad  enougli  to  cover  it ;  and  that  if  the  court  had  con- 
strued them  according  to  their  plain  import  it  would  have  been  so 
held.  But,  in  our  opinion,  there  is  a  question  involved  deeper 
than  one  pertaining  merely  to  the  remedy.  Where  a  cause  of 
action  does  not  survive,  it  is  to  be  treated  tne  same  as  if  it  never 
arose.  The  cause  of  action  in  this  case  arose,  if  anywhere,  in 
Missouri ;  but  if  it  did  not  survive  in  Missouri,  and  if  the  courts 
of  that  State  would  treat  it  as  if  it  never  arose,  we  think  it  would 
be  improper  for  the  courts  of  this  State  to  treat  it  as  if  it  did.  An 
act  which,  done  in  Missouri,  does  not  create  a  liability  in  that 
State,  would  not  create  a  liability  anywhere. 

Again,  if  the  cause  of  action  survives,  it  must  survive  to  some 
person  or  persons.  A  cause  of  action  which  survives  only  by 
statute,  must  survive  to  the  person  or  persons  designated  by  stat- 
ute. Now,  suppose  that  by  a  statute  of  Missouri  the  cause  of  ac- 
tion in  this  case  (as  we  understand  the  fact  to.  be)  survives  to  the 
intestate's  wife — if  he  left  one — and,  if  not,  to  his  minor  child  or 
children,  or  father  and  mother,  as  the  case  may  be.  If  such  is  the 
fact,  it  could  not  properly  be  held  to  have  survived  under  the  stat- 
ute of  Iowa  to  the  personal  representative.  The  company  should 
not  be  subjected  to  more  than  one  liability  for  the  same  act ;  yet 
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it  is  difficult  to  see  how  a  recovery  in  Iowa  would,  under  the  sup- 
position made,  bar  a  recovery  in  Missouri.  In  some  States  the 
measure  of  liability  is  fixed ;  in  others  it  is  limited ;  in  others 
still,  as  in  this  State,  it  is  unlimited.  This  consideration  alone 
would  be  a  strong  reason  for  allowing  a  recovery  only  in  accord- 
ance with  the  law  of  the  place  of  the  injury.  It  is  unnecessary 
to  elaborate.  That  a  right  of  recovery  for  such  injury  exists  only 
by  reason  of  the  law  of  the  place  of  the  injury,  has  been  held  in 
Whitf ord  V.  Panama  E.  Co.,  23  N.  Y.  465 ;  State  v.  Pittsburgh  & 
C.  R.  Co.,  45  Md.  41 ;  Hover  v.  Pennsylvania  R.  Co.,  25  Ohio  St. 
667.  See,  also,  Story,  Confl.  Laws,  §  307.  And  even  where  a 
right  of  recovery  is  given  by  a  statute  of  the  State  where  the  in- 
jury occurred,  it  has  been  held  that  no  courts,  except  those  of  such 
State,  can  enforce  the  law.  Richardson  v.  N.  Y.  Cent.  R.  Co.,  98 
Mass.  85 ;  Woodward  v.  M.  S.  &  N.  Ind.  R.  Co.,  10  Ohio  St.  121. 

The  plaintiff  contends,  however,  that  if  it  should  be  conceded 
that  the  rules  above  expressed  are  applicable  to  an  action  based 
wholly  upon  tort,  they  are  not  applicable  to  this.  He  contends 
that  his  intestate  had  a  contract  with  the  company ;  that  the  con- 
tract— implied  from  tbe  circumstances  under  which  he  took  pas- 
sage— was  to  carry  him  safely ;  and  that,  such  contract  not  having 
been  pei'formed,  a  right  of  action  accrued  to  his  intestate  at 
common  law,  which  can  be  enforced  anywhere.  It  is  not  to.  be 
denied,  we  think,  that  the  petition  shows  that  the  intestate  had,  at 
the  time  he  took  passage,  a  contract  with  the  defendant  to  carry 
him  safely.  Whether,  if  the  petition  showed  such  contract  sub- 
sisting at  the  time  of  the  injury,  it  would  show  a  right  of  re- 
covery, we  need  not  determine.  It  does  not  show  sucn  contract 
subsisting. 

It  is  not  averred  for  what  place  the  intestate  took  passage,  nor 
even  what  the  destination  of  the  stock  was.  It  is  true,  the  peti- 
tion contains  an  averment  that  the  intestate,  when  injured,  was  in 
a  car  where  he  had  a  right  to  be  ;  but  this  is  a  mere  conclusion. 

In  our  opinion  the  demurrer  was  properly  sustained. 

Affirmec. 

No  Action  Lies  to  Recover  Damages  for  Death  Independent  of  Slatulet — 
At  common  law  it  is  well  settled  that  damages  are  not  recoverable  for  caus- 
ing the  death  of  a  human  being.  Higgins  v.  Butcher,  Telv.  89 ;  Baker  v. 
Bolton,  1  Camp.  493 ;  Cross  v.  Quthery,  2  Root,  90 ;  Carey  «.  ^Berkshire  R. 
Co.t  Cush.  475;  Skinner  v.  Housatonic  R.  Co.,  1  Cush.  475;  Kearney  v.  Bos- 
ton, etc.,  R.  Co.,  9  Cush.  108;  Connecticut  Ins.  Co.  v.  N.  Y.,  etc.,  R.  Co.,  25 
Conn.  265;  Richardson  v.  New  York,  etc.,  R.  R.  Co.,  98  Mass.  85;  Needham 
«.  Grand  Trunk  R.  Co.,  38  Vt.  294;  State  «.  Grand  Trunk  R.  Co.,  68  Mo. 
176;  Whitf  ord  v.  Panama  R.  Co.,  28  N.  Y.  465;  Penna.  R.  Co.  v.  Adams, 
55  Pa.  St.  499;  Western,  etc.,  R.  Co.  v.  Strong,  52  Ga.  461,  Woodward  v, 
Michigan,  etc.,  R.  Co.,  10  Ohio  St.  121 ;  Insurance  Co.  v,  Brame,  96  U.  S.  764; 
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<}eoma  R  Co.  «.  Wynn,  42  Oa.  831.    But  see  contra,  SnlliTBii  «.  Union 
Pac.  R.  Co.,  3  Dill.  324;  Holmes  «.  Oregon,  etc.,  R.  R.  Co.,  6  Fed.  Rep.  75. 

Remedy  for  Death  is  Local. — ^The  right  of  action  for  causing  death  is  gov- 
erned by  the  law  of  the  place  where  the  death  is  occasioned.  Whitford  e. 
Panama  R.  R  Co.,  28  ^.  T.  465;  Beach  e.  Bay  State,  etc.,  80  Barb.  438; 
Nashville,  etc.,  R  Co.  v.  Eakin,  6  Coldw.  582;  Hover  e.  Penna.  Co.,  25  Ohio 
St.  667;  Mahler  «.  Norwich,  etc..  Transportation  Co.,  35  N.  T.  352. 

Where  suit  is  brought  in  another  jurisdiction  the  laws  of  that  jurisdiction 
in  regard  to  the  matter  can  not  therefore  be  invoked,  even  though  the  cor- 
poration inflicting  the  injury  causing  death  is  chartered  by  the  State  where 
suit  is  brought.  Whitford  v,  Panama  R.  Co.,  28  N.  T.  465;  Crowley  e. 
Panama  R  Co.,  80  Barb.  99;  State  v.  Pittsburgh,  etc.,  R  R  Co.,  45  Md.  41. 
But  see  Berry  e.  Montgomery,  etc.,  R  Co.,  39  Ga.  554.  And  it  makes  no 
difference  in  this  respect  that  the  person  injured  was  afterwards  brought  into 
the  State  where  suit  is  brought  and  there  died.  Needham  e.  Grand  Trunk 
RR  Co.,  88Vt.  294. 

In  Illinois  it  is  held  that  the  right  of  action  given  by  statute  against  cor- 
porations is  purely  local  in  the  State  creating  such  corporations.  IllinoiB 
Central  R  Co.  e.  Cragin,  71  111.  177;  Baltimore,  etc.,  R  Co.  e.  Wightman's 
Admr.  29  Gratt.  431. 

Right  of  Action  in  another  State. — ^The  right  of  action  for  neglifpently 
causing  death  conferred  by  the  statute  of  one  State  may  be  enforo^  m  the 
courts  of  another,  provided  that  the  maintenance  of  such  a  suit  is  not  con- 
trary to  the  public  policy  of  the  State,  and  that  this  appears  from  the  exist- 
ence therein  of  similar  statutes.  Selma,  etc.,  R  Co.  e.  Lacey,  48  €kL  461; 
Western,  etc.,  R  Co.  e.  Strong,  52  GkL  461 ;  Staelknecht  e.  Penna.  R  Co.,  53 
How.  Pr.  805 ;  Dennick  e.  C.  S.  R  of  N.  J.  1  Am.  <&  Bng.  R  R  Cas.  309. 
Chicago,  etc.,  R  Co.  e.  Doyle,  8  Am.  &  Eng.  R  R  Cas.  171;  Patton  e.  Pitts- 
burgh, etc.,  R.  R  Co.,  11  Am.  &  Eng.  R  R  Cas.  658.  See  contra,  McCarthy 
V.  Chicago,  etc.,  R.  Co.,  18  Elans.  46. 

But  wnere  the  suit  is  not  in  conformity  with  the  laws  or  practice  of  such 
State,  it  does  not  lie.  Richardson  e.  New  York,  etc.,  R  Co.,  98  Mass.  85; 
Woodward  v,  Michigan,  etc,  R.  Co.,  10  Ohio  St.  121. 

Administration. — Suit  can  be  brought  by  an  administrator  to  recover 
damages  for  causing  death  in  another  State  than  that  where  the  injury  oc- 
curred, without  letters  of  administration  being  issued  to  him  in  such  State. 
Jefferson ville,  etc.,  R  Co.  e.  Hendricks,  41  Ind.  49;  Elansas,  etc.,  R.  Co.  e. 
Cutter,  16  Kans.  568;  Taylor's  Admr.e.  Penna.  Co.,  7  Am.  &  Eng.  R  R  Cas. 
23;  Wabash,  etc.,  R.  R.  Co.  v.  Shacklett,  12  Am.  &  Eng.  R  R  Cas.  166. 
But  see  Commonwealth  e.  Sanford,  12  Gray,  174. 

Where  the  death  of  a  person  has  been  caused  within  the  limits  of  a  State, 
his  administrator  may  take  out  auxiliary  letters  there  to  enable  him  to  recover 
damages,  though  the  decedent  has  no  property  in  the  State.  Hartford,  etc., 
R.  Co.  9.  Andrews,  36  Conn.  213.  But  see  contra,  Perry  e.  St.  Joseph  6b  W. 
R  Co.,  11  AuL  &  Eng.  R  R  Cas.  663. 
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V. 

Midland  Ry,  Ca 

<2  Ontario  BepaHs,  658.) 

The  piftintiff,  as  administratrix,  sued  the  defendants,  under  44  Vic.  ch.  22, 
sec.  7,  O.,  for  the  death  of  her  illegitimate  son,  a  brakesman  on  the  defend- 
ants' railway,  who  was  killed  by  being  carried  acainst  a  bridge  not  of  the 
height  required  by  that  Act,  while  on  one  of  their  trains  passing  underneath 
it.  The  bridge  belonged  to  another  railway  company,  which  had  the  right 
to  cross  the  defendants'  line  in  that  way,  and  though  the  time  allowed  by  the 
statute  for  raising  the  bridge  had  expired,  they  had  not  done  so.  The  jury 
found  that  the  defendants  had  been  guilty  of  negligence  in  not  raising,  or  pro- 
curing to  be  raised,  the  bridge. 

Em,  that  the  plaintiff  was  not  entitled  to  recover  (1),  because  section  7  of 
the  Act  applies  only  to  bridges  within  the  control  of  the  company  whose  ser- 
vant has  been  injured,  and  (2)  the  Act  was  intended  to  give  no  greater  right 
to  recover  than  Lord  Campbell's  Act,  and  therefore  the  plaintiff's  relationship 
to  the  deceased  prevented  her  recovery. 

The  plaintifi  sued  as  adininisti^atrix  for  damages  arising  from 
the  deatn  of  her  son  Kalph,  a  brakesman  employed  on  defendants' 
road. 

The  case  was  tried  at  the  last  Spring  Assises  at  Belleville,  before 
Armour,  J.,  and  a  jury. 

It  appeared  that  the  defendants'  train  was  passing  under  abridge 
in  the  town  of  Peterborough,  by  which  another  railroad,  the  Co- 
bourg,  Peterborough,  and  Marmora  Co.,  crossed  the  defend- 
ants' line.  This  bridge  belonged  to  the  Cobourg,  Peterborough, 
and  Marmora  road,  and  was  built  over  defendant's  line  under  charter. 
The  bridge  when  erected  was  a  lawful  bridge.  It  was  not  the  height 
now  required  by  law  over  defendants'  roadway,  and  it  was  sought  to 
make  defendants  liable  therefor. 

On  the  28th  September,  1881,  defendants  wrote  to  the  Cobourg, 
Peterborough,  and  Marmora  Ry.  Co.,  asking  permission  to  pull 
down  their  bridge  as  being  of  an  illegal  lieight,  etc.,  and  on 
the  27th  October,  1881,  the  latter  company  answered :  "  Re- 
garding the  bridge,  if  the  stringers  in  any  way  interfere  with 
the  Midland  Railway  trains  they  might  be  lifted  a  little.  We 
cannot  allow  the  bridge  to  be  destroyed  until  we  are  prepared  to 
replace  it." 

It  was  proved  that  none  of  the  beams  or  structures  could  have 
been  cut  or  removed  to  get  the  required  clear  headway  without  ren- 
dering the  bridge  unsafe. 
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The  learned  Jndge,  expressing  strong  doubts  as  to  the  plaintiffs 
right  to  recover,  left  the  following  questions  to  the  jury : — 

1.  Were  the  defendants  ^ilty  of  negligence  in  not  raising,  or 
procuring  to  be  raised,  the  oridge  ?    Answer — ^Yes. 

2.  Was  deceased  guilty  of  contributory  negligence  Y  Answer — 
No. 

3.  What  damages  is  the  plaintiff  entitled  to  recover  t  Answer — 
$909. 

These  questions  were  put  to  save  the  expense  of  a  new  trial  if 
the  plaintiff  was  held  entitled  to  recover. 

May  30, 1883.  Bethune,  Q.  C,  moved  to  set  aside  the  verdict 
on  the  law  and  evidence.  He  also  filed  aflSdavits  setting  out  that 
since  the  trial  the  defendants  discovered  for  the  first  time  that  the 
person  killed  was  the  illegitimate  son  of  the  plaintiff. 

The  affidavits  wer^  very  clear  on  this  point,  and  no  attempt  was 
made  to  answer  them. 

Before  making  this  motion  the  defendants  served  the  plaintiff 
with  an  order  to  attend  to  be  examined,  but  she  did  not  attend. 

Bethune,  Q.  C,  in  support  of  the  motion,  contended  first,  that  the 
Act  of  1881,  44  Vic.  ch.  22,  O.,  sec.  4,  did  not  apply,  as  the 
bridge  which  caused  the  injury  was  not  owned  or  controlled  by 
defendants ;  and  secondly,  that  as  the  deceased  was  the  illegiti- 
mate son  of  the  plaintiff  the  case  did  not  fall  within  Lord  Campbell's 
Act. 

Clute,  contra,  argued  that  sec.  4  of  the  Act  of  1881,  must  be  read 
with  sec.  7  of  the  same  Act,  and  that  the  remedy  therein  given 
covered  a  case  of  this  kind  ;  and  as  to  the  second  point,  the  Court 
should  not  now  grant  a  new  trial  to  let  in  evidence  of  the  illegiti- 
macy of  the  deceased. 

Haqatfy,  C.  J. — This  action  is  brought  under  the  Ontario  Act 
of  1881,  (passed  4th  March,  1881)  44  Vic.  ch.  22. 

Section  4  directs  that  "  every  highway  or  other  overhead  bridge 
.  .  .  over  any  railway  existing  at  the  time  of  the  passing  of  this 
Act  of  which  the  lower  beams  arc  not  of  sufficient  height  from  the 
surface  of  the  rails  to  admit  of  an  open  and  clear  headway  of  at  least 
seven  feet  .  .  .  shall,  within  twelve  months  from  that  date,  be 
re-constructed  to  that  effect  with  suitable  approaches  thereto  if  a 
bridge,  by  and  at  the  cost  of  the  railway  company,  municipality  or 
other  owner  thereof,  and  shall  at  all  times  thereafter  bemaintamed 
at  such  height;  and  every  such  railway  company  before  using 
higher  freight  cars  than  those  running  on  their  railway  at  the  pass- 
ing of  this  Act,  or  of  the  reconstniction  as  aforesaid  of  any  such 
bridge  ...  as  the  case  may  be,  shall,  after  having  first  obtained 
the  consent  of  the  municipality  or  of  the  owners  of  such  bridge 
.  .  .  raise  every  such  bridge  .  .  .  over  their  railway  and  the  ap- 
proaches thereto,  if  necessary,  at  the  cost  and  charges  of  the  railway 
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company  so  as  to  admit  as  aforesaid  an  open  and  clear  headway  of 
not  less  than  seven  feet  over  the  top  of  the  highest  freight  car  then 
about  to  be  nsed  on  the  railway." 

Section  7  gives  an  action  to  any  railway  servant  or  his  represen- 
tativeSy  if  death  ensne,  in  several  cases  (1)  ^^  By  reason  of  the  lower 
beams  ...  of  any  highway  or  other  overhead  bridge  or  any 
other  erection  or  stinicture  over  said  railway  not  being  at  all  times 
after  the  lapse  of  twelve  months  from  the  passing  of  this  Act  of  a 
sufficient  height  from  the  surface  of  the  rails  to  admit  of  an  open 
and  clear  headway  of  seven  feet  .  .  .  between  the  top  of  the 
highest  freight  cars  then  running  on  such  railway  and  the  bottom  of 
such  lower  Beams  or  members." 

The  right  of  action  appears  to  rest  on  this  4th  section. 

It  seems  to  be  divided  into  two  distinct  cases : — 

Ist.  That  everv  overhead  bridge,  etc.,  existing  at  the  passing  of 
the  Act,  shall,  within  twelve  months,  be,  if  not  allowing  the  pre- 
scribed  headway,  reconstructed,  giving  such  headway,  "  by  and  at 
the  cost  of  the  railway  company,  municipality,  or  other  owner  there- 
of." This  seems  clearly  to  render  it  impei-ati  ve  on  the  bridge  owner 
to  make  the  change  prescribed  by  the  taw. 

2d.  If  such  railway  company  use  higher  freight  cars  than  those 
in  use  at  the  passing  of  the  act,  or  of  the  reconstruction,  that  such 
company,  having  first  obtained  the  consent  of  the  bridge  owners, 
shall  at  tneir  own  cost  make  the  necessary  alterations  to  conform 
to  the  act. 

The  case  before  us  must  turn  on  the  first  branch  of  the  section. 
No  case  was  suggested  as  to  using  higher  freight  cars ;  therefore 
the  duty  is  cast  on  the  actual  owners  of  the  bridge,  and  these  de- 
fendants are  not  liable. 

After  they  had  laid  their  track  another  railway  is  allowed  to 
carry  its  track  over  their  line. 

With  the  enacting  clause  framed  as  stated  I  cannot  believe  that 
the  general  words  used  in  the  7th  section  can  apply  except  to 
bridges  within  the  control  of  the  company  whose  servant  is  ' 
injured. 

Then  it  was  argued  that  these  defendants  were  guilty  of 
negligence  in  not  procuring  or  compelling  the  other  company, 
who  owned  the  onending  bridge,  to  maEe  it  conform  to  the 
statute. 

I  do  not  see  how  this  could  have  been  done.  The  act  is  silent 
on  that  subject.  A  correspondence  was  in  evidence  showing  that 
the  defendants  did  apply  to  the  bridge-owning  company  on  the 
subject. 

On  the  point  of  illegitimacy,  I  do  not  consider  that  in  the  case 
of  death  our  legislature  intended  to  confer  any  larger  right  to  re- 
cover than  was  provided  by  what  is  generally  called  Lord  Camp- 
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bell's  Act,  and  that  the  mother  of  an  illegitimate  child  cannot 
recover  damages  for  its  death. 

The  case  of  Dickinson  v.  Northeastern  Ry.  Co.,  2  H.  &  C. 
735,  is  expressly  in  point. 

Besides,  therefore,  the  diflScnlty  nnder  onr  Bailway  Act,  we 
think  the  action  must  fail  on  the  last  ground,  and  most  be  dis- 
missed. 

Armonr  and  Cameron,  JJ.,  concurred. 

Judgment  accordingly. 

Illegitimate  Children. — Where  a  statute  gives  a  right  of  action  to  a  parent 
for  the  death  of  a  '*  child,''  the  latter  term  is. held  not  to  extend  to  illegiti- 
mate children.  Dickinson  v.  K.  E.  R.  Co.,  2  H.  &  C.  785;  Blake  «.  Midland 
R.  Co.,  10  Eng.  L.  &  £q.  437. 

But  the  term  *'  next  of  kin*'  includes  an  illegitimate  child.  Muhe's  Admr. 
«.  Southern,  etc.,  R.  Co.,  10  Ohio  St.  278.  Bee  also  Pittsburgh,  etc.,  R  R. 
Co.  e.  Yining's  Admr.,  27  Ind.  61ft. 
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V. 

Pound's  Adm'r. 

(11  Lea's  M^nn^j  TeimMee,  137.) 

In  an  action  by  the  administrator  of  a  decedent  to  recoTer  damages  for 
causing  his  death  under  the  provisions  of  sec.  2291  et  seq.  of  the  code  of 
Tenn.,  the  loss  or  injury  to  the  children  or  next  of  kin  occasioned  by  the 
death  does  not  constitute  an  element  of  damage. 

The  act  of  the  Legislature  of  Tennessee  of  March  26,  1888,  which  provides 
that  section  2291  et  seq.  of  the  code  be  so  amended  that  damages  resulting 
to  parties  for  whose  use  and  benefit  the  right  of  action  suryives,  from  the 
death  consequent  upon  the  injuries  received,  shall  be  recoverable  in  such 
action,  does  not  apply  to  suits  where  the  cause  of  action  arose  piior  to  the 
passage  of  the  act.  The  act  constitutes  a  new  or  additional  cause  of  action. 
The  rights  of  the  parties  were  fixed  under  the  law  as  it  existed  at  the  time 
of  the  injury,  and  the  law  which  undertook  to  change  those  rights  would  be 
retrospective  and  void. 

Appeal  in  error  from  the  law  conrt  at  Humboldt.  J.  T.  Carth- 
ell,  J. 

Hill  and  Williamson,  A.  W.  Campbell  and  Jas.  Fentress  for 
railroad. 

J.  S.  Cooper  and  T.  J.  Hays  for  Pounds. 

CooKB,  Sp.  J. — J.  H.  Pounds,  the  intestate  of  the  defendant  in 
error,  was  run  over  by  a  locomotive  and  train  of  cars  of  the  plaintiff 
in  error  on  its  road  and  killed,  and  this  action  was  instituted  bj  his 
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administrator  for  the  l)enefit  of  the  children  of  the  deceased. 
There  was  a  verdict  and  judgment  in  favor  of  the  plaintiff  below. 
A  new  trial  was  refused,  and  the  defendant  appealed. 

It  is  insisted  here  that  there  was  no  evidence  to  support  the  ver- 
dict, or  at  least  the  preponderance  of  testimony  is  so  great  against 
it  as  to  shock  the  conscience  of  the  court,  and  therefore  a  new  trial 
should  be  granted. 

We  do  not  concur  in  this.  There  was  an  apparent  conflict  in 
the  testimony,  but  the  jury  were  the  exclusive  judges  of  the  credi- 
bility of  the  witnesses  and  the  weight  to  be  given  to  the  testimony. 
There  was  evidence  upon  which  the  verdict  can  rest,  and  we  will 
not  disturb  it  for  this  reason. 

The  charge  of  the  court  has  been  criticised,  but  there  is  only  one 
objection  wnich  we  deem  it  necessary  to  notice. 

The  deceased  was  a  widower,  with  a  family  of  several  children. 
There  was  testimony  tending  to  show  that  he  was  kind  to  them 
and  provided  well  for  them.  In  charging  the  jury  upon  the 
measure  of  damages  his  Honor  instructed  them  as  follows :  '^Actual 
damages  consist  of  the  mental  and  bodily  suffering  of  the  deceased, 
his  loss  of  time,  and  necessary  expenses  immediately  resulting  to 
the  deceased  from  the  personal  injuries,  and  also  the  pecuniary  loss 
his  death  has  caused  his  children,  if  any,"  etc. 

In  all  other  respects  we  think  the  charge  is  correct,  and  the 
question  is,  does  the  above  instruction  contain  reversible  error? 

The  action  is  predicated  upon  sec.  2291  and  following  sections 
of  the  code.  Tnese  sections  have  l^een  several  times  constnied  by 
this  court,  but  the  decisions  have  not  been  uniform.  The  later 
and  better  construction  is,  that  the  actions  given  by  these  sections 
for  the  benefit  of  the  widow  and  next  of  Kin  of  a  person  whose 
death  has  been  caused  by  the  wrongful  act,  etc.,  of  another,  bein^ 
the  same  action  that  accrued  to,  and  could  have  been  prosecuted 
by  him  in  the  ev^nt  death  had  not  ensued  from  the  injury,  no 
other  element  of  damages  can  enter  into  or  constitute  a  part  of  the 
recovery  than  such  as  were  sustained  by  the  deceased  himself,  and 
for  which  he  could  have  recovered  had  he  lived  and  prosecuted 
the  action.  And  hence  loss  or  injuries  to  the  children  or  next  of 
kin  occasioned  by  his  death  can  constitute  no  part  of  the  cause  of 
action  or  element  of  the  plaintiffs  right  of  recovery.  See  Trafford 
V.  Adams  Express  Co.,  8  Lea,  96,  where  the  cases  are  carefully  re- 
viewed and  the  principle  here  stated  enunciated.  And  this  decision 
has  been  steadily  followed  since  it  wae  announced.  N.,  C.  &  St. 
L.  E.  R,  Co.  V.  Smith,  9  Lea,  470,  and  several  unreported  cases 
during  the  last  term  at  Nashville.  While  a  number  of  previous 
decisions  had  given  apparent  sanction  to  the  rule  announced  by  his 
honor  in  the  above  instruction,  and  while  upon  the  principle  of 
stare  decisis,  it  might  have  been  better  not  to  have  disturbed  these 
former  decisions,  yet  there  can  be  no  doubt  but  the  present  con- 
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fitruction  is  the  correct  one ;  and  the  principle  npon  which  it  is 
based  had  been  announced  long^before  in  the  case  of  Fowlkes 
Adams  v.  N.  &  D.  R.  R.  Co.,  9  Hum.  829. 

Our  attention  has  been  called  to  a  recent  act  of  the  l^;islatnre, 
passed  March  26, 1883,  which  provides  that  these  sections  be  so 
amended  that  damages  resulting  to  the  parties  for  whose  use  and 
benefit  the  right  of  action  survives,  from  the  death  consequent 
upon  the  injuries  received,  shall  be  recoverable  in  such  action,  and 
which  is  the  same  provision  in  substance  as  was  embraced  in  the 
former  decisions  reierred  to.  And  it  is  now  insisted  that  inasmucli 
as  the  legislative  will  has  thus  been  expressed  in  regard  to  the 
principle  we  should  give  to  this  act,  a  sort  of  persuasive  force  as 
to  the  proper  construction  to  be  placed  upon  the  sections  of  the 
code  above  referred  to,  and  again  return  to  the  previous  copstruc- 
tion  bj  conforming  our  decisions  to  this  recent  act,  or  else  give  it 
a  retroactive  force  by  applying  its  provisions  as  well  to  cases  that 
existed  prior  to  its  passage  as  those  that  occur  under  it.  That  this 
cannot  be  done  is,  we  think,  too  plain  for  argument. 

By  art.  1,  sec.  20,  of  the  Constitution  of  this  State,  "  no  retro- 
spective law,  or  law  impairing  the  obligation  of  contracts  shall  be 
made." 

By  the  law  governing  the  rights  of  the  parties  at  the  time  the 
cause  of  action  alleged  in  this  case  accfueo,  the  loss  or  injury  to 
his  children  by  the  death  of  the  deceased  constitute  no  element  of 
damages  for  which  they,  or  the  plaintiff  for  them,  had  any  right 
of  recovery.  The  act  in  question  constitutes  a  new  or  additional 
cause  of  action.  The  right  of  the  parties  were  fixed  under  the 
law  as  it  existed  at  the  time  of  the  injury  complained  of,  and  any 
law  which  undertook  to  change  those  rights  would  be  retrospective 
and  void,  as  it  would  be  a  matter  which  affected  the  right  and  not 
merely  the  remedy,  as  has  been  insisted  in  argument 

For  this  error  in  the  charge  the  judgment  of  the  circuit  court 
must  be  reversed  and  a  new  trial  awarded. 


Addison,  Adm'r, 

V. 

Lake  8hobb  and  Michigan  Soijthesn  Rt.  Oo. 

(48  Michigan  Eipartty  155.) 

A  declaration  in  case  for  a  fatal  railway  injury  is  demurrable  if  it  does  not 
80  state  the  cause  of  action  that  the  defendant  can,  with  reasonable  certainty, 
ascertain  in  what  respect  it  is  charged  with  negligence,  or  if  it  does  not 
count  specifically  upon  some  particular  duty  and  oreach  thereof  as  causing 
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the  injury;  it  Ib  not  enouffb  to  refer  to  matters  in  an  uncertain,  doubtful  and 
ambiguous  manner  as  a  kind  of  general  drag  to  meet  whatever  evidence  may 
be  presented* 

Ekbob  to  Wa^e.    Submitted  April  4.    Decided  April  19. 

Case.    Plaintiff  brings  error.    Affirmed. 

James  H.  Ponud  for  appellant. 

Wm.  H.  Wells  and  Asnley  Pond  for  appellee. 

Mabston,  J. — Tbe  defendant  demurred  to  the  plaintiff's  declara- 
tion, and  the  demurrer  was  sustained. 

The  objection  to  the  declaration  was  not  because  of  a  want  of 
words,  but  because  of  the  arran^ment  thereof.  There  was  not  a 
clear  and  concise  statement  of  the  plaintiff's  cause  of  action,  from 
which  the  defendant  could  with  reasonable  certainty  ascertain  where- 
in it  had  been  guilty  of  negligence,  and  prepare  to  meet  the  char^. 
Many  things  were  referred  to  in  an  uncertain,  doubtful  and  ambig- 
uous manner  as  a  kind  of  general  drag  to  meet  the  evidence,  what- 
ever it  might  be ;  but  no  particular  duty,  and  breach  thereof  as 
causing  the  injury,  was  specifically  counted  upon.  We  do  not 
deem  it  necessary  to  point  out  the  objectionable  features  in  some 
of  the  ^neral  counts. 

The  judgment  will  be  afiirmed  with  costs. 


Babkum,  Adm%  etc., 

V. 

Ohioago,  M.  and  St.  P.  By.  Go. 

(Adoanee  Com,  Minnetata,    Juns  14,  1888.) 

In  an  action  under  section  2,  c.  77,  Gen.  St.  Minnesota,  1878,  the  com- 

Elaint,  where  it  states  the  names  of  the  next  of  kin,  and  how  they  were  re- 
nted to  the  deceased,  with  an  allegation  of  damage  to  them,  is  sumcient,  so 
far  as  pleading  the  damages  is  concerned. 

Appeal  from  an  order  of  the  District  Court^  Hennepin  County. 

Merrick  &  Merrick  for  respondent. 

W.  H.  Norris  (D.  S.  Wegg,  of  counsel)  for  appellant. 

OiLFiLLAN,  C.  J. — Action  by  an  administrator  for  negligently 
causing  the  death  of  his  intestate.  The  complaint  alleges  that  the 
deceased  left  no  widow,  legal  issue,  nor  father,  but  left  next  of  kin 
his  mother  and  brother  and  sisters,  giving  the  name  of  each,  and 
alleges  that  this  action  is  brought  for  the  exclusive  benefit  of  the 
said  next  of  kin  of  the  said  deceased  and  this  plaintiff,  and  the 
said  next  of  kin  of  the  said  deceased,  as  aforesaid,  have  suffered 
15  A.  &  £.  R  Cas.— 83 
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damage  by  reason  of  the  killing  of  said  deceased  in  the  sum  of 
$5000.  A  demurrer  to  the  complaint  was  overruled.  The  par- 
ticular objection  to  the  complaint  is  that  there  can  be  no  cause  of 
action  wbiere  there  is  no  damage ;  that  damages  to  the  next  of  kin 
are  not  in  such  cases  implied  by  law,  but  must  be  shown  to  have 
actually  occurred ;  that  thev  are,  therefore,  in  their  nature  special, 
and  must  be  specially  pleaaed.  In  other  words,  facts  showing  that 
damages  in  fact  occurred,  and  how,  must  be  set  forth. 

No  case  has  been  before  this  court  requiring  any  decision  of  the 
question,  nor  of  any  necessarily  involving  it.  It  has  been  before 
the  courts  of  other  States  upon  statutes  closely  resembling  ours. 
In  Safford  v.  Drew,  3  Duer,  627,  it  was  held  that  the  complaint 
must  show  that  there  are  persons  who  have  sustained  a  pecuniair 
loss,  which  is  undoubtedly  correct.  In  Began  v,  Chicago,  M.  & 
St.  P.  Ey.  Co.,  61  Wis.  599,  it  was  held  that  the  damages  must  be 
specially  pleaded,  and  that  a  complaint  with  only  a  general  allega- 
tion of  damage  is  not  good.  In  Lyon  v,  Bailroad  Co.,  7  Ohio  St.  337, 
and  in  Kailroad  Co.  v.  Shannon,  43  111.  338,  it  was  held  that  upon 
such  a  complaint  nominal  damages,  at  least,  can  be  recovered  ;  and 
it  appears  to  have  been  assumed  oy  the  court  in  Oldfield  v.  Railroad 
Co.,  14  N.  T.  310,  and  Quin  v.  More,  5  N.  Y.  482.  The  latter 
decision  we  think  most  consonant  with  the  terms  and  intent  of  our 
statute.  It  reads :  "  Where  death  is  caused  by  the  wrongful  act  or 
omission  of  any  party,  the  personal  representatives  of  the  deceased 
may  maintain  an  action,  ii  he  mi^ht  have  maintained  an  action 
had  he  lived,  for  an  injury  caused  by  the  same  act  or  omission. 
.  .  .  The  amount  recovered  is  to  be  for  the  exclusive  benefit  of  the 
widow  and  next  of  kin,  to  be  distributed  to  them  in  the  same  pro- 
portions as  the  personal  property  of  the  deceased  person."  The 
statute  assumes  that  the  widow  and  next  of  kin  have  a  reasonable 
expectation  of  pecuniary  benefit,  as  of  right  or  otherwise,  and  to  a 
greater  or  less  extent,  from  the  continuance  of  life,  which  they  lose 
by  the  act  or  omission  causing  the  death,  and  this  expectation  is 
taken  as  the  basis  of  the  damages ;  as  said  by  this  court  in  Schwarz 
V.  Judd,  28  Minn.  371.  The  theory  of  the  statute  is  that  they  have 
a  pecuniary  interest  in  the  life  of  the  deceased,  and  its  object  is  to 
compensate  them  for  their  loss  caused  by  his  death.  Such  being 
the  theory  of  the  statute,  it  necessarily  implies  some  damage  from 
the  death.  And  where,  as  in  this  case,  the  complaint  states  the 
names  of  the  next  of  kin,  and  how  they  were  related,  with  an  alle- 
gation of  damage  to  them,  it  is  a  sufficient  pleading  upon  which  to 
recover  all  the  damages  that  can  be  recovered  in  such  an  action. 
To  require  the  plaintiff  to  go  further  and  set  forth  in  detail  the 
various  circumstances  proper  for  a  jury  to  consider  in  arriving  at 
the  amount  of  damage,  would  be  requiring  him  to  plead  evi- 
dence. 

Order  affirmed. 
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Atohibok,  Topeea  Aim  Sajstta  Fs  B.  R  Go. 

V, 
OSUZEN. 

(Advance  Coh^  Kamoi,    April  1,  1884.) 

In  an  action  under  the  Kansas  stock  law  of  1874  the  railroad  defended 
upon  the  ground,  among  others,  that  the  road  upon  which  the  animal  was 
injured  was  not  owned,  leased,  or  operated  by  it.  As  tending  to  show  that 
the  defendant  company  was  the  lessee  of  the  road,  and  that  one  T.  was  its 
general  agent,  a  circular  or  folder,  obtained  in  the  office  of  another  railroad 
company,  was  introduced  in  evidence.  Held,  that  as  it  was  not  shown  that 
the  company  either  issued  or  distributed  the  circular  or  folder,  and  as  the 
circular  or  folder  was  not  brought  home  in  any  manner  to  the  defendant 
company  or  its  agents,  its  admission  as  evidence  was  material  error. 

Erbob  from  Leavenworth  County, 

Oeo.  B.  Peck,  A.  A.  Hard,  and  ilobert  Danlap  for  plaintifi  in 
error. 

W.  W.  Black  for  defendant  in  error. 

HoBTON,  C.  J.— On  Jnne  29,  1883,  a  cow  belonging  to  th« 
defendant  in  error  (plaintiff  below)  was  injured  in  tne  county  of 
Leavenworth,  by  an  engine  operated  on  what  is  commonly  known 
as  the  Leavenworth,  iSpeka  &  Southwestern  Ey.  On  August 
9,  1883,  plaintiff  below  brought  his  action  before  a  justice  of 
the  peace  of  Leavenworth  county  to  recover  damages  for  the 
injury  to  his  cow,  and  for  attorney's  fees,  against  the  Atchison, 
Topeka  &  Santa  Fe  R.  R.  Co.,  under  the  stock  law  of  1874. 
After  judgment  was  rendered  by  the  justice  of  the  peace,  the  rail- 
road company  appealed  to  the  district  court.  Trial  was  had  in 
that  court,  and  judgment  rendered  against  the  company  for  $55 
damages  and  $30  attorney's  fees. 

The  railroad  company  contested  the .  case  upon  the  ground, 
among  others,  that  the  Leavenworth,  Topeka  &  Southwestern 
Ry.  was  not  owned,  leased,  or  assigned  by  or  to  the  Atchison, 
Topeka  &  Santa  Fe  R.  R.  Ca,  and  that  said  company  did  not 
operate  the  line  in  Leavenworth  county.  As  tending  to  show  that 
the  Atchison,  Topeka  &  Santa  Fe  R.  R.  Co.  was  the  lessee  of 
the  Leavenworth,  Topeka  &  Southwestern  Ry.,  and  that  one 
A.  B.  Tanner  was  the  general  agent  of  the  Atchison,  Topeka 
&  Santa  Fe  R.  R.  Co.  at  Leavenworth,  W.  W.  Black  was  pro- 
duced as  a  witness  on  the  part  of  the  plaintiff  below,  and  testified 
that  the  circular  and  map  which  he  presented  was  obtained  by  him 
at  the  office  of  the  Leavenworth,  Topeka  &  Southwestern  Ry. 
Co. ;  that  this  circular,  with  a  number  of  others  like  it,  he  found 
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at  the  office ;  that  they  appeared  to  be  there  for  public  distribn- 
tioD,  as  he  frequently  saw  circulars  like  it  at  tlie  same  place. 
Thereupon,  this  circular  and  map  was  received  in  evidence,  over 
the  objection  of  the  railroad  company.  This'  circular  and  map 
purported  to  be  put  out  by  the  Atchison,  Topeka  &  Santa  Fe 
B.  K.  Co.  as  an  advertisement  of  their  route,  and  contained 
what  purported  to  be  a  map  of  the  Atchison,  Topeka  &  Santa 
Fe  R.K.,  leased  lines,  and  connections.  It  also  purported  to  con- 
tain a  list  of  the  agents  of  the  company,  and  among  others  the 
name  of  A.  P.  Tanner,  as  general  agent  at  Leavenworth.  Under 
the  topic  of  ''  Old  Mexico"  it  contained  the  statement :  ^'  To  reach 
Guaymas,  take  the  Atchison,  Topeka  &  Santa  Fe  B.  R.  at 
Kansas  City,  Leavenworth,  or  Atchison,"  etc.  The  circular  also 
stated :  ^^  Having  its  eastern  terminus  at  Atchison  and  Leaven- 
worth, Kansas,"  etc.  This  circular  or  folder  was  not  obtained  in 
any  office  of  the  Atchison,  Topeka  &  Santa  Fe  B.  B.  Co.,  and 
as  it  was  not  proved  that  the  company  either  issued  it  or  distri- 
buted it,  its  admission  as  evidence  was  erroneous.  The  company 
objected  to  its  introduction  upon  the  ground  that  it  was  incompe- 
tent, irrelevant,  and  immaterial,  and  on  the  further  ground  that  it 
was  not  shown  to  have  been  put  out  by  it.  The  objections  should 
have  been  sustained. 

Counsel  for  plaintiff  below  suggest  that  even  if  there  was  error 
in  the  admission  of  the  circular  or  folder,  there  was  evidence  after- 
wards admitted  which  cured  the  error;  and,  even  without  the 
folder,  that  there  was  plenty  of  evidence  to  sustain  the  verdict 
In  view  of  the  testimony  of  A.  A.  Bobinson,  assistant  superin- 
tendent and  chief  engineer  of  the  Atchison,  Topeka  &  Santa  Fe 
B.  B.  Co.,  that  at  the  time  of  the  injury  complianed  of  the  latter 
company  had  not  been  the  owner,  assignee,  or  lessee  of  any  rail- 
road in  the  county  of  Leavenworth,  and  had  not  been  the  owner, 
assignee,  or  lessee  of  the  Leavenworth,  Topeka  &  Southwestern 
By. ;  and  in  the  absence  from  the  record  of  any  evidence  show* 
ing  that  the  circular  or  folder  was  brought  home  in  any  man- 
ner to  the  railroad  company  or  its  agents — we  cannot  say  that  the 
error  was  either  cured  or  immaterial.  Beally,  we  cannot  say  what 
effect  this  evidence  may  have  had  on  the  minds  of  the  jury.  For 
aught  we  know,  it  may  have  been  controlling  with  them  in  the 
rendition  of  the  verdict. 

The  judgment  of  the  district  court  must  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

Liability  of  Lesseot — Where  a  railroad  has  been  duly  leased  by  competent 
authority  the  lessee  alone  is  liable  for  torts  committed  by  it  while  operating 
the  road.  Sprague  v.  Smith,  29  Yt.  421 ;  McMillan  «.  Michigan  8.  &  N.  L 
R.  R.  Co.,  16  Mich.  79,  102;  Ditchett  v.  Spuyten  Duyvil  &  P.  M.  R  R  Co., 
67  N.  Y.  425;  Wasmer  v,  D.,  L.  &  W.  R.  R.  Co.,  80  N.  Y.  212;  8.  c.  1  Am. 
&  Eng.  R.  R.  Cas.  122;  Fontaine  v.  Southern  Pac.  R  Co.,  1  Am.  &  Eng.  R  R 
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Oas.  159;  Dickson  v.  C,  R.  I.  &  P.  B.  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  588; 
Pittsburg,  etc.,  R.  R  Co.  v.  Hunt,  2  Am.  &  Eng.  R.  R.  Cas.  649;  Central 
R  R.  Co.  V.  Brinson,  8  Am.  &  Eng.  R  R.  Cas.  848. 

Statutory  Liability  of  Lessee. — Statutes  imposing  certain  duties  upon  rail- 
road companies  are  usually  construed  to  refer  to  the  company  actually  ope- 
rating the  road.  Hall  v.  Brown,  54  N.  H.  495 ;  Stephen  v.  Smith,  29  Yt. 
160;  Pierce  ©.  Concord  R.  Corp.,  51  N.  H.  590;  Hall  v.  Brown,  54  N.  H. 
495;  Lamphear  v,  Buckingham,  38  Conn.  237;  Linfield  tr.  Old  Colony  R.  R. 
Co..  10  Cush.  562;  Davis  v.  Providence  &  W.  R  Co.,  121  Mass.  184. 

Statutes  of  this  character  which  are  intended  to  protect  the  interests  of  the 
public  at  large  are  sometimes  construed  to  refer  to  and  to  render  liable  both 
lessor  and  lessee.  Nelson  «.  Yt.  &  C.  R.  R  Co.,  26  Yt.  717;  Clement  v. 
Canfield,  28  Yt.  802;  McGrath  v.  New  York  Cent.  &  Hud.  River  R.  R  Co., 
68  N.  T.  522;  Whitney  «.  Atlantic  &  St.  L.  R  R  Co.,  44  Me.  862;  Steams 
V.  Atlantic  &  St.  L.  R  R  Co.,  46  Me.  95 ;  Wyman  v.  Penobscot  &  E.  R  R 
Co.,  46  Me.  162;  Bean  v.  Atlantic  &  St.  L.  R  R.  Co.,  63  Me.  293;  IngersoU 
«.  Stockbridge  &  P.  R  R.  Co.,  8  Allen,  438;  Illinois  Central  R  R  Co.  v, 
Kanouse,  89  HI.  272;  Toledo,  P.  &  W.  R  R  Co.  v.  Rumbold,  40  HI.  148; 
Freeman  v.  Minneapolis,  etc.,  R.  Co.,  7  Am.  &  Eng.  R.  R.  Cas.  410;  St. 
Louis,  W.  &  W.  R  Co.  «.  Curl,  11  Am.  &  Eng.  R  R  Cas.  458.  But  see 
Murch.  V,  Concord  R.  R  Co.,  29  N.  H.  935;  Parker  «.  Rensselaer  &  S.  R  R 
Co.,  16  Barb.  815. 


MissouBi  Faoifio  Bt«  Go. 

V. 

Lynch. 
{Advance  0(ue,  Kamas.    March  6,  1884.) 

When  a  railway  company  makes  cattle-guards  on  its  railroad  where  it  en- 
ters and  leaves  improved  or  fenced  land  and  such  cattle-ffuards  are  insuffi- 
cient,  and  the  company  then  enters  into  an  agreement  wim  the  occupant  of 
the  premises,  that  if  he  will  take  away  his  old  fences  near  the  cattle-guards 
and  move  them  to  another  line  near  the  railroad  so  as  to  enclose  his  premises 
at  different  points  than  where  the  land  was  enclosed  when  the  first  cattle- 
guards  were  built,  the  company  would  erect  new  cattle-guards  at  the  places 
to  which  the  fences  were  to  be  changed,  and  thereupon  the  occupant  re- 
moves his  fences  and  the  company  does  not  comply  with  its  promise,  but 
neglects  to  erect  cattle-guards  at  the  places  where  the  road  enters  and  leaves 
the  land  as  newly  fenced,  it  is  liable  for  all  damages  sustained  thereby. 

Ebrob  from  Franklin  County. 

W.  A.  Johnson  for  plaintiff  m  error. 

for  defendant  in  error. 

HoRTON,  C.  J. — This  action  was  originally  commenced  by  Jacob 
Lynch,  as  plaintiff  against  the  Missouri  Pacific  By.  Co.,  as  defend- 
ant, before  a  justice  of  the  peace  of  Franklin  County,  The  bill 
of  particulars  alleged  that  the  plaintiff  from  March  1,  1881,  to 
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March  1, 1882,  occupied  and  farmed  the  southwest  qnarter  of  sec- 
tion 33,  township  18,  range  21,  in  Franklin  County,  Kansas,  over 
and  upon  which  land  the  defendant,  during  that  period  of  time 
maintained  and  operated  its  railroad  line ;  toat  during  the  spring 
and  summer  of  1881  the  defendant  neglected  to  erect  and  main- 
tain a  cattle-^ard  at  the  point  on  the  east  side  of  the  premises 
where  the  defendant's  track  entered  and  left  the  plaintifiTs  improved 
land ;  in  consequence  of  said  neglect  on  the  part  of  the  defendant 
the  stock  of  others  than  the  plamtiff  entered  upon  the  plaintiffs 

S remises  and  ate  and  destroyed  his  growing  crops  thereon  to  his 
amage  in  the  sum  of  $300. 

The  railway  company  filed  its  answer  to  the  plain tifiTs  bill  of 
particulars,  denying  all  the  allegations  therein  and  alleging  that 
whatever  loss  tne  plaintiff  had  sustained  was  caused  by  the  insuffi- 
ciency of  his  fences ;  that  the  companv  put  in  good  and  sufficient 
cattle-guards  at  the  point  where  its  line  of  railroad  entered  and 
left  the  improved  and  fenced  land  of  the  plaintiff,  but  that  the 
latter  after  he  had  planted  his  crop  removed  his  fence  from  that 
point  to  another  and  left  his  field  open  in  many  places,  and  by  his 
own  negligence  exposed  his  field  to  stock,  and  by  his  own  careless- 
ness his  crops  were  destroyed. 

This  case  was  tried  before  a  justice  of  the  peace,  the  plaintiff 
recovered  and  the  company  took  en  appeal  to  the  district  court 
The  case  was  tried  in  that  court  and  judgment  rendered  in  favor 
of  the  plaintiff.  The  company  excepted.  The  objections  made 
to  the  rulings  of  the  trial  court  are  not  tenable. 

It  is  insisted  on  the  part  of  the  railway  company  that  as  it  put 
in  cattle-guards  where  the  road  entered  and  left  the  land  of  the 
plaintiff,  as  it  was  originally  fenced,  it  complied  fully  with  the  re- 

Juirements  of  the  statute.  Sees.  37-39,  ch.  84,  comp.  Laws  of 
879.  It  is  further  insisted  that  as  the  company  had  once  put  in 
cattle-guards  at  the  points  designated  by  the  statute,  it  was  not  re- 
quired to  take  them  up  and  follow  to  such  other  different  place 
as  the  plaintiff  afterwards  removed  his  fence  to. 

It  appears  from  the  evidence  that  after  the  cattle-gnards  were 
first  built  by  the  company,  the  plaintiff  tore  down  his  rence  on  the 
east  side  of  his  enclosed  land  and  removed  it  away  from  the  cattle- 
guard  as  then  constinicted  about  forty  rods. 

In  the  first  place,  there  was  testimony  before  the  trial  court 
tending  to  show  that  the  cattle-guards,  as  erected,  were  not  suffi- 
cient or  proper  cattle-guards.  Further  than  this,  there  was  evi- 
dence tending  to  prove  that  before  the  plaintiff  tore  down  his 
fence  on  the  east  side  of  his  enclosed  land  and  removed  the  same 
to  another  point,  he  saw  the  road-master  of  the  railway  company 
and  made  an  agreement  with  him  that  the  company  would  erect  a 
cattle-guard  at  the  place  where  the  fence  was  to  be  rebuilt.  This 
the  company  failed  to  do  within  a  reasonable  time.    Therefore  the 
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railway  company  was  liable  for  all  damages  sustained  by  the  plain- 
tiff by  its  negligence  in  the  premises. 

The  judgment  of  the  district  coort  must  therefore  be  a£Srmed. 

See  Pittsburg,  Cincinnati  &  St.  Louis  R.  Co.  v,  Haskell,  and  note,  18  Am. 
&  £ng.  R.  R.  Cas.  655. 


Wabash,  St.  Louis  and  Faoifio  By.  Go. 

V. 

Zeigleb. 

(107  minois  Bep<nis,  804.) 

To  entitle  an  owner  of  land  over  which  a  railroad  is  operated,  to  recover 
of  the  railroad  company  double  the  value  of  any  fence  built  by  him  upon  its 
neglect  to  so  on  proper  notice,  the  statute  must  be  strictly  followed,  and  the 
fence  must  be  such  as  the  statute  requires,  and  be  built  in  the  mode  the 
statute  contemplates.  The  fence  must  be  built  on  the  sides  of  the  railroad. 
If  built  two  feet  inside  of  the  right  of  way  this  penalty  cannot  be  recovered. 
It  is  not  held,  however,  that  the  fence  may  not  be  built  entirely  on  the  com- 
pany's right  of  way,  but  in  doing  so  it  must  be  on  the  sides  of  the  road. 

Appeal  from  the  Appellate  Court  for  the  Third  District ;  heard 
in  that  court  on  appeal  from  the  County  Court  of  DeWitt  County. 
Moore  &  Warner  for  the  appellant. 
B.  A.  Lemon  and  F.  M.  Burroughs  for  the  appellee. 

Sheldon,  C.  J. — This  was  an  action  brought  by  the  adjoining 
owner,  against  the  railroad  company,  under  the  statute  (Rov.  Stat. 
1874,  p.  808,  sec.  41),  to  recover  double  the  value  of  a  fence  built 
by  sucn  owner  to  fence  his  land  from  the  railroad.  There  was 
judgment  for  the  plaintiff  for  such  double  value,  which  was 
affirmed  by  the  appellate  court  for  the  third  district,  and  on  the 
proper  certificate  being  made,  the  defendant  appealed  to  this  court. 

The  statute  requires  that  every  railroad  corporation  shall,  within 
six  months  after  its  line  is  opened  for  use,  erect  fences  ^'  on  both 
sides  of  its  road,"  and  provides  that  on  neglect  to  do  so,  the  owner 
of  the  adjoining  land,  after  having  given  thirty  days'  notice  in 
writing  to  the  railroad  corporation  to  build  the  fence,  and  its 
refusal  to  build,  shall  have  the  right  to  enter  upon  the  land  and 
track  of  the  railroad  company,  and  may  build  such  fence,  and  shall 
be  entitled  to  double  the  value  thereof  from  the  corporation,  with 
interest  at  one  per  cent  per  month. 

The  sole  point  presented  for  consideration  is  upon  the  place  of 
building  the  fence.    The  appellate  court  certifies  "  that  the  proof 
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in  this  case  shows  that  the  fence  and  gates  in  question,  as  bnilt  hj 
the  appellee,  were  intentionally  bnilt  by  him  two  feet  inside  the 
right  of  way  of  the  appellant  on  each  side  of  its  railroad  track.  If 
this  proof  sustains  the  declaration,  under  the  statute  the  finding  of 
the  court  below  is  sustained  by  the  evidence.  If,  on  the  contrary, 
the  law  requires  the  fence  to  be  built  on  the  line  of  the  right  of 
way,  then  the  finding  is  not  sustained.  This  court  held,  in  decid- 
ing this  case,  that  the  law  does  not  require  the  fence  to  be  built 
upon  the  line,  but  may  be  built  entirely  on  the  railroad  company's 
right  of  way,  and  the  pereon  building  it  recover  under  the  statute 
under  which  this  suit  was  bronght."  The  railroad  was  entirely  on 
appellee's  land,  and  he  built  both  lines  of  fence.  The  fence  was  a 
post  and  board  fence.  The  declaration  avers  the  fence  was  built 
'^  on  both  sides  of  said  railroad."  , 

To  recover  upon  this  penal  liability  of  double  the  value  of  the 
fence,  the  statute  should  be  strictly  followed  in  the  building  of  the 
fence.  The  fence  should  be  such  an  one  as  the  statute  requires 
and  authorizes^  built  in  the  mode  the  statute  contemplates.  Such 
a  fence  is  one  on  the  sides  of  the  railroad.  The  fence  in  question 
was  not  built  on  the  side  of  the  railroad,  but  was  intentionally 
built  two  feet  inside  the  right  of  way, — two  feet  from  the  side  of 
the  road, — ^thus  depriving  appellant  of  four  feet  of  his  right  of 
way,  and  appropriatins"  the  same  to  appellee's  use  by  fencing  it  in 
with  his  own  land.  If  appellee  intentionally  and  of  set  purpose 
may  do  this,  we  do  not  see  why  he  might  not  take  in  a  yet  greater 
number  of  feet,  and  where  would  be  tjie  limit  short  of  the  rail- 
road's actual  track !  The  railroad  is  entitled  to  the  unobstructed 
use  of  its  entire  right  of  way,  except  so  much  as  may  be  necessary 
for  a  fence.  This  same  statute  makes  it  the  duty  of  all  railroad 
corporations  to  keep  their  rights  of  way  clear  from  all  dead  grass, 
dry  weeds,  or  other  dangerous,  combustible  material,  etc  It 
should  not  be  permitted  to  appellee,  by  fencing  off  a  portion  of 
the  right  of  way,  to  make  the  performance  of  this  duty  more  diffi- 
cult and  expensive  to  the  railroad  company.  We  do  not  hold  that 
the  fence  might  not  be  built  entirely  on  the  railroad  company's 
ri^ht  of  way,  but  that  in  doing  so  it  should  have  been  built  on  the 
sice  of  the  road,  and  not,  as  it  was  in  this  case,  two  feet  inside  the 
right  of  way.  To  entitle  to  a  recovery  under  this  statute  the  fence 
must  be  built  where  the  statute  requires  it  should  be— on  the  side 
of  the  railroad.     It  was  not  so  built  hei'e. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Atohisok,  Topbka  and  Sakta  Fe  R.  B.  Co. 

V. 

Datis. 

(Adtanee  Case^  Kanaoi.   Mairek  6, 1884.) 

Where  the  owner  of  a  colt  confines  it  in  an  enclosure  surrounded  by  a  suffi- 
cient and  safe  fence,  and  in  the  night  time  without  any  fault  or  negligence  on 
his  part,  a  gate  is  opened  and  left  open  through  the  misconduct  or  negligence 
of  some  unknown  party,  and  through  this  open  gate  the  colt  escaped  on  to 
the  track  of  a  railroad  company;  A^,  that  toe  company  is  bound  to  use  ordi- 
nary care  to  prevent  any  injury  to  such  colt  frokn  its  trains. 

Ebbob  from  Lyon  County. 

For  plaintiff  in  error  Geo.  R.  Peck,  A.  A.  Hnrd,  W.  0.  Camp- 
bell, C.  N.  Sterry. 

For  defendant  in  error  Scott  &  Lynn. 

Bbeweb,  J. — This  was  an  action  brought  bv  defendant  in  error, 
plaintiff  below,  to  recover  the  value  of  a  colt  silled  by  being  struck 
oy  a  passing  train  on  defendant's  railroad.  The  action  was  com- 
menced be^re  a  justice  of  the  peace,  and  after  judgment,  appealed 
to  the  district  court,  where  the  case  was  tried  before  a  jury.  The 
case  was  tried  on  the  bill  of  particulars  filed  before  the  justice  and 
witliout  any  new  or  additional  pleadings.  The  verdict  and  the 
judgment  were  in  favor  of  the  plaintiff,  and  defendant  brings  the 
case  to  this  court.  The  bill  of  particulai's  alleged  that  the  colt  was 
killed  through  the  negligence  ox  defendant,  and  also  that  the  road 
was  not  fenced  at  the  place  of  killing.  The  latter  charge  was  not 
supported  by  the  testimony  and  was  disregarded  by  the  jury.  The 
case  was  therefore  disposed  of  upon  the  theory  that  the  defendant 
was  guilty  of  actual  negligence  in  the  killing  of  the  colt.  Among 
the  undisputed  facts  are  these:  the  colt  was  kept  in  the  fair 
grounds  just  west  of  Emporia  in  Lyon  County.  Between  the  fair 
grounds  and  the  railroad  track  was  a  fence,  m  which  about  mid- 
way was  a  gate  used  principally  during  fair  time  by  persons  pass- 
ing backwards  and  forwards  from  trains  to  the  fair  grounds.  At 
times  when  the  fair  was  not  being  held,  the  gate  was  occasionally 
left  open  by  tramps  passing  up  and  down  the  railroad  track,  and 
other  persons.  Dunng  the  night  prior  to  the  injury  complained 
of,  in  some  undiscovered  way  the  gate  was  opened  and  leit  open. 
Early  in  the  morning  the  colt  with  three  or  four  others,  which  were 
running  loose  in  the  fair  grounds,  passed  through  this  open  gate  on 
to  the  defendant's  right  of  way.  While  on  the  right  of  way  an 
emigrant  train  came  from  the  west.  The  other  colts  kept  off  the 
track,  but  this  one  got  on  to  it  and  ran  eastward  toward  the  city  of 
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Emporia,  followed  by  the  train  until  near  the  east  line  of  the  fair 
grounds,  when  its  course  being  stopped  by  an  open  bridge  it  was 
struck  by  the  train  and  killed.  Ko  negligence  can  be  imputed  to 
the  defendant  in  the  manner  in  which  the  colt  escaped  from  the 
fair  grounds  and  got  on  to  tlie  right  of  way,  and  the  question  there- 
fore was  whether  there  was  negugence  in  the  management  of  the 
train. 

The  jury  answered  this  question  in  the  affirmative,  and  while 
the  testimony  was  not  absolutely  conclusive,  there  was  ample  to 
warrant  the  answer.  It  seems  probable  that  a  little  effort  and  care 
on  the  part  of  the  persons  in  charge  of  the  train  might  have 
avoided  tlie  accident,  so  that  really  the  only  substantial  question 
arises  on  the  rulings  of  the  court  in  respect  to  the  instruction.  The 
court  refused  an  instruction  to  the  effect  that  the  defendant  was 
not  liable,  unless  it  killed  the  colt,  wilfully,  wantonlv,  or  through 

f^ross  negligence,  and  instructed  the  jury  substantially  that  it  was 
iable  for  ordinary  negligence.  While  some  other  criticisms  are  ■ 
placed  upon  the  instruction,  this  is  the  pivotal  question.  If  the 
ruling  was  right  in  this  respect,  the  other  matters  referred  to  must 
be  regarded  as  immaterial,  and  the  judgment  must  stand  ;  if  not, 
the  judgment  must  be  reversed.  Counsel  for  the  company  rely 
largely  on  the  case  of  Railroad  Co.  v.  Rollins,  5  Kas.  168,  in  whicn 
the  company  was  held'  liable  only  for  gross  negligence.  They  in- 
sist that  the  principles  there  laid  down  have  been  since  frequently 
affirmed  by  this  court,  and  are  controlling  and  decisive  in  the  case 
at  bar.  We  think  not.  Without  intending  any  departure  from 
those  principles  we  think  that  case  is  not  in  point.    There  the 

})laintiff  living  in  the  vicinity  of  the  railroad  track  turned  his  cattle 
oose  on  nninclosed  fields,  from  which  they  strayed  on  to  the  rail- 
road track  and  were  killed  by  apassing  train.  In  so  doing  he  was 
chargeable  with  some  blame.  He  knew  the  unfenced  condition  of 
the  road,  knew  of  the  passing:  trains,  and  knew  that  his  cattle 
turned  loose  might  very  natui*ally  wander  in  the  direction  of  the 
track.  Hence,  it  could  not  be  said  that  he  was  entirely  without 
fault.  But  in  the  case  at  bar  the  plaintiff  was  without  any  fault. 
He  took  all  reasonable  precautions  to  confine  his  colt,  placed  it  in 
a  field  inclosed  by  a  secure  and  safe  fence.  Without  any  fault  on 
his  part,  and  through  the  misconduct  or  negligence  of  some  un- 
known person  in  the  night  time  the  gate  was  left  open,  and  through 
it  the  animal  wandered  on  to  defendant's  track.  While  technicafly 
the  animal  was  a  trespasser,  yet  he  was  so  trespassing  after  rea- 
sonable precautions  had  been  taken  by  the  plaintiff,  and  without 
any  fault  on  his  part.  Under  those  circumstances  the  company  was 
bound  to  use  ordinary  care  to  prevent  injury.  The  case  of  RaiU 
road  Co.  v.  Brown,  14  Kas.  469,  is  in  its  facts  very  much  in 

Eoint.     There  the  plaintiff's  stock  had  been  by  him  shut  up  in  hie 
am,  and  without  any  fault  on  his  part  in  the  night  time  got  out 
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therefrom  and  strayed  on  to  the  railroad  track  and  were  killed.  In 
that  case  the  company  was  held  liable.  It  is  true  this  particular 
question  was  not  then  discussed  or  specially  considered  so  that  the 
case  is  not  a  direct  authority.  See  also  Railroad  Co.  v,  Wilson,  28 
Kas.  635  ;  s.  c.  11  Am.  &  Eng.  R.  R.  Cas.  447 ;  Railroad  Co.  v. 
Riggs,  supra.  It  is  true  that  authorities  in  other  States  are  conflict* 
ing  on  this  question.  See  the  various  authorities  cited  in  briefs  of 
opposing  counsel.  We  think  in  principle,  however,  it  is  more  just 
and  fair  that  where  the  owner  ot  stocK  is  without  fault,  and  has 
taken  every  reasonable  precaution  to  keep  his  animals  confined, 
and  through  some  unexpected  casualty  or  miscondnct  or  negligence 
of  a  third  partv,  the  animals  escape  from  such  confinement  on  to 
the  grounas  oi  another,  the  latter  should  use  ordinary  care  to  pre* 
vent  their  being  injured.  See  in  support  of  these  views  the  follow- 
ing authorities,  from  other  States :  Tearson  v.  Milwaukee,  etc., 
Ry.  Co.,  45  la.  497 ;  Rockford,  etc.,  R.  R.  Co.  v.  Rafferty,  73  111. 
58  ;  Baltimore,  etc.,  R.  R.  Co.  v.  Mulligan,  45  Md.  486  ;  Ibemis  v. 
Conn.,  etc.,  R.  R.  Co.,  42  Vt.  375  ;  Cincinnatti  &  Zanesville  R.  R. 
Co.  V.  Smith,  22  Ohio  St.  244 ;  111.  Cent.  R.  R.  Co.  v.  Baker,  47 
HI.  295 ;  Little  Rock  &  Ft.  S.  Ry.  Co.  v.  Finley,  37  Ark.  562 ; 
Richmond  v.  Sacramento,  etc.,  R.  R.  Co.,  18  Cal.  351. 

Again,  it  is  insisted  that  plaintiff's  bill  of  particulars  charged  the 
defendant  with  liability  on  account  of  the  lack  of  a  fence ;  and 
that  therefore,  evidence  of  negligence  was  improperlv  overruled. 
It  is  true  the  bill  of  particulars  al^ged  the  lack  of  a  fence,  but  it 
also  counted  on  the  negligence  of  defendant,  and  while  plaintiff 
failed  to  prove  the  former  he  did  the  latter.  This  he  might  do. 
Stewart  v.  Railroad  Co.,  27  Kas.  631.  If  there  was  any  Tack  of 
definiteness  in  the  allegation  of  negligence,  it  should  have  been 
corrected  by  motion.  We  see  nothmg  else  requiring  notice,  and 
the  judgment  will  be  afiSnned. 

Analogous  Cases. — Harrington  «.  Chicago,  etc.,  R.  Co.,  71  Mo.  884;  Rich- 
ardson e.  0.  &  N.  W.  R  Co.,  18  Am.  &  Eng.  R.  R  Cas.  654. 


SOHEBTZ 
V. 

Ietdianafolib,  Bloomington  anb  Wectebn  Bt.  Go. 

(107  lUimns  lUpartt,  577.) 

Under  the  act  in  relation  to  fencing  and  operating  railroads,  in  force  July 
1,  1874,  as  amended  by  the  net  of  1879,  where  a  party's  horse  gets  on  the 
railroad  track  for  want  of  such  a  fence  as  the  law  requires  the  company  to 
erect  and  maintain  to  enclose  its  track  and  right  of  way,  and  while  on  tliu 
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track  is  frightened  either  by  the  approaching  train,  or  the  sound  of  the  bell 
or  whistle,  or  all  of  them  combined,  and  in  its  flight  is.  injured,  either  by 
jumping  a  cattle-guard,  or  by  coming  in  contact  with  a  wire  fence,  or  both, 
and  no  negligence  or  wilful  misconduct  is  chargeable  to  the  agents  of  the 
company  in  charge  of  the  train  at  the  time,  and  where  no  injury  is  done  to 
the  horse  by  any  actual  collision  or  contact  with  the  engine  or  cars  of  the 
train,  the  railroad  company  will  not  be  liable  to  the  owner  of  the  horse  for 
such  injury. 

The  true  meaning  of  section  1  of  ''An  act  in  relation  to  fencing  and 
operating  railroads,'' as  amended  in  1879,  is,  that  the  injury  to  stock  must 
be  caused  by  actual  collision, — that  is,  it  must  be  done  by  the  ''agents, 
engines  or  cars"  of  the  company,  or  the  wilful  misconduct  of  the  train  men, 
to  make  the  company  liable. 

Consequential  damages  resulting  from  fright  to  animals,  not  caused  by 
actual  collision,  or  any  negligence  or  wilful  misconduct  on  the  part  of  the 
servauts  of  the  company,  are  not  embraced  in  the  statute. 

Appeal  from  the  Appellate  Court  for  the  Third  District.  Heard 
in  that  court  on  appeal  irom  the  Circait  Coart  of  McLean  coantj. 

W.  C.  Capen  for  the  appellant. 

One  great  object  of  the  statute  was  to  protect  persons  and  prop- 
erty from  the  dangers  of  stock  ^tting  on  the  tracks  of  railroads, 
and  the  construction  of  it  should  be  snch  as  most  effectually  to 
carry  out  that  object.  The  ground  of  recovery  under  this  statute 
is  the  failure  to  bnild  the  fences  required.  No  other  fault  in  such 
case  need  be  shown.  Cairo  &  St.  Louis  R.  R.  Co.  v.  Murray.  82 
111.  76. 

While  appellee  continued  to  run  its  cars  on  the  track  through 
appellant's  field  without  fencing  its  track,  it  undertook,  at  its  peril, 
that  no  hainn  should  come  to  appellant's  horse  for  want  of  a  proper 
fence.    McCoy  v.  California  P.  R.  R.  Co.,  40  Cal.  682. 

Rowell  &  Hamilton  for  the  appellee. 

Under  the  statute,  which  is  penal,  and  must  be  strictly  and 
literally  construed,  the  railroad  company  is  only  liable,  in  any 
event,  for  the  damage  which  may  be  done  bv  the  "  agents,  engines 
or  cars"  of  the  railroad.  If,  then,  it  is  clearly  shown  that  ihe 
horse  was  not  injured  or  struck  by  the  "  agents,  engines  or  cars," 
but  was  injured  by  being  frightened  by  one  passing  train,  and  ran 
against  some  one  else's  fence,  the  company  could  not  be  liable, 
unless  its  servants  wilfully  and  maliciously  frightened  the  animal. 

This  case  is  almost  identical,  in  facts  and  circumstances,  with  P. 
and  I.  R.  R.  Co.  v.  Haskett,  10  Ind.  409,  and  the  court  there  held 
the  law  to  be  just  as  the  Appellate  Court  held  it  in  this  case. 
This  decision  was  also  strongly  and  expressly  reaffirmed  in  Ohio 
&  Mississippi  Ry.  Co.  v.  Cole,  41  Ind.  331 ;  Indianapolis,  Blooni- 
ington  &  Western  Ry.  Co.  v.  McBrown,  46  Id.  229 ;  B.,  P.  & 
C.  Ry.  Co.  V.  Thomas,  60  Id.  107 ;  J.,  M.  &  I.  R.  R.  Co.  v. 
Downey,  61  Id.  287.  The  case  of  Laffertv  v.  Hannibal  &  St. 
Joseph  R.  R.  Co.,  44  Mo.  291,  is  also  exactly  in  point,  and  ap- 
proves the  Indiana  cases.    The  same  construction  has  also  been 
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eiven  our  statnte  by  a  court  of  high  authority  in  this  State,  besides 
m  this  case.  Chicago  &  Northwestern  R.  R.  Co.  v.  Taylor,  8 
Bradw.  108.     See,  also,  Redfield  on  Railways,  493. 

Per  Oukiam. — This  action  was  brought  by  Joseph  Schertz,  be- 
fore a  justice  of  the  peace,  against  the  Indianapolis,  Bloomington 
&  Western  Ry.  Co.,  under  section  1  of  "  An  act  in  relation 
to  fencing  and  operating  railroads,"  in  force  July  1,  1874,  as 
amended  by  the  act  in  force  July  1, 1879,  to  recover  for  injuries 
done  to  his  horse  by  defendant  operating  its  road.  On  the  trial 
before  the  justice  of  the  peace  plaintiff  recovered  a  judgment,  and 
on  the  appeal  of  defendant  to  the  Circuit  Court,  where  a  trial  de 
novo  was  had,  plaintiff  recovered  a  judgment  in  a. like  amount, 
with  an  attorney's  fee.  That  judgment,  on  the  appeal  of  defend- 
ant, was  reversed  in  the  Appellate  Court  for  the  Thii*d  District, 
and  final  judgment  rendered  against  plaintiff  for  costs.  A  majority 
of  the  judges  of  the  Appellate  Court  having  certified  that  the  case, 
in  their  opinion,  involves  a  question  of  law  of  such  importance,  on 
account  of  collateral  interests,  that  it  should  be  passed  upon  by 
the  Supreme  Court,  plaintiff  brings  the  case  to  this  court  on  appeal 

But  a  single  question  arises  on  the  record,  as  the  cajse  now  comes 
before  this  court,  and  that  has  relation  to  the  true  construction  of 
section  1  of  the  act  cited  supra.  That  statute  provides,  when  the 
fences  it  requires  shall  be  erected  are  not  made  as  therein  required, 
or  when  sucn  fences  are  not  kept  in  good  repair,  such  railroad  cor- 
poration shall  be  liable  for  all  aamages  whicn  may  be  done  by  the 
^^  agents,  engines  or  cars"  of  such  corporations,  to  cattle,  horses,  or 
other  stock.  On  the  hypothesis  that  plaintiff's  horse  got  on  the 
track  of  defendant's  road  for  want  of  such  a  fence  as  the  law  re- 
quires it  to  erect  and  maintain  to  enclose  its  track  and  right  of  way, 
and  while  on  the  track  the  horse  was  frightened  either  by  the  ap- 
proaching train,  or  the  sound  of  the  bell  or  whistle,  or  all  of  them 
combined,  and  in  its  flight  was  injured,  either  by  jumping  a  cattle- 
guard,  or  by  coming  in  contact  with  a  wire  fence,  or  both,  no  negli- 
gence or  wilful  misconduct  can  be  imputed  to  the  agents  of  de- 
fendant in  charge  of  the  train  at  the  time,  and  that  no  injury  was 
done  to  the  horse  by  any  actual  collision  or  contact  with  the  engine 
or  cars  of  the  train,  a  majority  of  the  court  are  of  opinion  that 
the  defendant  is  not  liable.  It  is  thought  the  true  meaning  of  the 
section  of  the  statute  cited  is,  the  injury  must  be  caused  by  actual 
collision, — ^that  is,  it  must  have  been  done  by  the  "  agents,  engines 
or  cars"  of  defendant.  Here  no  direct  injury  was  done  either  by 
the  "  agents,  engines  or  cars"  of  defendant,  nor  by  any  wilful  mis- 
conduct of  the  train  men. 

In  P.  &  I.  R.  R.  Co.  V.  Haskett,  10  Ind.  409,  in  construing  a 
statute  on  the  same  subject,  which  made  the  corporation  liable  for 
stock  that  should  be  ^^  killed  or  injured  by  the  cars  or  locomotives 
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or  Other  carriages  of  the  company,"  the  court  held  that  these  words, 
in  their  ordinary  import,  evidently  involved  the  idea  of  actual  col- 
lision, and  hence  would  not  cover  a  case  of  consequential  damage& 
In  Lafferty  v.  Hannibal  &  St.  Joseph  R.  R.  Co.,  44  Mo.  291,  it 
was  admitted  that  at  the  place  where  the  injury  was  done  to  plain- 
tiff's horse  defendant's  railroad  was  not  fenced  as  required  by 
statute.  The  words  of  the  statute  cited  in  that  case  are  identical 
with  the  words  contained  in  the  statute  of  this  State  on  the  same 
subject, — that  is,  in  case  of  a  failure  to  comply  with  the  provisions 
of  the  statute,  the  railroad  corporation  should  be  liable  for  all 
damages  that  miffht  be  done  by  its  ^'  agents,  engines  or  cars."  In 
that  case,  as  in  the  one  being  considered,  there  was  no  collision, 
and  the  horse  was  not  injured  by  any  actual  contact,  and  it  was 
held  the  defendant  corporation  was  not  liable.  It  is  thought  the 
statute  of  this  State  admits  of  the  same  construction,  and  in  a  case 
where  the  stock  is  not  killed  or  injured  by  any  actual  collision 
there  is  no  liability  on  the  railroad  corporation.  Consequential 
damages  resulting  from  fright  to  animak,  not  cansed  by  any  negli^ 
gence  or  wilful  misconduct  on  the  part  of  the  servants  of  tne  cor- 
poration, are  not  embraced  in  the  statute. 

The  judgment  of  the  Appellate  Court  will  be  aflirmed« 

Judgment  affirmed. 

Injuries  not  Resulting  from  Contact  witli  Traini — ^Wfaere  a  ndboad  com- 
pany fails  to  observe  some  statutory  duty,  and  in  consequence  animals  are 
injured  upon  its  track,  it  is  not  usually  held  liable  if  the  injury  is  not  pro- 
duced by  actual  contact  with  the  train.  Moshier v.  TJtica,  etc.,  R  C,  8  Barb. 
428 ;  Lafferty  9.  Hannibal,  etc.,  K.  Co.,  44  Mo.  292 ;  Peru,  etc.,  R.  Co. «.  Haskett, 
10  Ind.  409;  Ohio,  etc.,  R  Co.  v.  Cole,  41  Md.  831;  Indianapolis,  etc.,  R  Co. 
V,  McBrown,  46  Ind.  229;  Louisville,  etc.,  R  Co.  e.  Smith,  58  Ind.  575;  Bal- 
timore, etc.,  R  Co.  V.  Thomas,  60  Ind.  107;  SeilwBrt  «.  Missouri,  etc.,  R  Co., 
6  Am.  &  Eng.  R  R  Cas.  584;  Holder  «.  Chicago,  etc.,  R  Co.,  12  Am.  &  £ng. 
R.  R.  Cas.  567. 

The  following  authorities  are  to  the  contrary  effect :  Houston  &  T.  C.  R 
Co.  V.  Terry,  42  Tex.  451 ;  Atchison,  etc.,  R.  Co.  v.  Jones,  20  Eans.  527;  At- 
chison, etc.,  R.  Co.  «.  Edwards,  20  E^ans.  581;  Young  «.  St.  LouiBi  eta,  R 
Co.,  44  Iowa,  172. 


Lanb 

V. 

Kansas  Omr,  Fobt  Soott  akd  Gulf  R  R  Oo. 

(Adwmee  Ca^e^  KoMOi.    Mareh4j  1884.) 

A  railroad  company,  in  operating  its  road  across  a  public  highway,  is  re- 
quired to  exercise  ordinary  care  and  diligence,  and  is  liable  for  killing  cattle 
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which  are  rightfully  upon  such  highway,  if  it  fails  to  exercise  such  care  and 
diligence. 

Error  from  Miami  County. 

Beeeon  and  Baker  for  plaintiff  in  error. 

Blair  and  Perry  for  defendant  in  error. 

Valentine,  J.  —  This  was  an  action  brought  bv  Gteorge  W, 
Lane  against  the  Kansas  City,  Port  Scott  and  Gulf  R.  R.  Co.  to 
recover  damages  for  negligently  killing  two  of  the  plaintiff's  cows 
at  a  public  crossing  and  appropriating  the  hides  to  its  own  use. 
The  answer  was  a  general  denial.  Before  the  trial,  the  defendant 
offered  to  confess  judgment  for  the  value  of  the  hides,  $8.50,  and 
the  offelr  was  declined.  The  case  was  tried  before  the  court  and  a 
jury,  and  the  jury  found  a  general  verdict  in  favor  of  the  plaintiff 
and  a^inst  the  defendant  for  the  admitted  value  of  the  hides. 
The  plaintiff  then  filed  a  motion  for  a  new  trial,  setting  forth  vari- 
ous grounds,  which  motion  was  overruled  by  the  court,  and  judg- 
ment was  rendered  upon  the  verdict.  To  reverse  this  judgment 
and  the  order  of  the  court  overruling  the  plaintiff's  motion  for  a 
new  trial,  the  plaintiff  now  prosecutes  a  petition  in  error  in  this 
court. 

The  errors  alleged  in  this  court  are  founded  upon  the  instruc- 
tioTis  given  by  the  trial  court  to  the  jury.  The  instructions  com- 
plained of  are  the  sixth,  eighth,  ninth,  tenth,  eleventh,  twelfth  and 
thirteenth.  The  sixth  instruction  was  technically  erroneous,  but 
probably  the  error  was  immaterial.  The  eighth  was  probably  cor- 
rect ;  but  the  ninth  we  would  think  was  materially  erroneous.  It 
reads  as  follows : 

^^  No.  9.  Under  the  pleadings  and  evidence  in  this  action,  the 
defendant  is  not  liable,  unless  it  was  guilty  of  gross  negligence  with 
reference  to  the  acts  complained  of,  and  such  gross  negligence  must 
be  proven  to  exist,  and  to  have  been  the  direct  cause  of  the  injury 
set  forth  in  the  plaintiff's  petition  in  this  action.  Gross  negligence 
is  the  want  of  slight  diligence,  and  in  this  action  there  must  have 
been  an  absence  of  even  slight  care  oh  the  part  of  the  defendant 
before  plaintiff  can  recover." 

The  plaintiff's  petition,  besides  stating  the  facts  of  his  case  suffi- 
ciently, also  alleges  that  ^he  defendant's  employees  in  killing  the 
SlaintifPs  cows  ^'  were  guilty  of  gross  carelessness  and  a  reckless 
isregard  for  the  rights  of  others,"  and  the  evidence  shows,  among 
other  things,  the  following :  the  cows  were  killed  where  the  de- 
fendant's railroad  track  crosses  a  public  road.  The  plaintiff's  ser- 
vant was  driving  them  along  the  public  road,  toward  their  home, 
when,  just  as  they  entered  upon  the  railroad  track,  the  engine  of 
a  passing  train  struck  the  cows  and  killed  them  almost  instantly. 
Tnere  were  circumstances  which  tended  to  show  culpable  negligence 
on  the  part  of  both  the  railroad  company  and  the  plaintiff,  though 
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possiblj  neither  was  gailtj  of  culpable  negligence.  We  think  the 
evidence  was  such,  however,  that  the  questions  whether  either  was 
ffuiltj  of  culpable  negligence  or  not,  were  questions  of  fact  for  the 
jury,  and  not  questions  of  law  for  the  court.  Then  what  were  the 
rights  of  the  parties  respectively  on  the  railroad  track  and  on  the 
public  road  where  the  cows  were  killed  ?  And  what  degree  of 
care  and  diligence  was  each  required  to  exercise  to  avoid  the  injury 
to  the  plaintiffs  cows  ?  Each  undoubtedly  had  a  right  to  pass  over 
the  ground  where  the  plaintifiTs  cows  were  killed,  and  neither  was 
a  trespasser  there.  The  plaintiff  undoubtedly  had  a  right  to  have 
his  cows  driven  along  the  public  highway,  and  the  I'ailroad  com- 
pany also  had  a  right  to  operate  its  railroad  across  the  public  high- 
way, their  rights  being  equal  in  this  respect,  and  neither  having  a 
paramount  right  over  the  other.  From  this,  we  think  it  follows 
that  each  was  bound  to  exercise  oiniinary  care  and  diligence  toward 
the  other,  and  each  was  bound  to  exercise  ordinary  care  and  dili- 

!ence  for  the  protection  of  his  or  its  own  rights  and  property, 
'he  want  of  such  care  and  diligence  would  be  ordinarily  negligence, 
and  as  we  think,  culpable  negligence ;  while  the  exercise  oi  that 
degree  of  care  and  diligence  would  not,  and  could  not  in  this  case, 
as  we  think,  constitute  culpable  negligence.  The  foregoing  in- 
struction, however,  says  in  effect  that  the  railroad  company  was 
not  required  to  exercise  ordinary  care  and  diligence,  but  was  re- 
quired to  exercise  only  slight  care  and  dili^noe,  and  is  liable  only 
lor  gross  negligence.  In  this  we  think  the  instruction  is  erroneous ; 
and  this,  notwithstanding  the  fact  that  the  plaintiff  alleged  in  his 
petition  that  the  defendant's  employees  in  killing  the  cows  '^were 
guilty  of  gross  carelessness  and  a  reckless  disregard  for  the  rights 
of  others."  The  use  of  the  word  "  gross"  was  wholly  unnecessary. 
It  may  be  that  in  fact  the  plaintiff  is  not  entitled  to  recoyer  in  this 
case ;  for  it  may  be  that  in  fact  the  railroad  company  exercised  or- 
dinary care  and  diligence,  and  was  not  guilty  of  even  ordinary  neg- 
ligence ;  or  it  may  be  that  in  fact  the  plaintiff  did  not  exercise  or- 
dinary cai*e  and  diligence  and  was  guilty  of  ordinary  negligence; 
but  as  the  case  was  not  submitted  to  the  jury  upon  the  theory  that 
the  railroad  company  was  required  to  exercise  ordinary  care  and 
diligence,  or  that  it  was  responsible  for  ordinary  negligence,  we 
cannot  tell  what  the  opinion  of  the  jury  was  upon  these  subjects. 
For  the  error  committed  by  the  court  below,  in  giving  said  in- 
struction, the  judgment  of  the  court  below  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial.  We  hardly  think  it  is  neces- 
sary to  comment  upon  the  other  instructions  complained  of. 
J  udgment  reyersed. 
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MissoiTBi  FAomo  Bt.  Oa 

King. 
(Adoanee  Ocue^  KoMog.    Ifareh  6,  1684.) 

When  cattle  ranning  at  large  are  killed  by  a  railroad  company  at  a  public 
croedng,  the  company  is  liable  when  the  killing  is  caused  by  its  culpable 
negligence  or  by  that  of  its  agents  or  employees. 

A  hand-car  was  moving  alon^  the  track  of  a  railroad  company  at  a  hieh 
rate  of  speed.  A  cow  was  moving  slowly  towards  the  crossing  and  might 
have  been  seen  by  those  on  the  car  two  or  three  hundred  feet  off.  No  at- 
tempt, however,  was  made  to  put  down  the  brake  until  within  about  thirty 
feet  of  the  cow,  who  was  then  directly  on  the  crossing.  The  brake  being 
worn  smooth  did  not  operate,  and  the  car  ran  over  the  cow,  killing  it. 
MsHdj  that  there  was  evidence  of  negligence  on  the  part  of  the  railroad  com- 
pany which  should  be  submitted  to  a  jury. 

Ekrob  from  Anderson  County. 

W.  A.  Johnson  for  plaintiff  in  error, 

L.  K.  Kirk  for  defendant  in  error. 

Peb  Cubiam. — This  was  an  action  to  recover  damages  for  the 
killing  of  a  cow  by  a  hand-car  on  defendant's  railroad.  The  judg- 
ment must  be  affirmed  on  the  authority  of  the  R.  K.  Co.  v.  Wil- 
son, 28  Kan.  637;  s.  c.  11  Am.  &  Eng.  R.  R.  Cas.  447.  The  in- 
jury having  been  done  at  a  public  crossing,  the  court  instructed 
the  jury  to  find  a  verdict  for  the  defendant,  unless  the  injury  was 
caused  by  the  culpable  negligence  of  the  defendant,  its  a^nts  or 
employees.  Of  tnis,  the  company  has  no  cause  of  complamt.  The 
testimony  was  in  some  respects  contradictory,  but  there  was  testi- 
mony, sufficient  to  sustain  the  verdict,  showing  that  the  hand-car 
was  coming  at  an  unusual  rate  of  speed  on  a  down  grade,  with  a 
strong  wind  in  its  favor  and  helping  to  increase  the  speed.  The 
cow  was  seen  some  two  or  three  hundred  feet  before  tiie  crossing 
was  reached.  She  moved  slowly  and  deliberately  toward  the  track, 
but  no  brake  was  applied  until  the  car  was  within  thirty  feet  of 
the  crossing.  The  car  had  been  used  some  time,  and  the  brake  was 
smooth  and  could  not  stop  the  car  before  it  struck  the  cow.  If  it 
had  been  in  ^ood  condition,  the  car  might  have  been  stopped,  even 
after  the  bn^e  was  in  fact  applied,  and  if  it  had  been  applied  a 
hundred  feet  before  the  crossing  was  reached  would  have  stopped 
the  car  as  it  was.  There  was  some  portion  of  one  of  the  instruc- 
tions referring  to  other  and  improved  hand-cars  which  was  perhaps 
not  strictly  applicable  ;  and  yet,  as  appears  from  the  answers  of  the 
jury,  to  special  questions,  it  obviously  in  no  manner  affected  the 
verdict.  W  hile  there  was  this  testimony  as  above  described  suffi- 
15  A.  &  £.  R.  Cas.~34 
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cient  as  we  think  to  show  negligence,  it  should  also  be  stated  that 
there  was  testimony  of  a  different  tendency  given  by  tlie  defend- 
ant, which  would  nave  warranted  the  jury  in  finding  due  care, 
fiut  questions  of  fact  of  this  nature  upon  opposing  testimony  are 
settled  by  the  triers  of  fact    The  jnd^ent  will  be  aflSirmed. 


BUBLDTOTON  AND  M.   R  R  OcX 

V. 

Fbanzsn. 

(Adoanee  Cfcue,  Jfebradna.    January  18,  1884.) 

A  railroad  company  which  fails  to  fence  its  track  at  s  place  where  by  stat- 
ute it  is  required  to  fence  is  liable  for  stock  killed  or  injured  on  its  track  by 
its  engines  or  cars,  and  the  mere  negligence  of  the  owner  of  the  stock  is  no 
defence. 

Ebros  from  Oass  County. 
Marquette  &  Deweese  for  plainti£E. 
A.  ^eson  for  defendant. 

Maxwell,  J. — This  is  an  action  brought  by  the  defendant  in 
error  to  recover  the  vahie  of  a  cow  killed  by  the  cars  of  the  plain- 
tiff, at  a  point  on  its  railroad  whei*e  it  was  required  by  statute  to 
fence  its  track,  but  had  failed  to  do  so.  The  railroad  company,  in 
its  answer,  admits  that  the  cow  was  killed  by  an  engine  on  its  rail- 
road track,  which  at  the  time  was  operated  by  the  company^8 
agents,  and  that  notice  and  affidavit  of  the  killing  was  duly  served 
on  the  company's  agents,  etc.  For  further  answer  it  is  alleged 
that  said  ^^  killing  occurred  by  reason  of  the  fault  and  negligence  of 
the  plaintiff,  and  without  any  fault  or  negligence  on  the  part  of  the 
defendant."  There  is  no  reply,  and  it  is  strongly  urged  on  behalf 
of  the  plaintiff  in  error  that  the  allegation  of  n^ligence  is  thereby 
admitted,  and  thereby  the  company  excused.  On  the  trial  of  the 
case  in  the  court  below  a  verdict  was  returned  in  favor  of  the  de- 
fendant in  error,  upon  which  judgment  was  rendered.  It  appears 
from  the  testimony  that  the  animal  in  question  was  killed  a  short 
distance  east  of  Cedar  Creek  village,  in  Cass  County  ;  that  at  the 
place  where  the  accident  occurrea  tiie  track  runs  near  the  Platte 
river,  there  being  a  shallow  channel  of  the  river  between  the  south 
bank  and  an  island  on  which  the  plaintiff  pastiHred  his  cattle.  It 
also  appears  that  it  was  the  duty  of  the  company  to  fence  its  track 
at  this  point,  and  that  it  had  constructed  a  fence  on  the  south  side, 
but  none  on  the  north.  There  is  no  claim  that  the  defendant's 
cattle  were  wilfully  on  the  track,  and  the  proof  fails  to  show  n^- 


NEGLIGENO  E — A  NIMAL8  —FIRE.  631 

ligence.  But,  even  if  negligence  was  admitted,  it  wonld  afford  no 
excuse  where  stock  is  killed  by  the  cars  at  a  point  on  a  railroad 
where  it  is  its  duty  to  fence  the  track,  but  it  fails  to  do  so.  The 
Question  here  presented  was  before  this  court  in  the  case  of  B. 
&  M.  R.  K.  Co.  V.  Brinkman,  14  Neb.  70 ;  s.  c.  11  Am.  &  Eng. 
B.  B.  Cas.  488,  and  it  was  there  held  that  the  liability  of  the  rail- 
road company  exists  by  reason  of  the  statute,  without  regard  to 
the  question  of  negligence.  The'statute  declares  in  substance  that 
every  railroad  corporation  whose  Knes  of  road,  or  any  part  thereof, 
is  open  to  use,  shall,  within  six  months  thereafter,  erect  and  main- 
tain fences  on  the  sides  of  said  railroad  suitably  and  amply  suffi- 
cient to  prevent  cattle,  horses,  sheep,  and  hogs  from  getting  on 
said  railroad,  except  at  the  crossings  of  public  roads  and  highways, 
and  within  the  limits  of  towns,  cities,  and  villages,  etc.,  and  de- 
clares the  penalty  for  ^^  failing  to  fence  on  both  sides  thereof  against 
all  live-stock  running  at  large  at  all  points''  that  the  company 
"  shall  be  absolutely  liable  to  the  owner  of  any  live-stock  injuredf, 
killed,  or  destroyed  by  their  agents,  employees,  or  engineers,"  etc. 
The  statute  is  plain  and  unambiguous,  and  leaves  no  room  for  con- 
struction. A  railroad  company  failing  to  fence  its  track  at  a  point 
where  it  is  required  to  fence  is  liable  for  stock  killed  or  injured  on 
its  track  bv  its  eng^ines  or  cars,  and  the  mere  negligence  of  the 
owner  of  tne  stock  is  no  defence. 

The  judgment  of  the  court  below  is  clearly  right,  and  is  af- 
firmed* 


AiCHiBON,  ToPEEA  AND  Sauta  Fb  B.  B.  Oa 

V. 

Bioos. 

(Adwmee  Com,  Kansas,    March  4,  1884.) 

In  Kansas,  under  the  Railroad  Stock  Law  of  1874,  railroad  companies  are 
required  to  inclose  their  roads  with  a  good  and  lawful  fence,  to  prevent  ani- 
mals from  going  upon  their  roads,  and  in  counties  where  the  herd-law  of 
1872  is  in  force  cattle  ,are  not  allowed  to  run  at  large.  In  a  county  where 
both  of  these  laws  are  in  force,  an  owner  of  cattle  kept  and  pastured  them 
on  his  own  land,  through  which  a  railroad  was  constructed  and  operated, 
which  railroad  was  not  inclosed  by  any  fence  separating  it  from  the 
owner's  land,  and  the  cattle  strayed  upon  the  railroad,  where  one  of  them 
was  killed  by  the  railroad  company  in  the  operation  of  its  road.  Held,  that 
the  owner  of  the  cattle  may  recoTer  from  the  railroad  company  for  such 
injury. 

Where  the  plaintiff  sues  a  railroad  company  for  negligently  permitting  fire 
to  escape  from  one  of  its  engines,  whereby  forty  tons  of  hay  belonging  to  the 
plaintiff  were  destroyed,  and  the  jury  find  a  general  verdict  in  favor  of  the 
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plaintiff  and  agunst  the  railroad  company,  but  also  find  that  the  engine  from 
which  the  fire  escaped  was  **of  the  naost  approved  inyention  and  conetnic- 
tion,  so  far  as  the  appliances  for  preventing  the  escape  of  fire  were  con- 
cerned;" and  also  fina  that  the  engine  was  '*  in  good  condition,  so  far  as  all 
the  appliances  for  preventing  the  escape  of  fire  were  concerned ;"  and  abo 
find  tnat  the  engineer  who  managed  the  enf^ne  from  which  the  fire  escaped 
was  '*a  competent,  skilful,  and  careful  engineer;'*  and  there  was  no  evidence 
introduced  tending  to  show  that  the  engineer  mismanaged  the  engine,  or 
that  he  was  negligent  in  any  respect  with  regard  to  its  management ;  and  the 
jury  do  not  find  that  there  was  any  mismanagement  or  negligence  on  the  part 
of  the  engineer  ;  but,  in  answer  to  the  following  question  put  to  the  jury,  to 
wit,  '*  How  did  he  so  mismanage  his  engine  as  to  set  out  the  fire  P  the  jury 
answer,  **  We  cannot  tell ;"  and,  in  answer  to  the  further  question  put  to  the 
jury,  to  wit,  '*  In  what  does  the  negligence  of  the  railroaa  company  in  per- 
mitting the  fire  to  escape  from  its  engine  or  train  consist  ?"  the  jury 
answer,  *'We  cannot  tell;"  and  the  court  renders  judgment  upon  these 
special  findings  in  favor  of  the  defendant  and  against  the  plaintiff;  hdd,  that 
the  judgment  will  not  be  reversed  by  the  supreme  court.  A  railroad  com- 
pany is  not  liable  for  purely  accidental  fires  caused  by  its  engines. 

Error  from  Marion  Connty. 

For  plaintiff  in  error  Geo.  R.  Peck,  A.  A.  Hnrd,  W*  O.  CSamp- 
bell. 
For  defendant  in  error  L.  F.  Keller. 

Valentine,  J. — ^The  Atchison,  Topeka,  and  Santa  Fe  Railroad 
Company  has  filed  a  petition  in  error  in  this  court  to  reverse  a 
judgment  of  the  District  Court  of  Marion  County,  rendered  against 
the  railroad  company  and  in  favor  of  James  D.  Riggs,  and  Kiggs 
has  filed  a  cross-petition  in  error  t<freverse  a  judgment  rendered  by 
the  same  court  in  the  same  case  in  favor  of  the  railroad  company 
and  against  Riggs.  Riggs  was  the  plaintiff  in  the  court  below, 
and  in  his  petition  below  set  forth  two  causes  of  action :  Firet,  a 
cause  of  action  for  causing  the  death  of  his  cow  by  the  railroad 
company's  failing  to  fence  its  road,  as  required  by  chapter  94  of 
the  laws  of  1874,  whereby  the  cow  strayed 'upon  the  railroad  track, 
where  she  was  killed  through  the  negligence  of  the  railroad  com- 
pany in  operating  its  road ;  and  second,  a  cause  of  action  for  negli- 
gently permitting  fire  to  escape  from  one  of  the  company's  en- 
ffines,  whereby  forty  tons  of  hay  belonging  to  the  plaintiff  were 
destroyed.  Tjie  defence  was :  First,  a  general  denial ;  second,  that 
the  cow  was  killed  at  a  time  when  she  was  running  at  large,  in  vio- 
lation of  the  county  herd-law  of  1872,  which  was  then  in  force  in 
Marion  County,  where  the  cow  was  killed ;  and  third,  that  the  cow 
was  killed  on  the  railroad  track  where  it  crosses  a  public  highway. 
A  trial  was  had  before  the  court  and  a  jury,  and  the  jury  rendered 
a  general  verdict  in  favor  of  the  plaintiff  and  against  the  defendant 
on  both  causes  of  action,  and  also  made  certain  special  findings  of 
fact ;  and  upon  this  verdict  and  these  special  findings  of  fact  the 
court  below  rendered  judgment  in  favor  of  the  plaintiff  on  the 
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first  cause  of  action,  and  in  favor  of  the  defendant  on  the  second 
cause  of  action ;  and  the  defendant,  as  plaintiff  in  error,  now  com- 
plains of  the  judgment  rendered  on  the  first  cause  of  action,  and 
the  plaintiff  below,  defendant  in  error,  complains  of  the  judgment 
renaered  on  the  second  cause  of  action. 

As  to  the  first  cause  of  action,  it  appears  from  the  evidence  that 
during  all  the  time,  while  the  various  transactions  were  occurring 
out  of  which  the  plaintiff's  cause  of  action  is  supposed  to  have 
arisen,  the  defendant's  railroad  was  located  upon  and  passed 
through  the  plaintiff's  land,  a  portion  of  which  road  was  fenced 
and  a  portion  was  not  fenced,  though  all  of  it  could  have  been 
fenced ;  the  plaintiff's  cattle  were  kept  and  pastured  on  his  own 
land,  from  wnich  they  strayed  through  a  place  where  the  railroad 
was  not  fenced  on  to  the  company's  premises,  where,  immediately 
afterward,  the  plaintiff's  cow  was  killed  by  a  passing  train.  It  was 
also  admitted  that  the  county  herd-law  of  1872  (laws  of  1872, 
chap.  93),  as  well  as  the  railroad  stock-law  gf  1874  (laws  of  1874, 
chap.  94),  was  in  force  in  Marion  County,  Kansas,  where  the  cow 
was  kfTled.  These  are  not  all  the  facts  of  the  case,  but  these,  we 
think,  are  all  that  are  necessary  to  be  stated  for  the  purposes  of 
the  question  which  we  now  propose  to  discuss.  Tinder  these  facts, 
is  the  railroad  company  liaole «  That  the  railroad  company  was 
bound  to  fence  its  road,  and  for  its  failure  to  do  so  is  liable  for  the 
killing  of  the  plaintiff's  cow,  there  can  certainly  be  no  doubt,  un- 
less the  plaintiff,  by  his  own  wrong  or  negligence,  contributed  to 
the  injury.  See  Railroad  Stock  Law  of  1874,  and  the  numerous 
decisions  of  this  court  made  under  such  stock-law.  But  the  rail- 
road company  claims  that  the  plaintiff  did  commit  wrong  and  was 
guilty  of  negligence  in  permitting  his  cattle  to  run  at  large  in  his 
own  field  adjoining  the  railroad  track,  in  violation  of  the  herd-law 
of  1872,  as  the  company  claims,  which  precludes,  as  the  company 
claims,  all  right  on  the  part  of  the  plaintiff  to  recover  from  the 
railroad  company  for  the  killing  of  his  cow.  No^,  it  is  not 
claimed  that  the  plaintiff  is  precluded  from  his  right  to  recover 
merely  because  his  cattle  were  technically  trespassing  upon  the 
company's  premises,  or  upon  the  land  from  wnich  they  strayed 
when  they  entered  upon  the  company's  •premises  ;  for  this  court 
has  repeatedly  decided,  that  the  owner  of  cattle,  not  running  at 
large  in  violation  of  some  positive  statute,  but  rightfully  running 
at  large  under  the  statutes,  and  merely  straying  from  land  in  which 
the  owner  of  the  cattle  had  no  interest,  and  upon  which  the  cattle 
were  technically  trespassers,  to  and  upon  the  unfenced  premises  of 
a  railroad  company,  in  which  the  cattle  had  no  interest,  and  upon 
which  the  cattle  were  technically  trespassers,  might  recover  from 
the  railroad  company  for  any  injuries  uone  by  the  company  to  the 
plaintiff's  cattle  in  the  operation  of  its  road.  See  the  numerous 
decisions  made  by  this  court  upon  this  subject.   There  are  also  de- 
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cisions  of  other  courts  going  even  beyond  this.  Railway  Co.  v. 
Howard,  decided  by  the  supreme  court  of  Ohio,  April  24,  1883, 
11  Am.  &  Eng.  R.  R.  Cas.  488 ;  Toledo,  etc.,  Rv.  Co.  v,  Cary,  37 
Ind.  172;  Keliher  v.  Conn.  River  R.  R.  Co.,"  107  Mass.  411; 
McCall  V.  Chamberlain,  13  Wis.  637 ;  Dunkirk,  etc.,  R.  R.  Co.  v. 
Head,  90  Pa.  St.  454 ;  same  case,  1  Am.  &  Eng.  R.  R.  Cas.  166. 
Besides,  in  the  present  case  the  cattle  were  not  ti*e6passers  in  any 
sense  upon  the  land  of  the  plaintiff,  from  which  they  stniyed  upon 
the  premises  of  the  railroad  company,  and  they  could  hardly  be 
called  trespassers  upon  the  premises  of  the  railroad  company,  for 
the  fee  of  such  premises  was  in  the  plaintiff,  and  not  in  the  rail- 
road company,  and  he  had  a  right  to  use  such  premises  under  all 
circumstances,  and  in  any  manner  he  chose,  provided  his  use  of  the 
same  would  not  interfere  with  the  rightful  and  proper  use  of  the 
same  by  the  railroad  company.  He  wouM  have  a  right  to  drive 
his  cattle  across  the  railroad  track,  from  one  portion  of  his  land  to 
the  other,  or  even  to  pasture  his  cattle  upon  the  i*ailroad  track ; 

Erovided  he  did  not  interfere  with  the  rightful  use  of  the  premises 
y  the  railroad  company. 
The  railroad  company  claims  that  the  adoption  of  the  herd-law 
of  1872  in  Marion  County,  where  the  plaintiff's  cow  was  killed, 
virtually  put  the  common  law  in  force,  and  that,  under  the  com- 
mon law,  the  owner  of  cattle  must  take  care  of  the  same,  and  not 
permit  them  to  run  at  .large  or  to  trespass  upon  the  property  of 
others.  Now,  conceding  that  this  is  true,  and  we  think  it  is,  we 
do  not  think  that  it  will  prevent  the  plaintiff  from  recovering  in 
the  present  case.  The  plaintiff's  cow  was  rightfully  upon  the 
plaintiff's  own  land,  and  was  not  ti*espassing  upon  the  property  of 
any  person,  and  she  passed  directly  irom  the  plaintiff^s  own  land 
onto  the  premises  occupied  by  the  railroad  company — premises 
to  which  the  plaintiff  held  the  fee-simple  title,  and  in  which  the 
railroad  company  held  nothing  but  an  easement — and  she  was  en- 
abled to  pass  onto  such  railroad  premises  wholly  from  the  fault  of 
the  railroad  company  itself  in  not  inclosing  its  road  with  a  good 
and  sufficient  fence,  and  not  from  any  fault  of  the  plaintiff.  Under* 
such  circumstances,  we  think  there  is  no  decision  in  the  United 
States  holding  that  the  pftiintiff  is  not  entitled  to  recover;  while 
there  are  numerous  decisions  in  several  of  the  States,  made  utider 
similar  circumstances,  holding  that  the  plaintiff  may  recover. 
Shepard  v.  Buffalo,  etc.,  R.  R.  Co.,  35  N.  Y.  641 ;  R^.  Co.  v.  How- 
ard, just  decided  by  the  supreme  court  of  Ohio,  April  24,  1883, 11 
Am.  &  Eng.  R.  R.  Cas.  488  ;'Mead  v.  Burlington,  etc.,  R.  R.  Co., 
62  Vt.  278 ;  s.  c,  7  Am.  &  Eng.  R.  R.  Cas.  550 ;  Wilder  v. 
M.  C.  R.  R.  Co.,  65  Me.  332 ;  Cleveland,  etc.,  Ry.  Co.  v.  Crossley, 
36  Ind.  370 ;  Toledo,  etc.,  R.  R.  Co.  v.  Cary,  37  Ind.  172 ;  Cin- 
cinnati, etc.,  R.  R.  Co.  V.  Ridge,  54  Ind.  39 :  Cincinnati,  etc,  R.  R. 
Co.  V.  Hildreth,  77  Ind.  504 ;  Rodgers  v.  I^ewburyport  R.  R  Co., 
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83  Mass.  (1  Allen)  16 ;  Keliher  v.  Conn.  River  R.  R.  Co.,  107 
Mass.  411 ;  Corry  v.  G.  W.  Ry.  Co.,  6  R.  B.  L.  R.  237 ;  s.  c, 
7  Q.  B.  L.  R,  322;  s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  612; 
McCoy  V.  Cal.  R.  R.  Co.,  40  Cal.  532 ;  McCall  i;.  Chamberlain,  13 
Wis.  637;  Dunnigan  v.  the  C.  &  N.  W.  Ry.  Co.,  18  Wis.  33; 
Brown  v.  the  M.,  etc.,  Ry.  Co.,  21  Wis.  39 ;  Curry  v.  the  C.  &. 
N.  W.  Ry.  Co.,  43  Wis.  665  ;  Veerhusen  v.  the  C.  &  N.  W.  Rv. 
Co.,  53  Wis.  689 ;  s.  c,  6  Am.  &  Eng.  R.  R.  Cas.  583 ; 
Dunkirk,  etc.,  R.  R.  Co.  v.  Mead,  90  !ra.  St.  454;  s.  c,  1 
Am.  &  Eng.  R.  R.  Cas.  166 ;  Hinman  v,  Chicago,  etc.,  R.  R  Co., 
28  1  A.  491 ;  Horn  v.  A.  &  St.  L.  R.  R.  Co.,  35  N.  H.  169 ; 
White  V.  the  Concord  R.  R.  Co.,  30  N.  H.  (10  Foster)  188 ;  Keech 
V.  the  B.  &  W.  Ry.  Co.,  17  Md.  32. 

These  cases  were  decided  in  States  where  the  common  law  is  in 
force,  except  as  modified  by  statutory  or  constitutional  provisions ; 
and  in  several  of  such  States  the  common  law  with  reference  to 
fences  and  stock  running  at  large  is  in  force,  except  as  modified 
by  the  particular  statutory  provision  requiring  railroad  companies 
to  fence  their  roads.  Hence,  it  would  seem  that  these  decisions 
necessarily  have  close  application  to  the  present  case.  The  rail- 
road company  also  cites  a  long  list  of  authorities  where  it  was  held 
that  the  plaintiff  was  not  entitled  to  recover  under  circumstances 
which,  the  railroad  company  claims,  are  similar  to  the  circum- 
stances in  the  present  case.  The  principal  of  such  authorities  are 
the  following :  Jackson  v,  R;  &  n.  R.  K.  Co.,  25  Vt.  150  ;  Bemis 
V.  Conn.,  etc.,  R.  R.  Co.,  42  Vt.  375 ;  Chapin  v,  the  Sullivan  R.  R. 
Co.,  39  N.  H.  53 ;  Giles  v.  B.  &  M.  R.  R.  Co.,  55  N.  H.  552 ; 
Perkins  v.  Eastern,  etc.,  R.  R.  Co.,  29  Me.  307 ;  JEames  v.  S.  &  L. 
R.  R.  Co.,  98  Mass.  560;  McDonnell  v.  Pittsburg,  etc.,  R.  R.  Co., 
115  Mass.  564 ;  Darling  v.  Boston  &  Albany  R.  R.  Co.,  121  Mass. 
118  ;  Marsh  v.  N.  Y.,  etc.,  R.  R.  Co.,  14  Barb.  364 ;  Nance  v. 
Cayuga,  etc.,  R.  R.  Co.,  26  N.  Y.  428*;  Bennett  v,  Chicago,  etc. 
R.  R.  Co.,  19  Wis.  159 ;  Walsh  v.  the  V.  and  T.  R.  R.  Co.,  8  Nev. 
110;  Pittsburg,  etc.,  R.  R.  Co.  ^.  Methven,  21  O.  St.  586;  the 
Peoria,  etc.,  R.  R.  Co.  v.  Champ,  75  111.  578 ;  Ricketts  v.  E.  W., 
etc.,  R.  R.  Co.,  12  C.  B.  (Eng.)  160. 

It  will  be  seen  by  an  inspection  of  the  foregoing  cases  that  they 
are  not  applicable  to  the  present  case.  The  plaintifPs  animals  in 
such  cases  were  not  only  trespassers  upon  the  property  of  the  rail- 
road company,  but  they  were  also  trespassers  upon  the  property 
from  which  they  passed  when  they  entered  upon  the  property  of 
the  railroad  company.  In  such  cases  the  various  animals  mentioned 
were  wholly  and  entirely  trespassers ;  while  in  the  present  case 
they  were  not  trespassers  at  all,  which  renders  those  cases  very 
materially  different  from  the  present  case.  In  many  of  the  cases 
above  cited,  not  onlv  those  cited  on  the  part  of  the  plaintiff,  but 
also  those  cited  on  the  part  of  the  defendant,  the  courts  have  held 
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that  the  statutes  wnich  require  railroad  companies  to  fence  dieir 
roads  do  so  solely  for  the  benefit  of  adjoining  proprietors,  and  not 
for  the  benefit  of  others,  and  therefore  such  courts  hold  that  when 
animals  are  rightfully  on  the  premises  of  adjoining  proprietors  and 
escape  therefrom  on  to  the  premises  of  a  railroad  company,  because 
of  a  want  or  insuflBciency  of  fences  which  the  railroad  company  is 
requir^  by  law  to  build,  the  railroad  company  will  be  held  to  be 
liable  to  the  owner  of  the  animals  for  any  injury  done  by  the 
railroad  company  to  the  animals  in  the  operation  of  its  road, 
although  the  railroad  company  may  not  be  guilty  of  any  wrong  or 
negligence  except  the  wrong  or  negligence  of  failing  to  build 
and  maintain  a  ^ood  and  sufficient  fence.  But  whei'e  the 
animals  are  not  rightfully  on  the  land  of  the  adjoining  pro- 
prietors, but  are  trespassing  thereon,  and  they  pass  directly 
from  such  land  on  to  the  property  of  the  railroad  company, 
because  of  a  want  or  insufficiency  of  fences  which  the  railroad 
company  is  required  to  build,  and  the  animals  become  tres- 
passers upon  the  premises  of  the  railroad  company  also,  such  owner, 
cannot  recover  for  any  injury  done  to  the  animals  in  the  ordinary 
operation  of  the  railroad,  and  this  for  the  reason  that  the  plaintiff 
is  as  much  of  a  wrongdoer  as  the  defendant.  There  ai-e  other 
authorities,  however,  who  hold  that  a  railroad  company  is  required 
to  fence  its  road,  not  only  for  the  benefit  of  adjoining  proprietors, 
but  also  for  the  benefit  of  the  travelling  public ;  for,  as  they  hold, 
if  the  railroad  company  fence  its  road  so  that  animals  cannot  enter 
iipon  its  property,  it  thereby  makes  travel  and  transportation  much 
safer  upon  its  road  than  the  same  otherwise  would  or  could  be ;  and 
therefore  in  some  of  such  cases  it  is  held  that  the  railroad  com- 
pany must  pay  all  damages  for  any  animal  injured  because  of  a 
want  of  a  good  and  sufficient  fence,  which  the  i*ailroad  company  is 
required  to  build,  although  the  owner  of  the  animal  maybe  equally 
as  guilty  of  wrongdoing  as  the  railroad  company,  and  althougn  the 
animal  may  have  been  a  trespasser  not  only  upon  the  property  of 
the  railroad  company,  but  also  upon  the  property  from  which  it 

Massed  when  it  entered  upon  the  property  of  tiie  railroad  company, 
'he  Toledo,  etc.,  R.  R.  Co.  v.   Gary,  37  Ind.  172;   McCall  v. 
Chamberlain,  13  Wis.  637. 

These  authorities  probably  go  a  little  too  far.  We  suppose  that 
the  statutes  of  Kansas  requiring  railroad  companies  to  fence  their 
roads  were  enacted  for  the  benefit  of  all  persons  who  may  possibly 
be  benefited  by  thepi,  including  the  adjoining  proprietors  and  all 
persons  who  may  legally  allow  their  stock  to  run  at  large,  and  also 
the  travelling  public. 

Counsel  for  the  railroad  company  also  cite  the  following  decis- 
ions of  this  court  as  tending  to  show  that  in  herd-law  counties 
cattle  are  wrongfully  "  running  at  large"  even  where  they  are  kept 
on  the  owner's  own  land,  unless  they  are  so  confined  that  they  can* 
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not  pass  from  the  owner's  land  on  to  the,  right  of  way  of  the  ml- 
road  company,  and  that  in  all  eases  where  the  ownei*'8  cattle  escape 
from  his  own  land»  because  of  a  want  of  sufficient  fences,  he  can- 
not recover.  C.  B.  R  K.  Co.  v.  Lea,  20  Kan.  853  ;  K.  P.  Ry.  Co. 
V.  Landis,  24  Kan.  406 ;  U.  P.  Ry.  Co.  v.  Dyche,  28  Kan.  200 ;  St. 
L.  &  S.  F.  Ry.  Co.  v.  Mossman,  30  Kan.  336. 

Now,  we  do  not  think  that  these  decisions  control  the  present 
case,  whatever  may  have  been  said  in  any  one  of  the  opinions  therein 
delivered. 

In  the  first  case,  the  animal  was  running  at  large  in  the  night 
time  in  violation  of  the  night  herd-law  of  1868,  as  well  as  in  viola- 
tion of  the  county  herd-law  of  1872 ;  and  the  animal  did  not  pass 
directly  from  its  owner's  premises  on  to  the  premises  of  the  rail- 
road company,  but  was  a  trespasser  before  it  passed  on  to  the  rail- 
road company's  premises,  as  well  as  afterward.  And  the  language 
of  these  two  herd-laws  is  different.  In  the  night  herd-law  of  1868, 
the  owner  of  domestic  animals  is  required  to  "keep  them  confined," 
while  under  the  provisions  of  the  county  herd-law  of  1872  the  an- 
imals are  not  allowed  to  "  run  at  large.'' 

In  the  second  and  third  cases,  the  animals  were  running  at  large 
in  violation  of  the  night  herd-law  of  1868,  and  not  in  violation  of 
the  county  herd-law  of  1872. 

In  the  fourth  case,  the  question  as  to  the  force  or  effect  of  any 
herd-law  was  really  not  decided.  In  the  fourth  case,  the  only 
question  really  decided  was  that  the  signatures  to  a  petition  for  a 
county  herd-law  presented  to,  and  acted  upon  favorably  by  the 
board  of  county  commissionei*8  will  afterward  be  presumed  to  be 
the  genuine  signatures  of  legal  votera  of  the  county.  This  was 
really  tlie  only  question  presented  to  the  court  by  counsel,  or  de- 
cided by  the  court ;  although  other  questions  may  have  been  in  the 
case.  We  think  we  may  consider  the  question  presented  to  us  in 
the  present  case  as  being  really  a  new  question  and  presented  to  us 
for  the  first  time  in  this  case ;  and  being  thus  presented  to  us  for 
the  first  time  in  this  case,  we  decide  the  question  as  above  indicated. 
Any  other  decision  would  work  great  hardship  to  the  oT^ners  of 
land  in  herd-law  counties.  The  railroad  companies  might  with 
impunity  refuse  to  fence  their  roads,  as  requirea  by  law  ;  lor  when- 
ever sued  for  stock  killed  by  them,  they  would  say  to  the  plaintiff, 
"  You  were  equally  guilty  of  wrong-doing,  and,  therefore,  you  cannot 
recover."  And  they  would  thereby  defeat  the  plaintiff's  action. 
Under  such  circumstances,  the  owners  of  land  in  nerd-law  counties 
would  be  obliged  to  build  all  partition  fences  between  themselves 
and  the  right  of  way  occupied  by  railroad  companies,  or  be  de- 
prived of  the  use  of  their  lands  for  keeping  or  pasturing  stock 
thereon.  In  the  present  case,  the  plaintiff  was  at  the  time  of  the 
injury  pasturing  his  cattle  on  corn-stalks  in  his  own  field  ;  which  if 
the  railroad  company's  theory  of  the  law  is  correct,  he  could  not 
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have  done  with  any  decree  of  safety  without  firet  building  a  fence 
between  that  portion  of  his  land  occupied  by  himself  and  tliat  por- 
tion thereof  occupied  by  the  railroad  company  as  a  right  of  way. 
If  the  theory  of  tne  railroad  company  is  correct,  the  owner  of  lands 
in  a  herd-law  county  would  have  to  abandon  the  use  of  his  stalk- 
fields,  his  stubble-nelds,  his  grass-lands,  his  woods,  and  all  other 
lands  which  he  wished  to  use  merely  for  the  purposes  of  pasture, 
unless  he  first  built  at  his  own  expense  sufficient  fences,  between  the 
land  occupied  by  himself  and  that  occupied  by  the  railroad  com- 
pany,  to  prevent  bis  stock  from  passing  onto  the  right  of  way  of  the 
railroad  company.  This  would  oe  a  great  hardship  to  all  such  per- 
sons, and  might  result  in  great  loss. 

We  think  the  plaintiff  is  entitled  to  recover  in  this  action.  His 
cattle  were  confined  and  not  permitted  to  run  at  large,  as  to  all 

Eersons  except  the  railroad  company  ;  and  if  the  railroad  company 
ad  done  its  duty,  they  would  have  been  confined  and  not  been  per- 
mitted to  run  at  large  as  to  any  person,  not  even  as  to  the  railroad 
company.  And  can  the  railroad  company  be  permitted  to  plead 
its  own  failures,  and  take  advantage  of  its  own  wrong,  by  setting 
up  as  a  defence  that  the  plaintifPs  cattle  were  running  at  large,  in 
his  own  field  without  any  sufficient  fence  between  the  plaintifTs 
premises  and  the  land  occupied  by  the  railroad  company  t  If  the 
plaintiffs  cattle  were  running  at  lar^e  at  all,  they  were  doing  so 
merely  because  of  the  fault  of  the  railroad  company  in  not  bnilaing 
a  fence.  We  do  not  think  they  were  Vunning  at  large  within  the 
meaning  of  the  herd-law ;  and  as  the  railroad  company  was  the 
only  party  in  fault  it  certainly  had  no  right  to  claim  that  they 
were  running  at  large  at  all.  We  think  the  plaintiff  may  re- 
cover. 

Of  course,  where  a  railroad  company  incloses  its  road  with  a  good 
and  sufficient  fence,  and  afterward,  some  breachy  animal  breaks 
through  or  over  such  fence,  and  enters  upon  the  company's  prem- 
ises, the  company  will  not  be  liable  for  any  accidental  injury  done 
to  the  animal,  although  the  animal  may  have  passed  directly  from 
its  owner's  premises  onto  the  railroad  company's  premises.  Hance 
V.  Cayuffa,  etc.,  Ry.  Co.,  26  N.  Y.  428 ;  Fisher  v.  The  Farmers' 
Loan  and  Trust  Co.,  21  Wis.  73.  And,  also,  if  the  owner  of  the 
animal  should  negligently  permit  the  same  to  enter  upon  the  rail- 
road company's  tracK  at  or  about  the  time  when  a  train  was  pass- 
ing, and  the  animal  should  thereby  be  injured,  the  owner  could  not 
recover.  And  although  the  owner  of  live-stock  may  permit  the 
same  to  pasture  on  his  land  in  the  vicinity  of  a  railroad  track,  and 
although  the  railroad  company  may  be  in  fault  in  not  building  a 
fence,  yet  the  owner  must  use  reasonable  and  ordinary  care  and 
diligence  for  the  safety  and  protection  of  his  stock,  or  he  cannot 
recover.  This  leads  us  to  the  question  whether  the  plaintiff  was 
guilty  of  any  culpable  negligence  or  not,  independent  of  the  herd- 
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law.  It  seems  from  the  evidence  that  at  the  time  the  cow  was  killed 
tlie  plainttflE's  cattle  were  kept  and  pastured  on  his  own  land,  in 
charge  of  a  son  of  the  plaintiflf  and  a  hired  man  who  were  chopping 
wood  about  forty  rods  distant.  When  the  son  and  hired  man 
heard  the  train  coming,  they  started  to  find  the  cattle,  but,  before 
they  reached  the  place  wliere  the  cattle  were  then  situated,  the 
train  had  parsed  and  the  cow  was  killed.  At  this  time,  there  was 
a  very  severe  snow  storm,  and  the  cattle,  in  order  to  find  shelter 
had  passed  from  the  plaintiff's  premises  onto  the  railroad  track; 
and  the  storm  was  so  severe,  and  the  window  of  the  engineer's  cab 
was  so  covered  with  ice  and  snow,  that  he  could  not  see  ahead  of 
the  train  more  than  about  four  hundred  feet  and  he  did  not  see  the 
cattle  until  he  was  so  near  to  them  that  he  could  not  stop  the  train 
and  thereby  avoid  the  injury.  Under  the  evidence,  we  would  think 
that  neither  the  plaintiff  nor  the  defendant  was  guilty  of  any  cul- 
pable negliffence  independent  of  the  herd-law  ana  stock-law.  Evi- 
dently, nnder  the  veraict  and  findings  of  the  jury,  the  plaintiff  was 
not  guilty  of  any  culpable  contributory  negligence.  There  was  also 
some  evidence  tending  to  show  that  the  plaintiff  had  waived  the 
buildinff  of  a  fence  at  the  place  where  the  cattle  passed  from  the 
plaintiff's  premises  onto  the  railroad  track ;  but  whether  the  plain- 
tiff did  waive  the  building  of  such  fence,  or  not,  we  think 
was  fairly  submitted  to  the  jury,  and  the  jury  found  in  favor 
of  the  plaintiff  and  against  the  defendant;  and  we  think  the 
verdict  and  findings  of  the  jury  upon  this  question  are  also  correct. 

This  we  think  disposes  of  the  first  cause  or  action,  and  we  shall  now 
proceed  to  consider  the  second  cause  of  action. 

The  second  cause  of  action,  as  before  stated,  was  for  negligently 
permitting  fire  to  escape  from  one  of  the  company's  engines,  where- 
by forty  tons  of  hay  belonging  to  the  plaintiff  were  destroyed.  Now, 
while  the  jury  found  a  general  verdict  in  favor  of  the  plaintiff  and 
against  the  defendant,  yet  the  jury  also  found  that  the  engine  from 
wliich  the  fire  escaped  was  "  of  the  most  approved  invention  and 
construction,  so  far  as  the  appliances  for  preventing  the  escape  of 
fire  were  concerned ; "  and  also  found  that  the  engine  was  "  in 
good  condition,  so  far  as  all  the  appliances  for  preventing  the  es- 
cape of  fire  were  concerned ;"  and  also  found  that  the  engineer  who 
managed  the  engine  from  which  the  fire  is  claimed  to  have  escaped 
was  "  a  competent,  skilful  and  careful  engineer."  There  was  no 
evidence  introduced  tending  to  show  that  the  engineer  mismanaged 
the  engine,  or  that  he  was  negligent  in  any  respect  with  regard  to 
its  management ;  and  the  jury  did  not  find  that  there  was  any  mis- 
management or  negligence  on  the  part  of  the  engineer;  but  in 
answer  to  the  following  question  put  to  the  jury,  to  wit,  "  How 
did  he  so  mismanage  his  engine  as  to  set  out  the  fire  ?"  the  jury 
answered  "  we  cannot  tell."  And,  in  answer  to  the  further  ques- 
tion put  to  the  jury,  to  wit,  "  In  wl^at  does  the  negligence  of  the 
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railroad  company  in  permitting  the  fire  to  escape  from  its  engine 
or  train  consist?"  tne  jury  answered  ''we  cannot  tell."  Under 
the  findings  of  the  jnrj  and  the  evidence,  we  must,  therefore,  con- 
sider that  the  engine  was  complete  and  perfect  in  every  respect,  so 
far  as  the  appliances  for  preventing  the  escape  of  fire  were  con- 
cerned, and  that  the  engineer  was  a  competent,  skilful  and  careful 
engineer,  and  that  there  was  nothing  in  the  case  tending  to  show 
that  he  was  negligent  in  the  management  of  his  en^ne ;  and  we 
cannot  imagine  wnere  there  could  be  any  other  room  lor  negligence 
on  the  part  of  the  railroad  company  in  peimitting  the  fii-e  to  es- 
cape which  is  supposed  to  have  caused  the  injury.  And  hence,  we 
think  the  court  below  did  not  err  in  rendering  judgment  in  favor 
of  the  railroad  company  and  against  the  plain  tin  on  the  special  find- 
ings of  the  jury  ;  or  at  least  as  all  presumptions  are  in  favor  of  the 
correctness  of  the  decision  of  the  court  below,  we  cannot  say,  mere- 
ly because  the  jury  found  a  general  verdict  in  favor  of  the  plaintifE 
and  against  the  defendant,  that  the  court  below  erred  in  rendering 
the  judgment  which  it  did  render.  As  frequently  decided  in  this 
court,  railroad  companies  are  not  insurers  against  fire,  but  are  lia^ 
ble  only  for  negligence ;  and  if  they  are  guilty  of  no  negligence, 
then  no  action  can  be  maintained  against  them  for  any  accidental 
fire  caused  by  the  escape  of  fire  from  their  engines.  In  the  present 
case,  under  the  evidence  and  the  special  findings  of  the  jury,  it 
must  be  held  that  the  fire  which  destroyed  the  pkintifPs  hay  was 
purely  an  accidental  fire,  and  was  not  caused  by  the  negligence  of 
any  person. 

The  judgment  of  the  court  below  will  be  affirmed. 

Contributory  Negligencei — As  to  the  contributory  negligence  of  a  party  pas- 
turing his  cattle  in  an  open  field  when  he  knows  that  a  rulroad  company  has 
failed  to  perform  its  statutory  duty  of  constructing  and  maintaining  a  suffi- 
cient fence,  see  Cressly  v.  Northern  R.  R  Co.,  and  note,  infra. 

Fires.—  A  full  review  of  the  authorities  as  to  the  law  of  fires  kindled  by  spailn 
from  railroad  engines  will  be  found  in  the  note  to  Brown  v,  Atlanta,  etc.,  Air 
Line  R.  Co.,  18  Am.  &Eng.  R.  R.  Cas.  479. 


Cbessly 

V. 

NoBTHEBN  Bailboad  Cobforahon. 

(Advance  Gaae,  New  BampMre,    Jttne^  1880.) 

Where,  by  reason  of  the  failure  of  a  railroad  company  to  fence  its  land  as 
required  by  statute,  animals  grazing  on  adjoining  lands  are  killed,  the 
railroad  company  is  not  exempt  from  liability  by  reason  of  the  fact  that  the 


NEGLIGEKOB — ^ANIMALS — FENCES.  641 

owner  of  the  cattle  knew  of  the  company^s  negligence  when  he  turaed  them 
out  to  graze. 

Case  for  kiUing  the  plaintiffs  mare,  through  the  neglect  of  the 
defendants  to  maintain  a  snfScient  fence  h^tween  their  railroad 
and  the  highway.  The  plaintiff,  knowing  the  want  of  a  fence, 
turned  his  mare  into  the  highway  to  feed,  and  she  wandered  at 
large  and  unattended  in  the  highway  within  the  limits  of  the 
plaintiff's  farm  and  upon  the  railroad,  and  was  overtaken  by  the 
defendants'  cars  and  killed. 

Yerdict  for  the  defendants,  and  motion  for  a  new  trial. 

Hawthorne  &  Davis  for  plaintiff. 

Mngridge  for  defendant. 

Stanley,  J. — ^The  plaintiff's  mare  was  grazing  upon  his  land.  It 
is  not  material  that  it  was  on  land  in  which  the  public  had  an  ease- 
ment, since  her  grazing  did  not  interfere  with  the  public  rights, 
and  subject  to  these  rights,  the  plaintiff  was  entitled  to  the  use  of 
the  land  within  the  limits  of  the  highway  as  fully  as  to  the  use  of 
any  land  he  owned.  Makepeace  v.  Worden,  1  N.  H.  16 ;  Avery 
V.  Maxwell,  4  Id.  37;  State  v.  New  Boston,  11  Id.  407;  Baker  v. 
Shepard,  24  Id.  208.  This  case  must  therefore  be  decided  upon 
the  same  principles  as  if  the  animal  had  wandered  from  the  plain- 
tiff's field,  through  which  the  railroad  was  built,  and  had  been 
killed  in  consequence  of  a  defect  in  the  fence,  which  the  defend- 
ants were  bound  to  maintain.  In  such  cases  the  law  is  well  set- 
tled. Woolson  V.  N.  R.  19  N.  H.  267 ;  Chapin  v.  Sullivan  R., 
39  Id.  664;  Dean  v.  Sullivan  R,  22  Id.  316 ;  Cornwall  v.  Sullivan 
R.,  28  Id.  161 ;  Smith  v.  Eastern  R,  35  Id.  356 ;  Towns  v.  Cheshire 
R,  211  d.  368;  Giles  v.  B.  &  M.  R,  66  Id.  652. 

Whether  the  change  made  by  the  enactment  of  the  General 
Statutes,  chapter  148,  section  1,  whereby  railroads  are,  in  terms, 
required  to  fence  on  both  sides  of  their  road,  except  at  their  inter- 
section with  highways,  has  so  changed  their  liabilities  that  now 
fhey  are  answerable  for  all  damage  occasioned  by  their  neglect  to 
perform  this  duty,  whether  such  oamage  is  to  the  property  of  ad- 
joining land-owners  or  not,  we  need  not  now  consider,  since  upon 
the  facts  found,  we  hold  that  the  plaintiff's  mare  was  rightfully  in 
the  highway.  It  may  however  be  suggested  that  the  change  to 
which  we  have  adverted  was  regarded  by  the  commissioners  who 
revised  the  General  Statutes  as  material,  as  is  shown  by  the  mar- 
ginal note  of  their  report.     Chap.  149,  §  1. 

The  instructions  to  the  jury  made  the  liability  of  the  defend- 
ants depend  upon  the  want  of  ordinary  care  by  the  plaintiff  in 
turning  his  mare  into  the  highway.  This  was  error.  As  we  have 
seen,  the  plaintiff's  rights  in  the  highway  were  the  same  as  in  any 
other  land  owned  by  him,  except  so  far  as  they  were  modified  by 
the  public  rights,  and  in  such  cases  neither  his  rights  nor  the  de 
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fendants'  liabilities  are  affected  by  the  plaintiff's  want  of  ordinary 
care.  If  the  plaintiff  had  the  right  to  turn  his  mare  into  the  high- 
way to  feed,  due  care  was  not  required  of  him  to  prevent  her  es- 
cape to  the  defendants'  track.  The  fact  that  they  had  neglected 
to  fence  their  roadway,  and  the  plaintiff's  knowledge  of  that  fact, 
did  not  deprive  him  of  the  rightful  use  of  his  land.  The  defend- 
ants' neglect  did  not  impose  upon  the  plaintiff  any  obligation,  or 
put  him  under  any  disability  with  respect  to  the  reasonable  enjoy- 
ment of  his  property.  The  defendants  electing  to  use  their  road 
without  complying  with  the  law,  which  required  them  to  fence  it, 
they  assumed  the  risk  of  the  accident  which  happened  in  this  case 
as  a  consequence  of  their  neglect.  It  is  not  a  question  here  whether 
the  plaintiff  had  an  active  agency  in  causing  the  injury  of  which 
he  complains.  If  it  were  it  might  be  incumbent  on  him  to  show 
that  he  was  in  the  exercise  of  ordinary  care.  Here  the  question 
is,  whether  the  plaintiff  is  to  be  deprived  of  a  remedy  for  an  in- 
jury caused  to  him  while  in  the  ordinary  use  of  his  property.  By 
the  common  law  the  plaintiff  was  bound  to  keep  his  mare  upon 
his  own  land ;  but  here  the  statute  imposed  that  duty  upon  the  de- 
fendants, and  the  rights  of  the  parties  are  to  be  determined  by  the 
statute.  If  the  plaintiff  is  held  to  the  same  care  as  the  common 
law  requires  of  him,  the  statute  is  inoperative. 

In  Ohio  the  law  is  that  where  the  plaintiff,  in  the  ordinary  exer- 
cise  of  his  own  right,  allows  his  property  to  be  in  an  exposed  or 
hazardous  position,  and  it  becomes  injured  by  the  negligence  of 
defendant,  he  is  entitled  to  damages.  By  his  allowing  his  prop- 
erty to  be  exposed  to  damage  he  took  upon  himself  the  risk  of  loss 
or  injury  by  mere  accident,  but  did  not  thereby  voluntarily  incur 
the  risk  of  injury  by  the  negligence  of  another.  Kerwhaker  v.  C. 
C.  &  C.  R,  3  Ohio  St.  172. 

In  Michigan  it  is  held  that  the  negligence  of  the  plaintiff  will 
not  bar  his  recoveiy.  F.  &  P.  M.  II.  Co.  v.  Lull,  28  Mich.  510. 
In  that  case  Cooley,  J.,  says :  "  Indeed,  if  contributory  negli^nce 
could  constitute  a  defence,  the  purpose  of  the  statute  might  be  in 
a  great  measure  if  not  wholly  defeated,  for  the  mere  neglect  of  the 
railway  company  to  observe  the  directions  of  the  statute  would 
render  it  unsafe  for  the  owner  of  beasts  to  suffer  them  to  be  at 
large,  or  even  on  his  own  ground,  in  the  vicinity  of  the  road,  so 
that  if  he  did  what  but  for  the  neglect  of  the  company  it  would  be 
entirely  safe  and  proper  for  him  to  do,  the  very  neglect  of  the 
company  would  constitute  its  protection,  since  that  neglect  alone 
rendered  the  conduct  of  the  plaintiff  negligent." 

If  the  liability  of  the  defendants  depends  on  the  exercise  of  or- 
dinary care  by  the  plaintiff,  the  defenaants  need  never  fence  their 
road  so  far  as  respects  adjoining  owners.  The  plaintiff  could  not 
enjoy  the  full  benefit  of  his  land.  He  could  only  make  such  use  of 
it  as  would  not  require  it  to  be  inclosed.     His  use  of  it  would  de- 
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pend  on  the  pleasure  of  the  defendants.  It  is  not  contribntorj 
negligence,  within  the  meaning  of  the  rnle,  for  the  owner  to  past- 
ure his  stock  upon  his  own  land  because  the  railroad  fails  to  dis- 
charge its  statutory  duty  and  fence  its  road.  Shepard  v.  N.  T.  & 
E.  R,  35  K  Y.  641. 

Whether  the  defendants  would  be  liable  if  the  plaintiff  wilfully 
drove  his  mare  upon  the  railroad  or  drove  her  and  left  her  in  an 
exposed  situation,  we  need  not  consider,  since  the  facts  stated  do 
not  raise  such  a  question.  There  can  however  be  no  doubt  of  the 
plaintiff's  ri^ht  to  use  his  land  as  he  pleases,  doin^  no  unnecessair 
injury  to  otners.  There  was  no  negligence  in  his  pasturing  his 
mare  upon  his  own  premises,  although  he  was  aware  of  the  defect- 
ive condition  of  the  fence,  which  it  was  the  duty  of  the  defendants 
to  maintain.  Corwin  v.  N.  Y.  &  E.  R,  13  '^.  Y.  42,  49,  54 ;  1 
Thomp.  Neg.  531 ;  Rogers  v.  Newburyport  R.,  1  Allen,  16.  In 
Horn  V.  A.  &  St.  L.  K.,  35  N.  H.  169,  and  Smith  v.  E.  R.,  Id. 
356,  the  defendants  were  held  liable  because  they  had  neglected 
their  duty,  and  the  question  of  contributory  negligence  was  not 
suggested.  In  McCoy  v.  Cal.  Pac.  R.,  40  Cal.  532 ;  s.  c,  6  Am. 
Rep.  623,  the  court  says :  "  Nor  was  the  plaintiff  guilty  of  contrib- 
utory negligence,  from  the  fact  that  he  knew  tnat  the  road  was 
not  fenced  when  he  turned  his  stock  into  the  field.  Th^  neglect 
of  the  defendant  to  build  the  fence  certainly  did  not  operate  to 
dispossess  the  plaintiff  of  his  entire  field,  or  what  is  tne  same 
thing,  prevent  iiim  from  making  a  lawful  use  of  it." 

It  is  no  answer  to  say  that  the  land-owner,  if  aggrieved  by  the 
negligence  of  the  railroad,  has  a  remedy  by  proper  proceedings  to 
compel  the  building  of  the  fence,  or  if  the  road  neglect  after  no- 
tice, by  building  it  liimself  and  recovering  double  the  cost  from  the 
railroad.  Justice  does  not  require  that  the  land-owner  shall  be 
compelled,  before  he  can  enjoy  his  property,  to  discharge  a  duty 
which  the  law  places  elsewhere,  and  take  the  risk  of  payment,  even 
thougli  he  may  have  double  pay. 

In  Wilder  v.  Maine  Cent.  K,  65. Me.  332;  s.  c,  20  Am.  Rep. 
698,  the  court  says :  "  The  owner  of  land  has  a  right  to  use  it  m 
the  natural  and  ordinary  way  for  purposes  for  which  it  is  fit.  This 
right  does  not  depend  upon  the  performance  or  non-performance 
of  any  duty  or  obligation  enjoined  by  law  upon  another  in  respect 
to  his  land.  He  has  a  right  to  expect  that  tne  requirements  of  law 
will  be  complied  with,  and  to  act  accordingly.  Nor  does  his 
knowledge  that  they  have  not  been  affect  his  riffht  of  use  one  way 
or  the  other.  If  it  did  the  neglect  of  the  other  to  obey  the  law 
might  operate  to  prevent  him  from  the  lawful  use  of  his  own  prop- 
erty." 

The  true  principle  applicable  to  this  class  of  cases  is  stated  in 
Cook  V.  Champlain  Transportation  Co.,  1  Den.  91,  101.  It  is  this : 
"While  a  person 'confines  nimself  to  a  lawful  employment  on  his 
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own  premises,  his  poeition,  however  injadicions  and  irapradent  it 
may  oe,  is  not  therefore  wrongful,  and  his  want  of  dae  care  or 
judgment  in  its  selection  can  never  amonnt  to  negligence  so  as 
thereby  to  deprive  him  of  redress  for  wrongs  done  to  him  by  oth- 
ers." This  doctrine  was  reaffirmed  in  Fero  t;.  Buffalo  &  State 
Line  R,  22  N.  Y.  209. 

Applying  this  principle  here,  the  plaintifiPs  nse  of  the  highway 
being  rightful,  he  is  entitled  to  recover  for  the  damages  caused  to 
him  by  the  defendants'  negligence,  regardless  of  the  question 
whether  his  knowledge  of  the  defendants'  fault  made  his  use  of  his 
own  land  negligent.  The  first  request  for  instructions  embodied 
this  view  of  the  law,  and  should  have  been  granted. 

Verdict  set  aside. 

Contributory  Negtigence. — The  owner  of  land  cannot  be  deprived  of  the 
same  for  the  use  of  his  cattle  by  reason  of  the  fact  that  a  railroad  company 
has  failed  to  perform  its  statutory  duty  of  constructing  and  maintaining 
fences.  He  is  not,  therefore,  guilty  of  contributory  negligence  in  pUc* 
ing  his  cattle  in  a  field  where  he  knows  the  fences  are  not  constructed  or 
kept  in  g^ood  repair.  Rogers  o.  Newburyport  R.  Co.,  1  Allen,  16;  Shepard 
e.  B.  N.  Y.  &  E.  R.  Co.,  85  N.  Y.  641 ;  Hammond  «.  C.  &  N.  W,  R.  Co.,  48 
Iowa,  168;  McCoy  o.  California,  etc.,  R  Co.,  40  CaL  682;  Wilder  t>.  Maine 
Central  R.  R.  Co.,  66  Me.  882;  T.  W.  &  W.  R.  Co.  e.  Cary,  89  Ind.  218;  C. 
C.  C.  &  I.  R.  Co.  V,  Scudder,  18  Am.  &  Eng.  R.  R.  Cas.  662 ;  Pittoburg,  C. 
&  8t.  L.  R.  C.  f>.  Smith,  18  Am.  &  Eng.  R.  R.  Cas.  579;  Watier  «.  Chicago, 
M.  &  St.  P.  R.  Co.,  18  Am.  &  Eng.  R  R  Cas.  582;  Brans  v.  St.  Paul,  etc, 
R  Co.,  18  Am.  &  Eng.  R  R  Cas.  658. 

It  has  been  intimated  that  under  certain  circumstances  such  conduct  may 
be  contributory  negligence  for  the  jury.  Poler  o.  New  York,  etc.,  R  Co., 
16  N.  Y.  476. 

The  doctrine  above  laid  down  is  stricCly  confined  to  breach  of  statutory 
duty  on  the  part  of  the  railroad  company  to  fence.  Terry  o.  New  York,  etc, 
R  Co.,  22  Barb.  575. 


Alabama  Gbeat  Southebn  B.  B.  Oo. 

V. 

MoAlpine  &  Oo. 

(71  Alabama  Report^  545.) 

Apart  from  the  influence  of  any  special  statute,  the  law  in  this  State  is, 
that  it  is  not  such  contributory  negligence  for  the  owner  of  stock  to  suffer 
them  to  run  at  large,  as  to  preyent  him  from  recoTering  damages  for  injuries 
negligently  done  to  them  oy  persons  or  corporations  owning  or  controlling 
railroads. 

This  rule  as  to  contributory  negligence  in  such  cases  is  not  changed  by  the 
act  of  Februry  28,  1881  (Pamph.  Acts,  1880-1,  p.  228),  making  it  unlawful 
for  stock  to  run  at  large  in  a  designated  territory,  subjecting  the  owner  to 
damages  committed  by  such  stock  to  the  lands,  crops,  etc.,  and  declaring  the 
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owner  or  manager  of  stock  who  knowingly  suffers  them  to  run  at  large  guilty 
of  a  misdemeanor. 

The  fact  that  the  owner  of  stock,  in  allowing  them  to  run  at  large,  is 
guilty  of  a  yiolation  of  a  local  statute,  making  it  unlawful  for  stock  to  run 
at  large  within  a  designated  territory,  does  not  preclude  him  from  recover- 
ing damages  against  a  railroad  company  for  injuries  done  to  the  stock  within 
such  territory,  while  at  large,  by  defendant's  train.  In  such  case  the  plain- 
tiff's unlawful  act  did  not  contribute  to  the  injury,  and  he  does  not  require 
any  aid  from  it  to  establish  his  cause  of  action. 

The  law  exacts  of  railroad  companies,  and  other  common  carriers,  in  their 
use  of  steam-power,  extraordinary  diligence,  or  '*  that  degree  of  diligence 
which  Tery  careful  and  prudent  men  take  of  their  own  affairs ;"  and  while 
there  are  authorities  which  confine  this  rule  of  diligence  to  the  transporta- 
tion of  passengers,  such  is  not  the  law  in  this  State. 

Under  the  statute  (Code  of  1876,  §  1699),  no  duty  is  imposed  on  the  en- 
gineer in  charge  of  a  locomotive  running  on  a  railroad  to  blow  the  whistle  or 
ring  the  bell  until  the  locomotive  comes  within  one  fourth  of  a  mile  of  a 
roa^-crossing  or  regular  depot  or  stopping  place ;  and  hence,  a  charge,  given 
at  the  request  of  a  plaintiff  in  an  action  against  a  railroad  company  for 
damages  to  stock,  which  assumes  the  existence  of  such  duty  at  a  time  when 
the  statute  does  not  require  its  observance,  is  erroneous. 

Appeal  from  Greene  Circuit  Court. 

This  was  an  action  by  J.  A.  McAlpine  &  Co.  against  the  Alabama 
Great  Southern  R.  R.  Co.,  a  corporation  operating  a  railroad  in 
this  State,  to  recover  damages  for  injuries  alleged  to  have  been 
done  to  a  mare  and  mule,  the  property  of  the  plaintiffs,  by  the  de- 
fendant's locomotive  and  train  oi  cars,  through  and  by  reason  of 
negligence  and  want  of  care  of  defendant's  a^nts  in  the  manage- 
ment and  running  of  said  locomotive  and  tram.  The  facts  bearing 
upon  the  principal  question  decided  are  suflSciently  stated  in  the 
opinion.  The  evidence  introduced  on  the  trial  showed  that  the 
mare  was  fatally  injured,  and  the  mule  killed  at  different  times, 
and  at  different  places  on  defendant's  track,  by  being  run  against 
and  thrown  from  the  track  by  locomotives  attached  to  defendant's 
regular  passenger  trains.  The  evidence  tended  to  show  that  the 
mule  was  killed  by  a  locomotive  attached  to  a  train  going  north- 
east, about  three  hundred  and  eighty-four  yards  south-west  of 
Boligee,  a  regular  depot  or  station  on  defendant's  road  at  which 
station  or  depot  a  public  road  crossed  defendant's  track  ;  that  "  the 
signal  post  at  or  near  which  the  whistle  for  the  station  and  crossing 
is  usually  blown,"  was  about  four  hundred  and  ten  yards  further 
south-west,  tlius  making  "  the  signal  post*'  about  seven  hundred 
and  ninetv-four  yards  from  said  station  and  crossing,  and  that 
"  the  engineer,  at  the  usual  place  for  giving  the  signal  for  the 
station,  Mew  one  blast  for  the  station,  and  also,  in  connection  there- 
with, three  blasts  for  the  public  road  crossing. 

The  second  charge  given  at  the  request  oi  the  plaintiff,  referred 
to  in  the  opinion,  is  in  these  words :  "  If  the  jury  believe  from  the 
evidence  that  the  injury  to  the  mule  occurred  about  384  yards 
15  A.  &  E.  R.  Cas.~85 
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south  of  the  regular  depot  or  stopping  place  at  Boligee  and  the 
public  road  crossing  at  that  place,  and  that  the  engine  or  train 
which  committed  the  injury  was  going  north,  and  that  the  whistle 
was  not  blown  or  bell  rung  for  200  yards  or  more  before  the  engine 
or  train  struck  the  mule,  then  such  failure  to  blow  the  whistle,  or 
ring  the  bell  within  the  space  of  200  yards  or  more  south  of  where 
the  mule  was  killed,  was,  of  itself,  negligence,  and  authorizes  the 
jury  to  find  for  the  plaintiffs  so  far  as  the  mule  is  concerned."  To 
the  giving  of  this  charge  the  defendant  excepted. 

The  defendant  also  reserved  an  exception  to  the  refusal  of  the 
court  to  give  the  following  charge  at  its  written  request:  '^If  the 
jury  believe  from  the  evidence  tnat  the  defendant  was  in  tlie  pos- 
session of  the  right  of  way  where  said  mare  and  mule  were  killed 
or  injured,  and  was  running  its  train  on  its  right  of  way,  and  that 
Baid  stock  were  on  defendant's  track,  and  defendant  used  ordinary 
care  and  diligence  to  prevent  the  damage  complained  of,  then  the 
plaintiffs  cannot  recover ;  and  if  the  evidence  satisfies  the  jury  that 
the  speed  of  the  train  was  checked  while  approaching  the  animals 
the  mere  fact  that  the  train  was  not  stopped  does  not  tend  to  show 
a  want  of  care  and  prudence."  The  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiffs,  from  which  the  defendant  appeals.  The 
charge  given  and  the  charge  refused,  and  the  rulings  on  the  evi- 
dence indicated  in  the  opinion  are  among  the  errors  nere  assigned. 

T.  C.  Clarke,  J.  P.  McQueen,  and  W^d  &  Wood  for  appdlant. 

Head  &  Butler  for  appellee. 

SoKBBViLLE,  J. — ^This  actiou  is  one  for  damages,  for  the  alleged 
negligent  injuring  of  certain  stock  by  the  servants  of  the  defend- 
ant railroad  company.  The  stock — a  mule  and  a  horse — were  run- 
ning at  large  within  that  portion  of  Greene  county  which  is  included 
in  the  provisions  of  the  act  of  February  28,  1881,  entitled  "  An 
Act  to  prevent  the  running  at  large  of  stock  in  certain  portions  of 
Greene  county."  This  act  declares  it  "  unlawful  for  stock  of  any 
kind  or  description  whatever  to  run  at  large"  within  a  designated 
part  of  the  county,  and  makes  the  owner  liable  to  the  party  in- 
jured for  any  damages  committed  by  said  stock  to  any  lands,  crops, 
fruit  trees,  shrubbery,  or  other  property"  within  the  specified  dis- 
trict. The  owner,  or  manager  of  any"  stock,  who  knowingly  suffers 
it  to  run  at  large,  is,  furtnermore,  declared  guilty  oi  a  misde- 
meanor. 

The  principal  question  for  decision  is,  whether  a  plaintiff,  who 
suffers  liis  stock  to  run  at  large  within  the  prohibition  of  this  act, 
^s  debarred  from  recovering  damages  for  its  negligent  injury. 

Apart  from  the  influence  of  this  special  act,  the  law  is  unques- 
tioned, that  it  is  not  such  contributory  negligence,  in  this  State,  for 
the  owner  of  stock  to  suffer  it  to  run  at  large,  as  to  prevent  him 
from  recovering  for  any  damage  negligently  done  to  it  by  persons 
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or  corporations,  owning  or  controlling  railroads.  Section  1712  of 
the  present  Code  (1876)  expressly  declares  that,  in  snch  cases, 
"permitting  live  stock  or  cattle  of  any  kind  to  run  at  large  shall  not 
be  considered  as  contributing  to  such  killing  or  injury."  This 
would  no  doubt  be  the  law  without  the  statute,  upon  the  ground 
that  the  negligence  of  the  owner  in  such  cases  is  rather  the  remote 
than  the  proximate  cause  of  the  injury,  and  can  not,  therefore,  be 
regarded  as  contributory  negligence.  South  &  North  R.  R.  Co.  v. 
Williams,  65  Ala.  74 ;  Gothard  v.  The  Ala.  G.  S.  R.  R.  Co.,  67 
AJa.  114. 

Does  the  special  act  above  cited  operate  to  cliange  this  princi- 
ple? This  question,  in  our  opinion,  is  settled  in  the  negative  by 
the  case  of  Jones  v.  The  Ala.  G.  S.  R  R.  Co.,  decided  at  the  De- 
cember term,  1880  [not  reported],  in  which  we  construed  a  similar 
act,  approved  February  14,  1872  (Acts  1871-72,  p.  379),  holding 
tiiat  it  was  confined  to  the  protection  of  growing  crops,  and  had 
no  reference  to  the  liability  of  railroad  companies."  We  see  no 
reason  for  departing  from  the  doctrine  of  this  decision,  believing, 
as  we  doy  that  the  cases  to  which  we  are  cited  by  appellant's  coun- 
sel, in  support  of  the  opposite  view,  are  unsound  in  their  reasoning, 
as  well  as  repugnant  to  the  rule  of  contributory  negligence  de- 
clared in  such  cases  by  our  statute. 

It  is  insisted  that  the  plaintiff  was  guilty  of  an  unlawful  act  in 
suffering  his  stock  to  run  at  large,  and  that  this  debars  his  right  of 
recovery.  The  rule,  however,  is,  that  "  to  deprive  a  party  of  re- 
dress because  of  his  own  illegal  conduct,  the  illegality  must  have 
contributed  to  the  injury."  Cooley  on  Torts,  155,  Tnefact  of  ille- 
gality here  renders  the  act  of  permitting  the  stock  to  run  at  large 
neither  more  nor  less  contributory  to  the  injury,  or  proximate  as 
a  cause  of  it.  Wharton  on  Neg.  §§  995,  331.  The  relation  of  the 
act  to  the  injury  complained  of  would  be  precisely  the  same, 
whether  it  was  le^al  or  illegal.  It  would  have  no  more  tendency^ 
to  produce  the  injury  in  the  one  case  than  in  the  other.  This  is 
the  better  and  sounder  inile  recognized  in  the  case  of  injuries  or 
accidents  happening  in  the  violation  of  Sunday  laws.  Shearman  on 
Neg.  §  39 ;  Whart.  on  Neg.,  §  331 ;  Platz  v.  City  of  Cohoes,  42 
Amer.  Rep.  286.  "  The  same  natural  causes,"  as  observed  by  a 
learned  court,  "  would  have  produced  the  same  results  on  any 
other  day,  and  the  time  of  the  accident  or  injury,  as  that  it  was 
on  Sunday,  is  wholly  immaterial  so  far  as  the  cause  of  it,  or  the 
question  of  contributory  negligence  is  concerned."  Sutton  v. 
Wauwatosa,  29  Wis.  21:  UShney  v.  Cook,  26  Penn.  St.  342; 
Woodman  v.  Hubbard,  25  K.  H.  67 ;  Philadelphia,  etc.,  R.  R.  Cq. 
V.  Towboat  Co.,  23  How.  (U.  S.)  209.  "  The  fact  that  a  party  in- 
jured," says  Mr.  Cooley  in  his  works  on  Torts,  "  was  at  the  time 
violating  the  law,  does  not  put  him  out  of  the  protection  of  the 
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law ;  he  is  never  pat  by  the  law  at  the  mercy  of  others."  Coolej 
on  Torts,  157. 

The  precise  question  under  consideration  has  been  decided,  in 
accordance  with  the  foregoing  views,  several  times  by  the  Sapreme 
Court  of  Illinois.  C.  &  St.  L.  R  R.  Co.  v.  Woosley,  85  111.  370 ; 
Ewin^  V.  C.  &  A.  £.  B.  R  Co.,  72  111.  25,  and  cases  cited. 

It  IS  clear  that,  in  all  such  cases,  the  plaintiff  requires  no  aid 
from  the  illegal  part  of  the  transaction  in  order  to  establish  his 
cause  of  action,  and  this  is  the  test  of  recovery,  both  in  actions  ex 
delicto  and  ex  contractu.  Holt  v.  Green,  73  Penn.  St  198 ;  s. 
c,  13  Amer.  Kep.  737.  He  is  debarred  from  recovery  only  when 
he  cannot  prove  nis  cause  without  being  "  obliged  to  lay  the  fonn- 
dation  of  ms  action  in  his  own  violation  of  tne  law."  Way  v. 
Foster,  1  Allen,  408 ;  Gunter  v.  Leckey,  30  Ala.  591. 

Under  these  views  there  was  no  error  in  the  action  of  the  court 
excluding  the  act  of  Febraaiy  28,  1881,  under  consideration,  from 
being  given  in  evidence  to  the  jury,  or  in  the  rulings  of  the  court 
touching  its  relevancy  to  the  case. 

The  rule  has  been  frequently  declared  by  this  court,  in  accord- 
ance with  the  generally  recognized  doctrine  that  the  law  exacts  of 
railroad  companies,  and  other  common  carriers,  in  their  use  of 
steam  power,  extraordinary  diligence,  or  '^  that  dcCTce  of  diligence 
which  very  careful  and  prudent  men  take  of  their  own  aflSirs." 
M.  &  M.  Ky.  Co.  V.  Blakely,  59  Ala.  471 ;  Cook  v.  C.  R  R  Co., 
67  Ala.  533 ;  Tanner  v.  L.  &  N.  R  R  Co.,  60  Ala.  621 ;  Grty's 
Exr.  V.  Mobile  Trade  Co.,  55  Ala.  387.  There  was  no  error  in  re- 
fusing the  charge,  requested  by  the  defendant,  exculpating  the 
company  from  liability  on  the  condition  of  having  used  only  ordi- 
nary care  and  diligence.  There  are  authorities  which  confine  this 
rnle  of  diligence  to  the  transportation  of  passengers,  but  such  is 
not  the  law  in  this  State. 

The  court  erred,  however,  in  giving  charge  numbered  two  re- 
quested  by  the  plaintiff.  The  statute  (Code,  §  1699,)  requires  the 
engineer  m  control  of  a  locomotive,  "  to  blow  the  whistle  or  ring 
the  bell,  at  least  one  fourth  of  a  mile  before  reaching  any  public 
road  crossing,  or  any  regular  depot  or  stopping  place,  and  to  "  con- 
tinue to  blow  such  whistle  or  ring  such  bell,  at  intervals,"  until  he 
passes  such  road  crossing,  or  reacnes  such  depot  or  stopping  place. 
Code,  1876,  §  1699.  It  is  plain  that  no  duty  is  imposed  on  the 
engineer  to  blow  the  whistle  or  ring  the  bell  at  all,  until  the  loco- 
motive comes  within  one  fourth  of  a  mile,  which  we  judicially 
know  to  be  four  hundred  and  forty  yards,  of  the  road  crossing  or 
the  depot,  as  the  case  may  be.  Any  conformity  to  the  statutory 
requirement,  prior  to  this  time,  is  entirely  optional,  and  not  per- 
emptory. The  vice  of  the  charge  in  question  is,  that  it  assumes 
the  existence  of  the  duty  at  a  time  when  the  statute  does  not  re- 
quire its  observance. 
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The  jadgmoDt  of  the  Circait  Court  mtiBt  be  reversed  and  the 
cause  remanded. 

Contributory  Negligence. — As  to  how  far  and  in  what  cases  allowing 
animals  to  stray  at  large  will  be  deemed  contributory  negligence,  see  Ala- 
bama Great  Southern  H.  R.  Co.  v.  Jones,  and  note,  infra. 

Duty  with  Regard  to  Signals  as  to  Cattle  at  Crossings. — The  wanton  and 
unnecessary  sounding  of  a  whistle  at  a  crossing  amounts  to  negligence. 
Phila.,  etc.,  R.  Co.  i>.  Stinger,  78  Pa.  St.  219;  Pennsylvania  R.  Co. «.  Bar- 
nett,  59  Pa.  St.  259.  But  see  Manhattan  A.  &  B.  R.  Co.  v.  Stewart,  18  Am. 
&  £ng.  R  R.  Caa.  608. 

But  a  failure  to  give  the  signals  required  by  law  amounts  to  negligence, 
when,  if  sounded,  they  would  have  warned  cattle  from  the  track.  Taber  «. 
Missouri  V.  R.  R.  Co.,  46  Mo.  854;  Owens  «.  Hannibal,  etc.,  R.  Co.,  58  Mo. 
387;  Gates  d.  Burlington,  etc.,  R.  Co.,  39  Iowa,  45;  Pennsylvania  Co.  v. 
Krick,  47  Ind.  869 ;  Illinois,  etc.,  R  Co.  v,  Peyton,  76  111.  840 ;  Bemis  v. 
Connecticut,  etc.,  R.  Co.,  42  Vt.  875;  Lapine  t^.  New  Orleans,  etc.,  R.  Co., 
20  La.  Ann.  158;  Strong  «.  Placerville  R.  R.  Co.,  8  Am.  &  Eng.  R.  R.  Cas. 
273;  Washington  «.  B.  &  O.  R.  R.  Co.,  10  Am.  &  Eng.  R  R  Cas.  749. 

But  where  it  is  shown  that  the  giving  of  signals  would  not  have  prevented 
the  injury,  evidence  is  not  admissible  to  show  that  they  were  not  made. 
Illinois,  etc.,  R.  Co.  v.  Phelps,  29  111.  447;  Silman,  etc.,  R  Co.  v.  Spencer, 
76  111.  192;  Flattes  v.  Chicago,  etc.,  R  Co.,  35  Iowa,  191 ;  Plaster  v.  Illinois, 
etc.,  R  Co.,  35  Iowa,  449. 


Alabama  Gbbat  Southern  B.  B.  Ocx 

V. 

JONBB. 

(71  Alabama  Bepor%  487.) 

Possession  of  personal  property,  canTing  with  it  a  presumption  of  owner- 
ship which  is  not  disputable  by  a  trespasser  who  does  not  connect  himself 
with  the  legal  title,  will  support  an  action  in  tort  for  damages  done  thereto 
by  such  trespasser. 

In  such  action,  the  plaintiff  relying  on  possession  for  title,  the  fact  that 
the  personal  property  was  in  the  custody  of  an  overseer  or  servant  of  the 
plaintiff,  who  did  not  assert  any  interest  in  it,  or  possession  of  it,  as  dis- 
tinffuishable  from  the  plaintiff's  possession,  does  not  affect  the  plaintiff^s 
right  to  maintain  the  suit. 

While  a  charge  requested,  which,  without  explanation,  has  a  tendency  to 
mislead  the  jury,  by  diverting  them  from  the  consideration  of  material 
evidence,  may  be  refused  by  the  primary  court  without  error,  the  giving  of 
such  a  charge  is  not  a  reversible  error;  but,  in  such  case,  the  party  complain- 
ing should  ask  explanatory  or  additional  instructions,  to  obviate  its  mis- 
leading tendency. 

The  doctrine  of  the  ancient  common  law,  that  the  owner  of  domestic 
animals  must  keep  them  in  his  close,  and  cannot,  without  becoming  a  tres- 
passer, suffer  them  to  run  at  large  upon  the  unenclosed  lands  of  others,  not 
being  suited  to  the  actual  condition  of  the  territory  of  the  State  in  its  early 
settlement,  nor  adapted  to  the  general  understanding  and  unvarying  cuaton) 
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and  habits  of  the  people,  and  being  irreconcilable  with  the  legislation  in 
reference  to  estrays,  and  injuries  to,  and  damages  done  by  such  animals, 
never  prevailed  in  this  State ;  and  hence,  an  owner  of  such  animals  cannot 
be  regarded  as  a  trespasser,  or  as  contributing  to  their  injury,  if  he  suffers 
them  to  go  at  large,  and  they  wander  upon  an  unenclosed  railroad,  and  are 
there  injured  by  a  passing  train. 

A  railroad  company  has  the  undoubted  right  to  the  free,  unmolested  and 
ezclusiye  use  of  its  road  for  the  purposes  for  which  it  is  appropriated ;  and, 
if  under  all  the  circumstances,  ordinary  and  reasonable  care  and  diligence 
are  exercised  to  avoid  injury  to  domestic  animals  found  upon  the  road,  the 
duty  to  which  it  is  subject  is  performed;  and  for  injuries  which  are  un- 
avoidable, it  cannot  be  made  liable. 

Whether  ordinary  and  reasonable  care  and  diligence  have  been,  in  a 
particular  case,  observed,  or  omitted,  is  generally  a  mixed  question  of  law 
and  fact.  When  the  facts  are  not  disputed,  and  the  deductions  or  infer- 
ences to  be  drawn  from  them  are  indisputable ;  or  when  the  standard  and 
measure  of  duty  are  fixed  and  defined  by  law,  are  the  same  under  all  circum- 
stances, the  question  is  for  the  decision  of  the  court ;  but  if  the  facts  are  dis- 
puted, or,  if  not  disputed,  the  existence  of  negligence  is  an  inference  which, 
as  mere  matter  of  discretion  and  judgment,  may  or  may  not  be  drawn  from 
them,  the  question  must  be  submitted  to  the  jury. 

It  is  the  duty  of  railroad  companies  to  adopt  the  best  precautions  against 
danger  which  are  in  use,  and  to  procure  and  employ  good  and  safe  ma- 
chinery and  appliances,  such  as  are  most  in  use,  ana  approved  by  the  skilful 
and  experienced  in  the  operation  of  trains,  and  in  the  management  of  rail- 
roads ;  and  the  omission  of  this  duty  is,  at  least,  evidence  of  negligence. 

Hence,  in  an  action  a^^ainst  a  railroad  company  for  damages  done  to  stock 
by  its  train,  a  charge,  given  at  the  plaintiffs  request,  instructing  the  jury,  in 
substance,  that  if  tney  believed  from  the  evidence  that,  at  the  time  of  the 
accident,  it  was  a  starlight  night,  and  the  train  was  running  at  the  rate  of 
twenty-five  miles  per  hour,  and  could  not  have  been  stopped  by  the  use  of 
all  proper  means,  in  a  less  space  than  one  hundred  and  twenty  yards,  and  Uiat 
the  head-light  used  on  the  locomotive  only  enabled  the  engineer  to  see  the 
road  about  fifty  or  sixty  yards  ahead,  and  the  stock  so  injured  were  on  the 
track,  and  could  have  been  seen,  had  the  proper  light  been  provided,  and 
proper  vigilance  been  exercised  in  time  to  nave  prevented  the  injury,  then 
they  would  be  authorized  to  find  the  defendant  guilty  of  negligence, — ^is  free 
from  error. . 

Appeal  from  Greene  Circuit  Court. 

This  was  an  action  by  Winston  Jones  against  the  Alabama  Great 
Southern  K.  E.  Co.,  a  corporation  operating  a  railroad  in  this 
State,  to  recover  damages  alleged  to  have  been  done  to  designated 
stock  belonging  to  the  plaintin  by  the  defendant's  train,  "  through 
and  in  consequence  of  the  negligence  and  want  of  due  care  and 
skill  of  its  agents  and  servants  in  operating  said  railroad  and  run- 
ning its  locomotive  and  cars  over  its  said  raib'oad."  The  defend- 
ant pleaded  (1)  the  general  issue ;  (2)  that  at  the  time  the  stock 
were  alleged  to  have  been  injured,  they  were  not  the  property  of 
the  plaintiff ;  (3)  that  at  the  time  of  the  injury,  the  plaintiff 
suffered  said  stock  to  go  at  large  in  a  field  not  enclosed  by  a  fence, 
and  in  which  the  defendant  had  a  right  of  way,  and  to  go  on  de- 
fendant's track  at  a  time  when  defendant's  cars  were  passing  over 
the  same ;  and  that  by  reason  thereof,  and,  without  negligence  on 
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defendant's  part,  its  locomotive  or  cars  accidentally,  and  in  the 
night-time,  ran  against  or  over  said  stock,  thereby  causing  the  in- 

i'niy  complained  of ;  and  that,  if  any  damage  was  done,  it  was  not 
)y  or  through  the  defendant's  negligence;  and  (4)  that  at  the 
time  of  the  alleged  injury,  the  defendant,  a  corporation  existing 
under  the  laws  of  this  State,  and  being  in  possession  of  the  right 
of  way  over  the  lands  on  which  the  stock  were  alleged  to  have 
been  injured,  was  running  by  steam  power  locomotives  and  cars 
over  their  track  on  this  right  of  way,  and  the  plaintiff  suffered 
said  stock  to  go  at  large  on  or  near  said  railroad  and  on  said  right 
of  way  and  track ;  and  that  by  reason  thereof,  and  a  want  of  care 
on  the  part  of  the  plaintiff,  and  without  any  fault  on  the  part  of 
the  deiendant,  the  locomotive  or  cars  of  aefendant  accidentally 
ran  against  or  over  said  stock,  and  thereby  they  sustained  the 
alleged  injury ;  and  that,  if  any  damage  happened  to  said  stock,  it 
was  caused  by  such  accident,  and  not  by  defendant's  fault.  The 
trial  was  had,  as  appears  from  the  judgment-entry  and  bill  of 
exceptions,  on  issue  joined  on  these  pleas,  and  resulted  in  a  verdict 
and  judgment  for  the  plaintiff. 

On  the  trial  the  plaintiff  examined  as  a  witness  one  Charles 
Ellis,  "  who  testified  that,  being  employed  by  plaintiff,  January 
Ist,  1879,  he  was  the  manager  on  the  plantation,  near  Eutaw, 
known  as  the  "  Jones  place,"  oelonging,  as  witness  is  informed,  to 
the  estate  of  Joel  W.  Jones,  deceased,  in  Greene  county:  and 
that  he  made  his  contract  as  such  manager,  and  was  pot  in  cnarge 
of  the  place  and  stock  by  the  said  Winston  Jones,  except  two  of 
the  mules,  which  he,  witness,  afterwards  bought  himself,  for,  and 
under  instructions  from  said  Winston  Jones,  and  the  mare  which 
said  Winston  Jones  afterwards  sent  to  witness  from  Mobile  ;  and 
that  he  received  all  his  orders  from  him  in  regard  to  the  manage- 
ment of  said  place,  but  he  did  not  "know  to  whom  the  stock  on 
the  said  place  belonged,  or  who  was  the  owner  thereof ;  that  he 
had  no  dealings  with  any  one  else  except  plaintiff,  either  as  to  the 
plantation,  stock  thereon,  or  crops  raised  thereon ;  that  all  sup- 

Elies  were  furnished  by.  plaintiff,  and  cotton  raised  was  shipped  to 
im ;  that,  to  his  knowledge,  no  one  else  had  any  title  or  owner- 
ship in  said  stock ;  but  that  the  said  Jones  had,  so  far  as  he  knew, 
the  entire  control  and  management  of  the  said  plantation,  stock, 
and  all  the  other  property  belonging  thereto."  This  witness 
further  testified  that  on  Sunday  morning,  November  14th,  1879, 
he  turned  the  mules  and  mare  which  were  killed  and  injured  by 
defendant's  train,  out  of  the  lot  on  the  "  Jones  place."  The 
evidence  introduced  on  behalf  of  the  plaintiff  further  tended  to 
show  that  said  mules  and  mare  were  killed  and  injured  by  the 
passenger  train  of  defendant  on  the  night  of  November  14tli, 
1879,  on  the  lands  of  another,  about  a  mile  and  a  half  from  the 
said  ''Jones  place;"  and  that  it  was  a  clear  starlight  night,  and 
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there  was  do  fog;  that  ^^the  track  of  the  road  at  and  from  the 
place  of  collision  each  way  was  through  an  open  field,  and  straight 
for  more  than  a  mile,  and  that  there  was  no  obstrnction  on  either 
side  of  the  track,  near  enough  to  obstruct  the  view  from  the 
approaching  train."     The  value  of  the  stock  was  also  shown. 

The  evidence  introduced  on  behalf  of  the  defendant  tended  to 
show,  that  the  night  of  November  14th,  1879,  when  the  stock 
were  killed  and  injured,  was  dark,  cloudy  and  foggy,  it  having 
rained  that  day ;  that  the  ti-ain  was  behind  time  on  account  of 
having  a  crippled  engine ;  that,  at  the  time  the  stock  were  run 
over  or  against,  the  train  was  on  a  down  grade,  in  a  low,  flat  place, 
just  after  crossing  a  trestle  over  a  creek,  and  was  not  making  over 
schedule  time,  running  about  twenty-five  miles  per  hour ;  that  the 
engineer  could  not,  at  that  time  and  place,  see  more  than  sixty 
yards  ahead  of  him  on  the  track,  by  the  head-light,  and  that  a  train 
running  at  the  speed  of  twenty-five  miles  per  hour  could  not  be 
stopped  by  the  appliances  in  use  on  locomotives  and  trains  in  a  less 
space  than  one  hundred  and  twenty-five  yards ;  that  immediately 
on  crossing  the  trestle,  the  engineer  first  discovered  the  stock 
coming  upon  the  railroad  within  thirty-five  or  forty  yards  ahead  of 
the  engine,  when  he  immediately  blew  the  whistle,  applied  the 
brakes  (which  were  air-brakes),  and  reversed  the  engine,  "all  of 
which  was  done  in  an  instant  of  time,"  but  that  the  train  was  so 
near  the  stock,  when  he  first  discovered  them,  that  they  were  run 
over  or  apiinst  before  he  could  possibly  stop  the  train ;  and  that 
the  head-Tight  was  good,  and  that  the  brakes  were  in  good  working 
order.  The  evidence  for  the  defendant  further  tended  to  show, 
that  on  the  side  of  the  creek  where  the  stock  seemed  to  have  come 
on  the  railroad,  from  a  little  path,  "  the  Cottonwood  trees  and 
saplings  grew  very  thick  to  within  fifty  feet  of  the  track,  and  that 
an  engineer  on  a  train,  coming  on  the  down  grade  to  that  point, 
could  not  see  stock  or  anything  else  on  that  side  of  the  creek,  until 
the  engine  had  crossed  the  trestle,  on  account  of  the  Cottonwood 
trees,  and  chicken  corn,  which  was  exceedingly  thick  at  that  point," 
and  grew  up  to  within  a  few  yards  of  the  track.  There  was  also 
evidence  tending  to  show  that,  at  the  time  of  the  accident,  "  the 
chicken  com  was,  to  a  great  extent,  trampled  down  by  stock  feed- 
ing thereon,  and  by  wagons  hauling  out  corn,  a  crop  of  which  was 
grown  on  both  sides  of  the  railroad,  the  land  beinff  cultivated  up 
to  the  i*ailroad  ditches  near  the  track."  The  bill  of  exceptions 
purports  to  set  out  all  the  testimony,  and  the  substance  of  the 
material  portions  thereof  is  given  above. 

The  court  charged  the  jury,  ex  mero  motu,  "that  if  they 
should  believe  from  the  evidence,  that  the  plaintiff  had  the  gen- 
eral supervision,  control  and  management  of  the  plantation,  stock 
and  all  the  other  property  belonging  to  said  plantation,  that  he 
employed  the  overseer  and  agent,  and  purchased  tlie  stock  that 
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was  killed  and  iDJnred,  and  that  Ellis  was  his  agent,  employed  by 
him,  and  had,  at  the  time  said  stock  was  killed  and  injured,  con- 
trol of  the  said  stock,  as  the  assent  of  plaintiff,  then  the  plaintiff 
had  such  an  ownership  in  sai^  stock,  so  killed  and  injured,"  as 
would  authorize  him  to  bring  the  suit,  and  he  could  recover  for 
any  injury  the  jury  believed  was  done  to  said  stock  by  the  wrong- 
ful acts  of  the  defendant,  alleged  in  the  complaint.  The  court 
also  ^ve,  at  the  written  request  of  the  plaintiff,  this  charge :  '^  If 
the  jury  believe  from  the  evidence,  that,  at  the  time  of  the 
collision,  the  train  was  running  at  about  the  rate  of  twenty-five 
miles  per  hour,  and  that  the  persons  running  the  train,  by  using 
all  proper  means  in  their  power,  could  not  stop  the  train  in  a  less 
space  tnan  one  hundred  and  twenty  yards ;  that  it  was  on  a  star- 
light night,  and  the  light  provided  by  the  defendant  or  its  servants 
only  enabled  the  engineer  to  see  the  road  about  fifty  or  sixty  yards 
ahead  of  the  en^ne ;  and  if  the  jury  are  satisfied  that  the  stock 
killed  or  injured,  seven  or  more  in  number,  were  on  the  track,  and 
could  have  been  seen,  had  the  proper  light  been  provided,  and 
proper  vi^lance  exercised,  in  time  to  have  prevented  the  collision, 
then  the  jury  would  be  authorized  to  find  tne  defendant  guilty  of 
negligence."  To  the  giving  of  these  charges  the  defendant  duly 
excepted. 

The  defendant  also  reserved  an  exception  to  the  refusal  of  the 
court  to  give  to  the  jury  the  following  charge  at  its  written  re- 
quest :  "If  the  jury  oelieve  from  the  evidence,  that,  at  the  time 
when  said  mare  and  mules  were  killed  and  injured,  the  plaintiff's 
a^ent  turned  them  out,  with  no  one  to  take  care  of,  or  look  after 
tnem,  in  that  portion  of  the  country  where  there  were  no  fences, 
and  through  which  the  railroad  company  had  its  track,  on  its  own 
right  of  way,  and  over  which  its  cars  were  and  had  been  passing 
at  various  times,  during  the  day  and  night;  and  the  plaintiff's 
a^ent  left  said  stock  to  wander  wherever  they  pleased,  this  is  a 
violation  of  the  obligation  which  enjoins  care  and  caution  on  the 
part  of  the  plaintiff,  and  constitutes  such  negligence  on  the  part  of 
the  plaintiff  as  contributed  to  the  result  complained  of ;  and  they 
would  be  authorized  in  finding  a  verdict  for  the  defendant,  unless 
the  evidence  satisfied  them  that  the  servants  or  employees  of  the 
railroad  did  not  use  diligence  of  foresight,  due  precaution,  proper 
care  and  diligence  to  stop  said  train,  so  soon  as  they  discovered  the 
stock  on  or  near  the  track,  so  as  to  avoid,  if  possible,  any  injury  to 
the  same." 

The  charges  given  and  the  charge  refused  are  here  assigned  as 
error. 

Clark  &  McQueen  for  appellant. 

8nedecor  &  Head  for  appellee. 

^BbiokjelLj  C.  J. — The  general  rule  is,  as  is  insisted  by  counsel 
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for  the  appellant,  that  an  action  for  a  tort  must  be  prosecuted  in 
the  name  of  the  party  having  the  legal  interest;  and,  if  it  be  an 
injury  to  property,  in  the  name  of  the  party  having  the  legal  title 
to  the  property  at  the  time  of  the  injury.  1  Chit,  on  1*1.  69 ; 
Roberts  v,  Connelly,  14  Ala.  235.  We  pass  over  the  fact,  that  of 
a  part  of  the  stock  iniured  the  plaintiff  had  not  only  possession, 
but  the  general,  absolute  property.  Of  the  others,  and  of  the 
plantation  to  which  they  were  attached  he  had  the  open,  un- 
molested possession,  exercising  the  dominion  of  ownership.  The 
bare  possession  of  personal  property  constitutes  a  sufficient  title  to 
enable  the  party  enjoying  it  to  pursue  legal  remedies  against  a 
mere  wrongdoer.  In  legal  contemplation  '^  Dossession,  indeed, 
may  be  considered  as  the  primitive  proof  of  title,  and  the  natural 
foundation  of  right."  Linscott  v.  Trask,  35  Me.  150.  The 
possessor  of  personal  property  is  prima  facie  the  owner ;  and  the 
presumption  of  ownership  arising  from  it  is  not  disputable  by  a 
trespasser,  who  does  not  connect  himself  with  the  tnie  title. — 
Cook  v.  Patterson,  35  Ala.  102 ;  Hare  v.  Fuller,  7  Ala.  717 ;  Cox 
V.  Easley,  11  Ala.  362.  There  is  no  force  in  the  suggestion  that 
Ellis,  not  the  plaintiff,  had  the  possession  of  the  stod^.  He  was 
the  mere  overseer  or  servant  of  the  plaintiff,  supervising  and 
managing  the  plantation  under  his  instructions,  not  asserting  any 
interest  in  the  property,  or  possession  of  it,  as  distinguishable  from 
the  possession  of  tne  plaintiff,  and  incapable  of  maintaining  in  his 
own  name  any  action  for  an  injury  to  it.  Heygood  v»  State,  69 
Ala.  49.  We  think  it  indisputable  that  the  plaintiff  was  entitled 
to  maintain  the  action. 

The  instruction  given  on  request  of  the  plaintiff  is  not  drawn 
very  carefully,  and,  it  may  be,  without  explanation,  had  a  tendency 
to  divert  the  consideration  of  the  jury  from  material  evidence,  and 
to  mislead  them.  If  this  be  true,  the  Circuit  Court  could,  with- 
out error,  have  refused  to  have  given  it ;  but,  having  given  it,  the 
defendant,  to  obviate  its  misleading  tendency,  should  have  re- 
quested explanatory  or  additional  instructions.  And  such  instruc- 
tions not  naving  been  requested,  a  reversal  of  the  judgment, 
because  of  the  tendency  of  the  instruction  to  mislead,  cannot  be 
allowed.  As  we  construe  the  instruction,  it  affirms  that  the  jury 
were  authorized,  not  bound  or  compelled,  to  impute  negligence  to 
the  defendant,  if  they  found  from  the  evidence,  that  the  injury 
occurred  on  a  clear,  star-light  night,  when  the  train  was  running 
at  such  a  rate  of  speed,  that  those  having  char^  of  it,  by  the  em- 
ployment of  all  the  means  in  their  power,  could  not  stop  it  within 
the  distance  that,  by  the  aid  of  the  head-light  provided,  they  could 
see  obstructions  on  the  track,  and  the  injury  would  have  been 
avoided  if  a  suitable  head-light  had  been  provided,  and  proper 
diligence  exercised.  The  charge  requested  by  the  defendant 
affirms,  that  the  plaintiff  was  guilty  or  contributory  negligence  in 
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suffering  the  stock  to  run  at  large  near  an  unenclosed  railroad, 
upon  wnich  trains  were  passing  day  and  night., 

The  relation,  the  respective  right,  duty  and  liability  of  the  owners 
of  domestic  animals,  such  as  liorses,  mules,  cattle,  sheep,  swine, 
etc.,  stock  as  they  are  usually  termed,  suffered  to  run  at  large,  and 
a  railroad  company  operating  trains  upon  an  unenclosed  road,  the 
statutes  define  and  regulate,  and  have  been  the  subject  of  numer- 
ous judicial  decisions.  Code  of  1876,  §§  1699-1704 ;  N.  &  C.  R.  R 
Co.  V.  Peacock,  25  Ala.  229 ;  M.  ife  C.  E.  R.  Co.  v.  Bibb,  37  Ala. 
699 ;  N.  &  C.  R.  R.  Co.  v.  Williams,  65  Ala.  74 ;  Jones  v.  Ala. 
Gt.  Sou.  R.  R.  Co.  [Not  reported.]  The  doctrine  of  tlie  ancient 
common  law,  that  the  owner  of  domestic  animals  must  keep  them 
in  his  own  close,  and  can  not,  without  becoming  a  trespasser,  suffer 
them  to  run  at  large  upon  the  unenclosed  lands  of  others,  never 
prevailed  in  this  State.  There  was  not  probably  a  principle  of  the 
common  law  so  little  suited  to  the  actual  condition  of  the  territory 
of  the  State  in  its  early  settlement,  and  more  illy  adapted  to  the 
general  understanding  and  unvarying  habit  and  custom  of  the 
people ;  and  it  is  not  reconcilable  with  the  legislation  in  reference 
to  estrays,  and  injuries  to,  and  damages  done  by  wandering 
domestic  animals.  This  legislation  is  founded  upon  the  theory  of 
the  right  of  the  owner  to  suffer  them  to  run  at  large,  protection  to 
him  in  the  exercise  of  the  right,  and  subjection  of  him  to  liability 
for  damage  done  by  them  onn^  when  they  break  a  lawful  enclosure. 
Code  of  1876;  §§  1552-97.  The  owner  can  not  be  regarded  as  a 
trespasser,  or  as  contributing  to  their  injury,  if  he  suffers  them  to 
go  at  large,  and  they  wanaer  upon  an  unenclosed  raih'oad.  In 
turning  them  upon,  or  suffering  them  to  go  upon  lands  not 
enclosed,  he  is  in  the  exercise  of  a  lawful  right ;  and  to  demand 
of  the  company  operating  trains  upon  a  track  not  enclosed  to  pre- 
vent them  from  wandering  upon  it,  ordinary  care  and  diligence  to 
avoid  injuries  to  them,  is  'also  his  lawful  right.  The  right  is  the 
same  in  character  and  degree,  as  his  right  to  exact  from  any  other 
landed  proprietor,  whose  premises  are  not  enclosed,  the  same  duty, 
if  the  animals  are  found  upon  such  premises.  The  company  has 
the  undoubted  right  to  the  free,  unmolested,  exclusive  use  of  tlie 
road,  for  the  purposes  to  which  it  is  appropriated,  and,  if  under 
all  the  circumstances,  ordinary  and  reasonable  care  and  diligence 
are  exercised  to  avoid  injury  to  animals  found  upon  the  roao,  the 
duty  to  which  it  is  subject  is  performed,  and  for  injuries  unavoid- 
able it  can  not  be  made  liable.  Zeigler  v.  S.  &  ST.  R.  R.  Co.  58 
Ala.  594. 

Whether  ordinary  and  reasonable  care  and  diligence  have  been 
in  a  particular  case  observed,  or  whether  they  have  been  omitted,  . 
is  generally  a  mixed  question  of  law  and  of  fact.     When  the  facts 
are  not  disputed,  and  the  deductions  or  inferences  to  be  drawn 
from  them  are  indisputable ;  or,  if  the  \standard  and  measure  of 
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dnty  are  fixed  and  defined  by  law,  and  are  the  same  under  all 
circumstances,  the  question  is  for  the  decision  of  the  court,  and 
not  for  the  verdict  of  the  jury.  But  if  the  facts  are  disputed,  or, 
if  not  disputed,  the  existence  of  negligence  is  an  inference,  which, 
as  mere  matter  of  discretion  and  judgment,  may  or  may  not  be 
drawn  from  them,  the  question  must  be  submitted  to  the  Jury.  3 
Thomp.  on  Ned.  1236-40.  In  M.  &  C.  E.  R.  Co.  v.  Lyon,  63 
Ala.  71,  we  held  that  it  is  negligence  per  se,  negh'gence  as  a  matter 
of  law,  for  a  railroad  company  to  run  its  train  in  the  night-time, 
with  a  head-light  not  having  sufficient  capacity  to  cast  light  upon 
the  track  so  that  the  en^neer  could  perceive  obstructions  for  the 
distance  within  which  the  train  could  be  stopped.  It  was  not  in- 
tended to  assert  more  than  that  it  is  the  auty  of  railroad  com- 
panies to  employ  the  best  machinery  and  appliances  which  are  in 
use,  and  the  failure  to  employ  them,  in  view  of  the  hazardous 
agencies  they  control,  the  dangers  necessarily  incidental,  is  a  want 
of  the  care  and  diligence  a  man  of  ordinary  prudence  would  ob- 
serve. The  omission  to  provide  them  is  a  violation  of  the  duty 
enjoined  by  law,  and  if  there  be  no  more  in  the  particular  case 
than  the  omission  and  consequent  injury,  the  court  may,  as  matter 
of  law,  declare  there  is  actionable  negli^nce.  The  proposition 
must,  however,  be  accepted  with  limitations  and  qusuifications; 
from  unknown  causes,  the  machinery  and  appliances  may,  in  the 
course  of  travel,  become  defective,  or  natural  causes  may  intervene 
which  render  it  inefficient ;  the  train  can  not  be  expected  to  stop 
on  the  track.  The  stoppage  may  involve  more  of  peril  than  its 
continued  running  as  the  machinery  will  permit;  and,  if  under 
such  circumstances,  reasonable  care  and  diligence  are  observed, 
negligence  could  not  be  imputed.  If  it  were  true,  that  from  fo^, 
or  from  driving  rains  or  snow,  the  light  cast  from  a  proper  head- 
light was  obscured,  the  running  of  the  train  with  reasonable  care 
in  view  of  that  circumstance  could  not  be  deemed  negligent 
This,  however,  is  an  inquiry  the  instruction  does  not  involve.  "The 
dark,  cloudy  night,  and  the  dense  fog  were,  as  the  evidence  of  the 
defendant  tended  to  show,  the  causes  obscuring  the  light,  and  not 
any  defect  in,  or  insufficiency  of  the  head-light.  The  instruction 
proceeds  upon  the  hypothesis  that  these  causes  did  not  exist,  that 
it  was  a  clear,  starlight  night,  a  phase  of  the  case  shown  by  tbe 
evidence  of  the  plaintifE,  and  that  the  head-light  was  insufficient, 
and  not  such  a  light  as  the  defendant  was  bound  to  provide,  and 
the  failure  to  provide  a  proper  light  was,  under  the  circumstances, 
evidence  of  negligence  for  the  consideration  of  the  jury.  The 
proposition  that  it  is  the  duty  of  railroad  companies  to  adopt  the 
best  precautions  against  dangers  which  are  in  use,  to  procure  and 
employ  good  and  safe  machinery  and  appliances,  such  as  are  most 
in  use,  and  approved  by  the  skilful  and  experienced  in  the  opera- 
tion of  trains  and  the  management  of  railroads,  and  the  omission 
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of  the  daty,  to  eaj  the  least  of  it,  is  evidence  of  negligence,  can 
not  be  seriously  controverted.  1  Thonap.  on  Negl.  495  ;  F.  &  B. 
Turnpike  Co.  v.  P.  &  T.  K.  R.  Co.  54  Penn.  St.  345.  This  is  all 
the  instruction,  properly  construed,  can  be  regarded  as  asserting. 

We  find  no  error  in  tne  record  prejudicial  to  the  appellant,  and 
the  judgment  must  be  affirmed. 

Contributory  Negligence  when  Animals  Allowed  to  Stray. — In  Bome  States 
the  old  common  law  still  remains  in  force  obliging  the  owner  of  cattle  to  pre- 
vent them  at  his  peril  from  straying.  If  they  do  stray  and  get  upon  a  rail- 
road track  and  are  there  killed  or  injured,  the  owner  is  in  these  States  held 
ffuilty  of  such  contributory  nesligenoe  as  precludes  recoYery.  Price  v.  New 
Jersey,  etc.,  R.  Co.,  82  N.  J.  L.  19;  Jackson  v,  Rutland,  etc.,  R.  Co.,  25  Vt. 
150;  Eames  v.  Salem,  etc.,  R.  Ck).,  98  Mass.  561;  Maynard  v.  Boston,  etc.,  R. 
Co.,  115  Mass.  458;  McDonnells.  Pittsfield  R.  Co.,  115  Mass. 564;  Baltimore, 
etc.,  R.  Co.  V.  Lambom,  12  Md.  257 ;  Keech  v,  Baltimore,  etc.,  R.  Co.,  17  Md. 
88;  Locke  v.  First  Div.  St.  Paul,  etc.,  R.  Co.,  15  Minn.  851;  Indianapolis, 
etc.,  R.  Co.  v.  McClure,  26  Ind.  870;  Indianapolis,  etc.,  R.  Co.  i>.  Barter,  88 
Ind.  557;  Jeffersonville,  etc.,  R.  Co.  v.  Underbill,  48  Ind.  889;  Cincinnati, 
etc.,  R.  Co.  1^.  Street,  50  Ind.  225;  Railroad  Co. «.  Skinner,  19  Pa.  St.  298; 
North  Penna.  R.  R  Co.  v,  Rehman,  49  Pa.  St.  101;  Drake  «.  Phila.,  etc.,  R. 
Co.,  51  Pa.  St.  240;Tonawanda,  etc.,  R.  Co.  v.  Munger,  5  Denio,  259 

Rule  how  Modified^ — ^In  some  States  a  distinction  is  taken  between  the 
case  of  an  owner  of  cattle  who  wilfully  and  knowingly  allows  them  to  roam 
at  large  and  one  who  uses  due  care  to  restrain  them  notwithstanding  which 
they  escape.  The  former  is  deemed  guilty  of  contributory  negligence  which 
will  preclude  recovery.  The  latter  is  not.  Toledo,  etc.,  R.  Co.  v,  Johnston, 
74111.  83;  Ohio,  etc..  R.  Co.  v.  Fowler,  85  111.  21;  Cairo,  etc.,  R.  Co.  v. 
Woolsey,  85  III.  870;  Stucke  v.  Milwaukee,  etc.,  R.  Co.,  9  Wise.  208:  Chi- 
cago, etc.,  R  Co.  V.  Goss,  17  Wise.  428;  McCandless  «.  Chicago,  etc.,  R.  Co., 
45  Wise.  865;  Lande  v,  Chicago,  etc.,  R.  Co.,  88  Wise.  640;  Curry  v,  Chi- 
cago, etc.,R.  Co.,  48  Wise.  665;  Estes  v,  Atlantic,  etc.,  R.  Co.,  68  Me.  208; 
Towner.  Nashua,  etc.,  R.  Co.,  124  Mass.  101;  Isabel  v.  New  York,  etc.,  R. 
Co.,  27  Conn.  898;  Bulkley  «.  New  York,  etc.,  R  Co.,  27  Conn.  479;  Paci- 
fic R.  Co.  V.  Brown,  14  Kans.  469;  Washington  e.  B.  &  O.  R  R  Co..  10  Am. 
&  Eng.  R  R.  Cas.  749;  Railway  Co.  v.  Howard,  11  Am.  &  Eng.  R  R  Cas. 
488. 

Animals  may  Stray  in  Unenclosed  Lands^ — In  the  least  settled  States 
where  there  are  large  amounts  of  unenclosed  land,  the  law  is  well  settled  that 
it  is  not  contributory  negligence  to  allow  cattle  to  roam  upon  such  lands. 
Yicksburg,  etc.,  R.  Co.  v.  Patton,  81  Miss.  157;  Memphis,  etc.,  R.  Co.  v, 
Blakeney,  48  Miss.  218;  Raiford  v.  Mississippi,  etc.,  R  Co.,  48  Miss.  288; 
New  Orleans,  etc.,  R  Co.  v.  Field,  46  Miss.  578;  Mobile,  etc.,  R  Co.  v, 
Hudson,  50  Miss.  572;  Gk>rman  i>.  Pacific  R  R.,  26  Mo.  442;  McPheeters  v, 
Hannibal,  etc.,  R  Co..  45  Mo.  28;  Hannibal,  etc.,,R.  Co.  «.  Kennej^  41  Mo. 
271 ;  TVuwater  v,  Hannibal,  etc.,  R.  Co.,  42  Mo.  198;  Alger  v.  Mississippi,  etc., 
R  Co.,  10  Iowa,  268;  Murray  «.  S.  C.  R  Co.,  10  Rich.  L.  227;  Mobile,  etc., 
R  Co.  V,  Williams,  58  Ala.  595;  Eerwhacker  v,  Cleveland,  C.  &  C.  R  Co.. 
8  Ohio  St.  172 ;  CleTeUind,  etc.,  R  Co.  «.  Elliott,  4  Ohio  St.  474 ;  Central  Ohio 
R.  Co.  V.  Lawrence,  18  Ohio  St.  67;  Marietta,  etc.,  R.  Co.  v.  Stephenson, 
24  Ohio  St.  48;  Macon,  etc.,  R  Co.  «.  Baber,  42  Ga.  801;  Williams  v. 
Northern  Pac.  R  Co.,  11  Am.  &  Eng.  R  R  Cas.  421 ;  Little  Rock  &Ft.  S.  R. 
Co.  V,  Finley.  11  Am.  &  Eng.  R  R  Cas.  469;  Western  Md.  R  R.  Co.  v.  Carter, 
13  Am.  &  Eng.  R  R  Cas.  578. 

Measure  of  Duty  on  Part  of  Railroad  Company  to  Anfmals  Straying.— In 
the  States  where  the  last-mentioned  doctrine  prevails  railroad  companies 
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are  liable  for  ordinary  negligence  resulting  in  the  Injury  to  or  killing  of 
animals.  Gtorman  t?.  Pacific  R.  R  Co.,  26  Mo.  442;  New  Orleans,  ete.,  R. 
Co.  V.  Field,  46  Miss.  674;  Vicksburg,  etc.,  R.  Co.  v.  Patton,  81  Miss.  157; 
Alger  V.  Mississippi,  etc.,  R.  Co.,  10  Iowa,  268 ;  Macon,  etc.,  R.  Co.  c.  Baber, 
42  Ga.  300;  Western  Md.  R.  R  Co.  f>.  Carter,  18  Am.  &  Eng.  R  R  Cas.  573. 
In  the  absence  of  proof  to  the  contrary,  the  presumption  is  that  all  due 
care  is  taken.  Memphis,  etc.,  R  Co.  i>.  Blakeney,  43  Miss.  218  Raiford 
«.  Mississippi,  etc.,  R  Co.,  48  Miss.  238;  New  Orleans,  etc.,  R  Co. 
V.  Field,  46  Miss.  574;  Macon,  etc.,  R  Co.  v.  DtLY%  18  Qa.  680;  Centzal, 
etc.,  R  Co.  e.  Davis,  19  Cku  487. 


Wabash,  St.  Louis  and  Paoifio  Bt.  Cfow 

V. 

Booker  bt  al. 

(90  Indiana  ReporU^  581.) 

That  a  paragraph  of  complaint  contains  more  than  one  cause  of  action, 
justifies  a  motion  to  require  them  to  be  stated  separately;  but  to  overrule  the 
motion  is  not  available  error. 

A  panu^ph  of  complaint  against  a  railroad  company  for  killing  stock, 
contained  two  causes  of  action,  of  one  of  which  the  court  had  no  jurisdic- 
tion. 

Eddy  that  a  demurrer,  for  want  of  facts,  did  not  reach  the  defect. 

Eeldy  also,  that  evidence  in  support  of  the  cause  of  action  of  which  the 
court  had  no  jurisdiction  should  have  been  excluded  on  objection. 

A  complaint  under  the  statute  against  a  railroad  companyfor  killing  stock, 
which  avers  that  the  act  was  done  by  '^the  defendant,  or  some  lessee 
thereof,  or  other  person  unknown  to  the  plaintiff,"  is  bad  on  demurrer. 

Fbom  the  Hamilton  Circuit  Court. 

N.  O.  Boss  and  G.  E.  Eoee  for  appellant* 

T.  J.  Kane  and  T.  P.  Davis  for  appellees. 

MoEBiB,  C. — ^The  appellees  sued  the  appellant  to  recover  damages 
for  two  horses  claimed  to  have  been  injured,  and  eight  sheep 
alleged  to  have  been  killed,  by  the  locomotives  and  cars  of  the 
appellant,  in  Hamilton  county,  at  a  point  on  its  road  where  it  was 
not  securely  fenced.    The  complaint  contains  two  paraOTaphs. 

The  appellant  moved  the  court  to  require  the  appellees  to  sepa- 
rate the  several  causes  of  action  contained  in  the  second  paragraph 
of  the  complaint.  The  motion  was  overruled.  The  appellant 
demurred  to 'each  paragraph  of  the  complaint.  The  court  over- 
ruled the  demurrers.  It  then  answered  by  a  general  denial.  The 
cause  was  submitted  to  the  court  for  trial.  Finding  for  the  apel- 
lees.  The  appellant  moved  the  court  for  a  new  trial.  The  motion 
was  overruled,  and  judgment  rendered  for  appellees.    The  rulings 
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of  the  court  npon  the  several  motions  and  demurrers  are  assigned 
as  errors. 

It  is  alleged  in  the  second  paragraph  of  the  complaint/ that  on 
the  26th  dz.j  of  March,  1882,  ei^t  sheep,  the  property  of  the 
appellees,  were  killed  on  the  appellant's  road  by  its  locomotive  and 
cars,  at  a  point  where  the  roaa  was  not  securely  fenced,  etc.;  that 
on  the  —  day  of  June,  1882,  two  horses  belonging  to  the  appellees 
were  wounded  and  injured  on  the  appellant's  road,  etc.;  that  the 
animals  so  killed  and  injured  were  of  tne  value  of  $300.  A  bill  of 
particulars  is  filed  with  this  paragraph,  in  which  the  value  of  the 
sheep  is  stated  to  be  $25,  and  the  damage  on  account  of  the  in- 
juries to  the  horses  is  stated  at  $275. 

It  is  clear  that  this  paragraph  contains  two  distinct  causes  of 
action.  Jefferson ville,  etc.,  K.  K.  Co.  v.  Brevoort,  30  Ind.  324; 
Toledo,  etc.  Ry.  Co.  v.  Tilton,  27  Ind.  71.  The  motion  of  the 
appellant  to  require  the  appellees  to  state  separately  the  two  causes 
of  action  contamed  in  this  paragraph  should  have  been  sustained. 
But  the  error  was  harmless,  and  cannot  avail  the  appellant.  See 
section  341,  R  S.  1881 ;  Bennick«t;.  Chandler,  59  Ina.  354 ;  Coan 
V.  Grimes,  63  Ind.  21. 

The  appellant  insists  that  the  demurrer  to  the  second  paragraph 
of  the  complaint  should  have  been  sustained,  because  two  causes  of 
action  are  joined  in  that  paragraph,  as  to  one  of  which  the  court 
had  no  jurisdiction.  The  ground  of  demurrer  stated  is  the  want 
of  sufficient  facts  to  constitute  a  cause  of  action.  Assuming,  as  the 
argument  seems  to,  that  the  paragraph  contains  facts  sufficient  to 
constitute  two  distinct  causes  of  action,  the  demurrer  should  be 
overruled,  for  the  obvious  reason  that  the  paragraph  does  contain 
sufficient  facts.  We  do  not  think  the  demurrer  raises  the  question 
which  counsel  insist  upon.  If,  as  the  appellant  contends,  the  court 
had  no  jurisdiction  of  one  of  the  causes  of  action  the  ground  of 
demurrer,  to  raise  the  question,  should  have  been  the  want  of 
jurisdiction,  or  the  question  might  have  been  raised  by  objectinfi" 
to  the  evidence  introduced  on  the  trial  in  support  of  the  cause  of 
action  of  which  the  court  had  no  jurisdiction.  Jeffersonville,  etc., 
R.  R.  Co.  V,  Brevoort,  supra. 

The  appellant  further  contends  that  the  complaint  is  fatally  de- 
fective, because  neither  paragraph  shows  that  the  appellant,  its 
assignee  or  lessee,  or  a  receiver  in  possession  of  the  road,  or  any 
one  else  for  whose  conduct  it  is  responsible,  was  operating  or  con- 
trolling the  locomotive  or  cars  which  are  allegea  to  have  struck 
said  animals  at  the  time  the  accident  occurred. 

After  stating  that  the  animals  were  injured  on  the  appellant's 
track  by  a  locomotive  and  cars  comprising  a  freight  train,  the 
second  paragraph,  which  is,  in  this  respect,  the  same  in  substance 
as  the  first,  proceeds  as  follows  :  ^'  And  said  locomotive  and  train 
of  cars,  and  each  of  them,  were  at  the  time  of  said  respective  acci. 
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dents  being  mn  and  controlled  by  said  defendant,  or  some  lessee 
thereof,  or  other  person  nnknown  to  the  plaintiflfe." 

There  is  no  direct  allegation  in  either  paragraph  of  the  com- 
plaint that  the  lessee,  or  other  person  unknown  to  the  appellees, 
was  at  the  time  of  said  accidents  running  and  operating  said  road 
in  the  name  of  the  appellant,  nor  in  what  name  it  was  then  ran 
and  operated. 

Section  4025,  K.  S.  1881,  is  as  follows:  ^^Any  railroad  corporation, 
lessee,  assignee,  receiver,  and  other  person  or  corporation,  running, 
controlling,  or  operating  any  railroad  into  or  through  this  State, 
shall  be  liable,  jointly  or  severally,  for  stock  killed  or  injured  by 
the  locomotives,  cars,  or  other  carriages  run  on  such  road,  in  the 
name  in  which  the  road  was  run  or  operated  at  the  time,  to  the 
extent  and  according  to  the  provisions  of  this  act." 

It  was  not  the  intention  of  the  above  section  to  make  railroad 
companies  liable  for  the  acts  of  parties  who,  without  their  author- 
ity or  consent,  take  possession  oi  their  roads  and  run  and  operate 
them. 

In  view  of  the  franchises  and  privileges  granted  to  railroad 
companies  by  the  State,  it  is  perhaps  reasonable  and  just  to  hold 
them  responsible  for  the  acts  of  their  lessees,  assignees  and  receiv- 
ers who  are  appointed  with  their  implied,  if  not  express,  consent, 
and  for  the  acts  of  such  other  parties  as  may  run,  operate  or  con- 
trol their  locomotives,  cars,  etc.,  with  their  consent,  either  express 
or  implied.  But  to  hold  a  railroad  company  liable  for  the  acts  of 
a  party  unknown  to  it,  a  mere  trespasser  it  may  be,  would  be  as 
unjust  as  it  would  be  unreasonable.  Cincinnati,  etc.,  B.  R.  Co.  v. 
Paskins,  36  Ind.  380. 

It  is  alleged  in  the  complaint  that  either  the  appellant,  some 
lessee  of  its  road,  or  some  person  unknown  to  the  appellees,  ran 
the  locomotives  and  cars  against  their  property,  to  their  dama^ 
But  which  of  these  parties  ran  the  locomotives  and  cars  and  did 
the  wrong — whether  it  was  the  appellant,  the  lessee  of  its  road,  or 
the  unknown  party,  is  not  averred.  It  follows  that  there  is  no 
allegation  in  the  complaint  that  the  appellant,  or  any  one  for 
whose  act  it  is  responsible,  did  any  wrong  to  the  appellees.  Such 
an  averment  is  essential  to  the  appellees'  claim.  The  very  essence 
of  their  right  to  recover  is,  that  the '  appellant,  or  some  one  for 
whose  acts  it  is  liable,  caused  the  injury  of  which  they  complain. 
This  should  have  been  averred  dii^ctiy  Ind  positivelv/ 

It  is  said  that  the  woyds  "or  other  person  unknown,"  etc, 
should  be  regarded  as  surplusage,  and  that  they  might  have  been 
stricken  out  oh  motion.  As  well  might  the  court  strike  out  the 
statement  that  the  locomotive  was  at  the  time  run  by  the  appellant 
or  by  some  lessee  of  the  road,  leaving  the  simple  allegation  that 
the  locomotive  was  at  the  time  run  and  controlled  by  some  person 
unknown.    We  do  not  think  the  phrase  "by  some  person  un- 
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known  to  the  plaintiffs"  can  be  regarded  as  surplusage.  Thus  to 
regard  it  would  be  to  give  an  entirely  new  meaning  to  the  com- 
plaint. 

We  also  think  that  this  defect  in  the  complaint  can  be  reached 
by  demurrer.  The  alternative  averments  neutralize  each  other,  so 
that  there  is,  in  effect,  an  absence  of  any  allegation  that  the  appel- 
lant had  in  any  way  injured  the  property  of  the  appeUees.  We 
think  the  court  erred  in  overruling  the  demurrer  to  the  complaint. 

Per  Cttbiam. — It  is  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  below  be  reversed,  at  appellees'  costs. 


Tbbbb  Haittb  and  Indianapolib  R  B.  CkK 

V. 

Penn. 

(90  Indiana  BeporUy  284.) 

A  complaint  against  a  railroad  company  for  killing  an  animal,  which,  with 
the  other  necessary  averments,  alleges  that  the  raifroad  '*  was  not  securely 
fenced,"  is  good,  and  if  the  railroad  could  not  properly  be  fenced  at  the 
place,  the  fact  is  matter  of  defence,  concerning  which  the  complaint  need 
not  make  any  averment. 

From  the  Montgomery  Circuit  Court 
J.  Or,  Williams  for  appellant. 
A.  D.  Thomas  for  appellee. 

Hammond,  J. — The  appellee  sued  the  appellant  in  a  complaint 
of  two  paragraphs.  In  the  first  paragraph  appellee  claimed  dam- 
ages for  the  kuling  of  a  young  mare  belonging  to  him.  In  the 
second  paragraph  lie  claimed  damages  for  the  crippling  of  the 
same  animal.  The  death  and  injury  complained  ox  were  alleged 
to  have  been  caused  and  done  by  the  locomotive  and  cars  running 
upon  a  railroad  used  and  operated  by  the  appellant,  at  a  place 
where  "  said  road  was  not  securely  fenced,  and  there  were  no 
sufficient  cattle-guards." 

Answer,  the  general  denial.  Trial  by  jury;  verdict  for  appellee 
for  $75 ;  motion  for  a  new  trial  overruled ;  exceptions ;  judgment 
on  verdict. 

The  errors  assigned  in  this  court  are,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  and  that 
the  court  below  erred  in  overruling  the  appellant's  motion  for  a 
new  trial. 

The  statutory  provisions  making  railroad  corporations,  etc., 
15  A.  &  E.  R.  Ca8.~86 
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liable  for  stock  killed  or  injured  by  locomotives,  cars  and  other 
carriages  mnnine  on  roads  controlled  or  operated  by  them,  do  not 
apply  to  any  rauroad  "  secorely  fenced  in."  Section  4031,  R.  S. 
1881.  It  is  nrged  that  each  paragraph  of  the  complaint  in  this 
case  is  defective  because  of  tne  omission  of  the  word  ^'  in"  after 
the  word  "  fenced."  But,  as  already  decided  by  this  court,  the 
words  "  not  securely  fenced "  are  equivalent  to  "  not  securely 
fenced  in."    Detroit,  etc.,  R.  R  Co.  v.  Bl6dgett,  61  Ind.  315. 

It  is  further  objected  to  the  complaint  that  it  does  not  aver  that 
the  place  in  question  on  the  appellant's  road  was  where  it  was 
required  to  fence.  This  averment  was  unnecessary.  If  it  was  not 
the  duty  of  the  appellant  to  enclose  its  road  at  said  place,  that  was 
a  matter  of  defence.  Jeffersonville,  etc.,  R.  R.  Co.  v,  Brevoort, 
30  Ind.  324;  Jeffersonville,  etc.,  R.  R.  Co.  v.  Lyon,  72  Ind.  107; 
Indianapolis,  etc.,  R.  R.  Co.  v.  Lindley,  75  Ind.  426 ;  Louisville, 
etc.,  Ry.  Co.  v,  Kious,  82  Ind.  357. 

We  think  the  complaint  would  have  been  good  on  demurrer. 
It  is  certainly  sufficient  on  objections  coming  after  verdict.  The 
reasons  stated  in  the  appellant  s  motion  for  a  new  trial  were,  that 
the  verdict  was  contrary  to  law  and  not  sustained  by  sufficient 
evidence,  and  that  the  court  erred  in  giving  its  oral  instruction  to 
the  jury.  No  objection  to  the  instructions  are  suggested  in  the 
appellant's  brief,  nor  do  we  discover  any.  They  were  applicable 
to  the  evidence,  and  stated  the  law  correctly. 

The  appellee's  mare  died  from  an  injury  which  the  evidence 
tended  to  show  was  received  from  a  moving  freight  train  on  the 
appellant's  road.  When  first  seen  after  the  injury,  the  animal  was 
lying  near  the  track  of  the  appellant's  road,  alK)ut  twenty  feet  west 
of  the  crossing  of  a  public  hignway.  There  was  evidence  showing 
that  the  mare,  with  a  number  of  horses,  was  running  on  the  high- 
way in  the  direction  of  the  railroad,  as  the  train  was  approachmg 
and  crossing  the  highway.  And  there  was  evidence  tending  to 
show  that  tixe  mare  ran  against  one  of  the  cars  as  it  was  crossing 
the  highway,  and  was  thrown  or  carried  in  the  direction  of  the 
place  where  she  was  found  after  the  injury.  Bnt  the  evidence 
also  tended  to  show  that  there  was  an  opening  in  the  fence  next  to 
the  railroad,  through  which  the  horses,  as  they  approached  the 
passing  train,  entered,  and  that  the  mare  received  the  injury  after 
thus  leaving  the  highway.  The  evidence  tended  to  show  that  the 
opening  in  the  fence  was  made  some  time  prior  to  the  injury  com- 
plained of  by  the  appellant's  employees,  for  the  purpose  of  con- 
structing a  ditch  by  the  railroad. 

Viewing  the  evidence  as  it  is  set  out  in  the  bill  of  exceptions, 
we  cannot  say  that  the  trial  court  erred  in  overruling  the  motion 
for  a  new  trial. 

Judgment  affirmed,  at  the  appellant's  costs. 
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Otoe  Couiirrr 

V. 

Baldwin. 

(Ill  United  8tate$  Beparts,  1.) 

Bonds  to  the  amount  of  $40,000  were  issued  by  the  comity  of  Otoe,  in  the 
State  (then  Territory)  of  Nebraska,  to  the  Council  BlofEs  and  St.  Joseph  Rail- 
road Co.,  as  a  donation  to  that  company  to  aid  in  the  construction  of  a  rail- 
road in  Fremont  County,  Iowa,  to  secure  to  said  Otoe  County  an  eastern  rail- 
road connection.  Nothwithstanding  any  defects  or  irregularities  in  the 
voting  upon  or  issuing  said  bonds,  they  were  validated  by  $  8  of  the  act  of 
the  legislature  of  the  State  of  Nebraska,  passed  February  15th,  1869  (Laws 
of  1869,  p.  92),  entitled  '*  An  Act  to  enable  counties,  cities,  and  precincts  to 
borrow  money  on  their  bonds,  or  to  issue  bonds  to  aid  in  the  construction  or 
completion  of  works  of  internal  improvement  in  this  State,  and  to  legalize 
bonds  already  issued  for  such  purpose,"  taken  in  connection  with  another  act 
of  said  leffislature  of  the  same  date  (Laws  of  1869,  p.  200.) 

The  leg[islature  of  a  State,  unless  restrained  by  its  organic  law,  has  the  right 
to  authorize  a  municipal  corporation  to  issue  bonds  in  aid  of  a  railroad,  and 
to  levy  a  tax  to  pay  the  bonds  and  the  interest  on  them,  with  or  without  a 
popular  vote,  and  to  cure,  by  a  retrospective  act,  irregularities  in  the  exercise 
of  Ihe  power  conferred. 

The  first  of  said  acts  of  February  15th,  1869,  was  not  in  violation  of  section 
19  of  Article  2  of  the  Constitution  of  Nebraska,  of  1867,  which  provided  that 
**no  bill  shall  contain  more  than  one  subject,  which  shall  be  clearly  expressed 
in  its  title." 

Where  an  action  of  law  is  tried  by  the  circuit  court,  without  a  jury,  and  the 
facts  on  which,  on  a  writ  of  error,  the  plaintiff  in  error  seeks  to  raise  a  ques- 
tion of  law,  are  not  admitted  in  the  pleadinfl;8,  or  specially  found  by  the  court, 
and  there  is  a  general  finding  for  the  defendant  in  error  on  the  cause  of  action 
which  involves  such  question  of  law,  and  there  is  no  exception  by  the  plaintiff 
in  error  to  any  ruling  of  the  court  in  regard  to  such  question,  this  court  can 
make  no  adjudication  in  regard  to  it. 

On  the  let  of  April,  1882,  John  T.  Baldwin  brought  a  sait  at 
law,  in  the  Circuit  Court  of  the  United  States  for  the  District  of 
Nebraska,  against  the  county  of  Otoe,  in  the  State  of  Nebraska,  to 
recover  the  amount  due  on  sundry  coupons  cut  from  bonds  issued 
by  that  county,  the  coupons  being  payable,  some  January  1st,  and 
others  July  1st,  in  each  year,  from  and  including  1870  to  and  in- 
cluding 1881,  and  January  Ist,  1882.  On  the  11th  of  August,  1882, 
Baldwin  brought  another  suit  at  law,  in  the  same  court,  against  the 
same  defendant,  to  recover  the  amount  due  on  sundry  other  coupons, 
cut  from  bonds  issued  by  that  county,  the  coupons  being  payable, 
some  January  Ist,  and  others  July  1st,  in  each  year,  from  and  in- 
cluding 1878  to  and  including  1882.  The  bonds  were  issued  bv 
the  county,  while  Nebraska  was  a  Territory,  to  the  Council  Bluns 
and  St.  Joseph  K.  R.  Co.,  the  principal  being  payable  January  1st, 
1887,  with  interest  from  January  1st,  1867,  at  the  rate  of  10  per 
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cent  per  annnm,  payable  on  Jnly  1st  and  January  Ist,  in  each  year. 
The  amount  of  the  principal  of  the  bonds  was  $40,000,  they  bore 
date  November  12tn,  1866,  and  were  signed  by  the  chairman  of 
the  board  of  connty  comroiBsionerB,  and  the  treasurer,  and  attested 
by  the  connty  clerk,  and  bore  the  seal  of  the  connty,  and  were  pay- 
able to  the  company  or  its  assigns,  and  each  bond  was  assigned  by 
it,  by  an  assignment  under  its  seal,  to  the  bearer,  indorsed  on  the 
bona,  and  dated  November  18th,  1869.  Each  bond  contained  the 
following  statement : 

^^  This  bond  is  one  of  a  series  of  one  hundred  and  sixty,  of  the 
like  tenor  and  date,  one  hundred  of  which  are  for  one  hundred 
dollars,  and  sixty  of  which  are  each  for  five  hundred  dollars,  in  the 
agCTegate  amounting  to  the  sum  of  forty  thousand  dollars^  executed 
ana  issued,  or  to  be  issued  from  time  to  time,  as  the  wants  of  said 
county  shall  require,  to  pay  to  the  Council  Bluffs  and  St.  Joseph 
B.  B.  Co.,  as  an  appropriation  made  by  said  county  to  said  railroad 
company,  to  aid  in  the  construction  of  the  railroad  of  said  company, 
to  be  located  in  Freemont  County,  Iowa,  through  a  point  most  con- 
venient to  Nebraska  City.  This  debt  is  authorizeo  by  a  vote  of 
the  legal  voters  of  said  county  of  Otoe,  taken  at  an  election  held 
under  and  by  virtue  of  an  order  of  the  county  commissioners  of  said 
county,  on  tne  17th  day  of  March,  1866,  in  pursuance  with  the  sev- 
eral acts  of  the  legislature  of  the  territory  of  Nebraska,  in  such  cases 
made  and  provided,  and  a  resolution  of  the  board  of  county  com- 
missioners of  said  county  granting  such  aid." 

Nebraska  City  is  in  the  connty  of  Otoe,  on  the  west  bank  of  the 
Missouri  river.  Freemont  County,  in  Iowa,  adjoins  Otoe  County 
on  the  east,  bein^  separated  from  it  only  by  the  Missouri  River.  Coun- 
cil Blufis  is  in  Iowa,  on  the  east  bank  of  the  Missouri  River,  above 
Fremont  County,  and  40  to  50  miles  above  Nebraska  City.  St.  Jo- 
seph is  in  Missonri,  on  the  east  bank  of  the  Missouri  River,  below  the 
otner  places  named. 

Orf  the  6th  of  January,  1860,  the  legislative  assembly  of  the  Ter- 
ritory of  Nebraska  passed  an  act  (Laws  of  1859-60,  6th  Session, 
p.  112)  entitled  "  An  Act  to  authorize  Otoe  County  to  subscribe 
and  tsike  stock  in  any  railroad  located  or  to  be  located  in  Fremont 
County  in  the  State  of  Iowa."  This  act  contained  the  foUowing 
provisions : 

"  That  the  board  of  County  Commissioners  for  Otoe  County  may 
at  any  time,  by  an  order  of  said  board,  cause  an  election  to  be  held 
for  the  purpose  of  ascertaining  the  will  of  the  people  of  Otoe 
Connty,  as  to  the  propriety  of  said  county  subscribing  stock  for  any 
amount  not  exceeaing  seventy-five  thousand  dollars,  to  any  railroad 
company  for  the  purpose  of  constructing  any  railroad  now,  or  here- 
after, to  be  located  in  Fremont  County  and  State  of  Iowa.  §  2.  If 
a  majority  of  the  legal  voters  of  said  county  shall  vote  in  favor  of 
such  proposition,  then  the  board  of  county  commissioners  of  Otoe 
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County  shall  issue  the  bonds  of  said  county  for  whatever  amount 
of  stock  it  raaj  have  been  decided  upon  bj  such  vote,  to  any  such 
railroad  company,  which  bonds  shall  not  bear  any  greater  interest 
than  ten  per  cent  per  annum." 

On  the  11th  of  J  anuary,  1861,  the  legislative  assembly  of  the  Ter- 
ritory passed  an  act  (Laws  of  1860-61,  7th  Session,  p.  146)  en- 
titled "  An  Act  to  define  the  powera  and  duties  of  county  commis- 
sioners and  county  clerk."  Tnis  act  created  in  each  county  a  board 
of  county  commissioners,  consisting  of  three  persons.  It  also  pro- 
vided as  follows : 

"  §  24.  The  said  commissioners  shall  have  power  to  submit  to  the 
people  of  the  county,  at  any  regular  or  special  election,  the  question 
whether  the  county  will  borrow  money  to  aid  in  the  construction 
of  public  buildings,  the  question  whether  the  county  will  aid  or 
construct  any  road  or  bridge,  or  to  submit  to  the  people  of  the 
county  any  question  involving  an  extraordinary  outlay  of  money  by 
the  county;  and  said  commissioners  may  aid  any  enterprise  designed 
for  the  benefit  of  the  county  as  aforesaid,  whenever  a  majority  of 
the  people  thereof  shall  be  in  favor  of  the  proposition  as  provided 
in  this  section.  §  25.  When  county  warrants  are  at  a  depreciated 
value,  the  said  commissioners  may,  in  like  manner,  submit  the  ques- 
tion whether  a  tax  of  a  higher  rate  than  that  provided  by  law  shall 
be  levied,  and  in  all  cases  when  an  additional  tax  is  laid  in  purau- 
ance  of  a  vote  of  the  people  of  the  county,  for  the  special  purpose 
of  repaying  borrowed  money,  or  of  constructing  or  ordaining  to 
construct  any  road  or  bridge,  or  for  aiding  in  any  enterprise  con- 
templated by  the  2l8t  section  of  this  act,  such  special  tax  shall  be 
paid  in  money  and  in  no  other  manner.  §  26.  The  mode  of  sub- 
mitting the  questions  to  the  people,  contemplated  by  the  last'  two 
sections,  shall  be  the  following :  The  whole  question  including  the 
sum  desired  to  be  raised,  or  the  amount  of  tax  desired  to  be  levied, 
or  the  rate  per  annum,  and  the  whole  regulation,  including  the  time 
of  its  taking  effect,  or  having  operation,  if  it  be  of  a  nature  to  be 
set  forth,  and  the  penalty  of  its  violation,  if  there  be  one,  is  to  be 
published  at  least  for  four  weeks  in  some  newspaper  published  in 
the  county.  If  there  be  no  such  newspaper  the  publication  is  to  be 
made  by  being  posted  up  in  at  least  one  of  the  most  public  places 
in  each  election  precinct  in  the  countv,  and  in  all  cases  the  notices 
shall  name  the  time  when  such  question  shall  be  voted  upon,  and 
the  form  in  which  the  question  shall  be  taken,  and  a  copj^  of  the 
question  submitted  shall  be  posted  up  at  each  place  of  voting  dur- 
ing the  day  of  election.  §  27.  When  the  question  submitted  in- 
volves the  borrowing  or  expenditure  of  money,  the  proposition  of 
tlie  question  must  be  accompanied  by  a  provision  to  lay  a  tax  for 
the  payment  thereof,  in  addition  to  the  usual  taxes  under  section 
sixteen  of  this  act ;  and  no  vote  adopting  the  question  proposed 
shall  be  valid,  unless  it  likewise  adopt  the  amount  of  tax  to  be 
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levied  to  meet  the  liability  incurred.  §  28.  The  rate  of  tax  levied 
in  parsnance  of  the  last  four  sections  of  this  act,  shall,  in  no  case, 
exceed  more  than  three  mills  on  the  dollar,  of  the  county  valuation 
in  one  year.  When  the  object  is  to  borrow  money  to  aid  in  the 
erection  of  public  buildings,  as  provided,  the  rate  shall  be  such  as 
to  pay  the  debt  in  ten  years.  When  the  object  is  to  construct,  or 
aid  in  constructing,  any  road  or  bridge,  the  annual  rate  shall  not 
exceed  one  mill  on  a  dollar  of  the  vaduation ;  and  any  special  tax 
or  taxes  levied  in  pursuance  of  this  act,  becoming  delinquent,  shall 
draw  the  same  rate  of  interest  as  ordinary  taxes  levied  in  pursuance 
of  the  revenue  laws  of  this  Territory.  §  29.  The  said  commissioners 
being  satisfied  that  the  above  re<}uirements  have  been  substantially 
complied  with,  and  that  a  majority  of  the  votes  cast  are  in  favor  of 
the  proposition  submitted,  shall  cause  the  same  to  be  entered  at  large 
upon  the  book  containing  the  record  of  their  proceedings ;  and  they 
shall  then  have  power  to  levy  and  collect  the  special  tax  in  the  same 
mannner  that  the  other  county  taxes  are  collected.  Propositions  thus 
acted  upon  cannot  be  rescinded  by  the  board  of  county  commis- 
sioners. §  30.  Money  raised  by  the  county  commissioners  in  pur- 
suance of  the  last  six  sections  of  this  act,  is  specially  appropriated 
and  constituted  a  fund  distinct  from  all  others  in  the  hands  of  the 
county  treasurer,  until  the  obligation  assumed  is  discharged." 

The  records  of  the  commissioners  of  Otoe  County,  and  tlie  records 
of  that  county,  showed  the  following  facts :  The  county  clerk 
called  a  meeting  of  the  commissioners  of  Otoe  County,  to  be  held 
February  24th,  1866,  ^^  to  take  into  consideration  the  question  of 
submitting  to  the  people  of  said  county  the  issuance  of  the  bonds 
of  said  county,  not  exceeding  $200,000  in  amount,  to  be  used  in 
securing  to  said  county  an  eastern  railroad  connection."  The 
meeting  was  held  on  that  day,  two  commissioners  being  present, 
and  it  was  ordered  that  an  election  be  held  on  the  17th  of  March, 
1866,  in  and  throughout  the  county  of  Otoe,  "for  the  purpose  of 
ascertaining  whether  the  commissioners  of  Otoe  County  shall  issue 
bonds,  not  to  exceed  $200,000,  for  the  purpose  of  securing  an  east- 
ern railroad  connection  for  Nebraska  City,  N.  T."  The  election 
was  held  on  the  day  named,  and  the  vote  was  1362  for,  and  201 
against,  "  the  issuing  of  $200,000  for  the  purpose'  of  securing  an 
eastern  railroad  connection  for  Nebraska  City."  On  the  9th  of 
November,  1866,  the  commissioners,  three  being  present,  made 
the  following  order: 

"  Ordered,  that  ($40,000)  forty  thousand  dollars  be  donated  to 
the  Council  Bluffs  and  St.  Joseph  K.  B.  Co.  provided  the  said 
railroad  company  locate  their  road  within  one  and  a  half  miles  of 
the  Ferry  Landing  at  Nebraska  City,  N.  T.,  and  secure  to  Nebraska 
City  and  to  Otoe  County  an  eastern  railroad  connection  on  or  be- 
fore the  1st  day  of  September,  1876,  by  the  way  of  St.  Joseph,  Mo. 
The  above  order  was  made  in  conformity  of  a  vote  of  legal  voters 
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of  Otoe  County,  taken  at  an  election  duly  held  under  and  by 
virtue  of  an  order  of  the  county  commissioners  of  said  county,  on 
the  17th  day  of  March,  1866,  in  pursuance  of  the  several  acts  of 
the  legislature  of  the  Territory  of  Nebraska,  in  siich  cases  made 
and  provided." 

The  bonds  were  issued  and  were  received  by  the  railroad  com- 
paiiy,  $7000  on  the  24th  of  November,  1866,  $20,000  on  the  23d 
of  February,  1867,  and  $13,000  on  the  13th  of  November,  1867. 
Nebraska  became  a  State  on  the  Ist  of  March,  1867.  14  Stat. 
820. 

On  the  15th  of  February,  1869,  the  legislature  of  the  State 
passed  an  act,  Laws  of  1869,  p.  92,  entitled  '^  An  Act  to  enable 
counties,  cities,  and  precincts  to  borrow  money  on  their  bonds,  or 
to  issue  bonds  to  aid  in  the  construction  or  completion  of  works  of 
internal  improvement  in  this  State,  and  to  legalize  bonds  already 
issued  for  such  purpose."  The  first  seven  sections  of  this  act 
authorized  counties,  cities,  and  precincts  in  the  State  to  issue  bonds 
to  aid  in  the  construction  of  railroads  and  other  works  of  internal 
improvement,  and  prescribed  regulations  in  respect  to  the  same, 
etnbracing  the  taking  of  a  prior  vote  of  the  legal  voters  of  the 
county,  city,  or  precinct,  and  the  laying  of  taxes  to  pay  the  princi- 
pal and  interest  of  the  bonds.     Section  8  was  as  follows : 

**  §  8.  All  bonds  heretofore  voted  and  issued  by  any  county  or 
city  in  this  State  to  aid  in  the  construction  of  any  railroad  or  other 
work  of  internal  improvement,  are  hereby  declared  to  be  legal  and 
valid,  and  a  lien  upon  all  the  taxable  property  in  such  county  or 
city,  notwithstanding  any  defect  or  irregularity  in  the  submission  of 
the  question  to  a  vote  of  the  people,  or  in  taking  the  vote,  or  in 
the  execution  of  such  bonds,  and  notwithstanding  the  same  may 
not  have  been  voted  upon,  executed,  or  issued  in  conformity  with 
law,  and  such  bonds  shall  have  the  same  legal  validity  and  binding 
force  as  if  they  had  been  le^Uy^  authorized,  voted  upon,  and 
executed ;  Provided,  That  nothing  in  this  section,  nor  in  this  act, 
shall  be  so  construed  as  to  legalize  or  in  any  way  sanction  any 
vote  of  the  people  of  Nemaha  County  heretofore  had,  for  the  pur- 
pose of  aiding  m  the  construction  of  any  railroad,  nor  anything 
done  by  the  county  commissioners  of  said  county  authorizing  said 
vote,  or  anything  done  by  them  in  consequence  of  such  vote." 

On  the  same  day  the  legislature  of  the  State  passed  another  act, 
Laws  of  1869,  p.  260,  entitled  "  An  Act  to  authorize  the  county 
commissioners  of  Otoe  County  to  issue  the  bonds  of  said  county  to 
the  amount  of  $150,000  to  the  Burlington  and  Missouri  River 
Bailroad,  or  any  other  railroad  running  east  from  Nebraska  City," 
This  act  provided  as  follows : 

"  Whereas  the  qualified  voters  of  the  county  of  Otoe  and  State 
of  Nebraska  have  neretof ore,  at  an  election  held  for  that  purpose, 
authorized  the  county  commissioners  of  said  county  to  issue  the 
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bonds  of  said  county,  in  payment  of  stock,  to  any  railroad  in  Fre- 
mont Oonnty,  Iowa,  that  would  secure  to  Nebraska  City  an  east- 
em  railroad  connection,  to  the  amount  of  two  hundred  thousand 
dollars,  and  whereas  but  forty  thousand  dollars  have  been  issued: 
Section  1.  Therefore,  be  it  enacted  by  the  Legislature  of  the 
State  of  Nebraska,  That  said  commissioners  be,  and  they  are  here- 
by authorized  to  issue  one  hundred  and  fifty  thousand  dollars  of 
the  bonds  aforesaid  to  the  Burlington  and  Missouri  River  £.  R. 
Co.,  or  any  otlier  railroad  company  that  will  secure  to  Nebraska 
City  a  direct  eastern  railroad  connection,  as  a  donation  to  said  rail- 
road company,  on  such  terms  and  conditions  as  may  be  imposed 
by  said  county  commissioners.  Sec.  2.  Said  bonds,  when  so 
issued,  are  hereby  declared  to  be  binding  obligations  on  said  coun- 
ty, and  be  governed  by  the  terms  and  conditions  of  an  act  entitled 
^  An  Act  to  enable  counties,  cities,  and  precincts  to  borrow  money 
or  to  issue  bonds  to  aid  in  the  construction  or  completion  of  wor^ 
of  internal  improvement  in  this  State,  and  to  legalize  bonds  already 
issued  for  such  purpose,'  approved  February,  a.d.  1869." 

After  an  answer  and  a  reply  in  each  suit  the  two  suits  were 
consolidated.  Petitions  by  which  the  suits  were  commenced 
alleged,  in  respect  to  each  of  the  bonds  from  which  the  coupons 
sued  on  were  cut,  that  it  was  issued  and  delivered  to  the  com- 
pany, and  assigned  by  it  in  blank,  and  was  sold  and  delivered 
by  it  for  value,  and  has  in  due  course  of  business  come  to  the 
plaintiff,  "  who  has  become  and  is  the  true  and  lawful  owner  and 
nolder  thereof,  together  with  the  coupons  thereto  annexe^,  and 
without  any  knowledge  of  any  facts,  if  any  there  be,  affecting  its 
validity;"  that,  by  the  second  act  of  February  15th,  1869,  above 
cited  (which  the  petitions  c^l  an  act  of  the  legislature  of  the 
Territory),  the  Territory  recognized  the  due  issue  of  the  bonds ; 
and  that  said  county  paid  all  of  the  coupons  attached  to  said  bonds 
when  the  same  were  issued,  except  those  which  matured  on  and 
after  January  Ist,  1870. 

The  answers  denied  all  the  allegations  of  the  petitions  except 
those  expressly  admitted.  They  denied  that  the  county  issued  or 
delivered  the  bonds.  They  admitted  that  the  board  of  county 
commissioners  issued  and  delivered  the  bonds  and  coupons  to  the 
company,  but  aver  that  they  did  so  without  legal  authority ;  that 
neitner  the  question  of  issuing  the  bonds  nor  the  proposition  to 
lay  or  levy  a  tax  for  the  payment  of  the  bonds  or  coupons  was 
ever  submitted  to  or  voted  or  passed  upon  by  the  voters  or  people 
of  the  county;  that  the  bonds  were  a  donation  by  the  com- 
missioners to  the  company,  for  which  the  county  received  no 
consideration ;  that  the  company  was  an  Iowa  corporation,  having 
its  road  wholly  in  that  State ;  tnat  it  obtained  the  bonds  upon  an 
agreement  with  the  commissioners,  with  which  it  did  not  comply, 
as  to  where  it  would  build  its  road  and  establish  a  depot ;  that  the 
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plaintiff  had  notice  of  all  said  facts  when  he  received  the  bonds 
and  conpons,  and  paid  no  consideration  for  them;  that  the 
Territory  of  Nebraska  did  not,  by  said  second  act  of  February  15th, 
1869,  recognize  the  due  issue  oi  the  bonds ;  and  that  said  act  was 
unconstitutional  and  void,  and  was  not  retrospective  or  retroactive, 
and  did  not  pretend  to  authorize  or  legalize  any  bond  or  bonds 
made  or  issued  before  that  act  was  passed.  The  answer  in  the 
second  suit  alleged  as  an  additional  defence,  that  the  question  of 
issuing  the  bonds,  and  the  sum  to  be  raised,  and  the  amount  of 
tax,  and  its  rate,  was  not  published  before  March  17th,  1866,  or  at 
any  time,  in  any  newspaper  published  in  the  county,  nor  posted  up 
in  any  election  precinct,  nor  was  any  question  of  issuing  any  bonds 
to  said  company  ever  so  published  or  posted  up,  and  no  copy  of 
any  question  to  be  submitted  and  voted  on  by  the  people  of  the 
county  at  said  election  was  posted  up  at  any  place  of  voting  in  the 
county  during  the  17th  of  March,  1866.  The  replies  denied  the 
matters  set  up  in  the  answers. 

A  trial  by  jury  having  been  duly  waived  in  the  consolidation 
action,  it  was  tried  before  the  circuit  judge  and  the  district  judge. 

There  was  no  special  finding  of  facts.  The  judgment,  entered 
May  19,  1883,  stated  that  "  the  court  finds  for  the  defendant  upon 
all  the  causes  of  action  pleaded  by  the  plaintiff,  upon  coupons 
which  were  more  than  five  years  past  due  when  these  actions  were 
brought,  and,  upon  all  other  causes  of  action  pleaded  by  the 
plaintiff  in  the  said  two  several  actions,  the  court  finds  for  the 
plaintiff,  and  assesses  his  damages  at"  $19,537.65.  The  judgment 
was  for  the  plaintiff  for  that  amount,  with  costs.  In  the  first  suit, , 
the  answer  set  up  as  a  defence  to  the  causes  of  action  on  the 
coupons  which  were  more  than  five  years  past  due  when  the  suit 
was  brought,  the  l^ebraska  statute  of  limitations. 

There  was,  in  the  record,  a  bill  of  exceptions,  which  stated  that 
it  contains  all  the  evidence  offered  or  given  by  either  party  in  the 
trial  of  the  case,  but  it  contained  no  exception  to  anything  by 
either  party,  nor  did  the  record  contain  any  exception  to  any  rul- 
ing of  the  court.  The  bonds  and  coupons  and  the  records  of  the 
county  commissioners  were  made  a  part  of  the  bill  of  exceptions. 
The  rest  of  the  bill  consisted  of  oral  testimony. 

There  was,  however,  in  the  record,  a  certificate  signed  by  the 
circuit  judge  and  the  district  judge,  and  filed  the  same  day  the 
judgment  was  entered,  stating  that,  in  the  course  of  the  trial,  the 
following  questions  arose  for  determination,  that  is  to  say  : 

"  First.  Whether  the  commissioners  of  the  defendant  had  the 
power  to  issue  bonds  under  either  of  the  statutes,  copies  of  which 
are  hereto  attached,  marked  *  A'  and  '  B,'  without  first  giving  four 
weeks'  notice  of  the  election,  as  provided  by  section  26  of  act 
marked  '  B,'  so  that'  the  same  would  be  good  and  valid  in  the 
hands  of  a  bona  fide  holder  ?  .  Second.  If  the  power  to  issue  bonds 
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existed  under  either  of  said  statutes,  was  it  a  defence  available  to 
the  connty  against  a  bona  fide  holder  of  the  bonds  in  snit,  that  the 
election,  in  pursuance  of  which  they  were  issued,  was  for  the  pur- 
pose of  determining  whether  the  county  should  issue  its  bonds  to 
the  amount  of  $200,000,  for  the  purpose  of  securing  an  eastern 
connection  for  Nebraska  City,  when  only  $40,000  was  issued  un- 
der said  vote  ?  Third.  The  order  for  the  election  not  providing 
for  the  submission  of  a  provision  to  levy  a  tax,  as  required  by 
section  27  of  the  act  marked  ^  B,'  should  it  be  presumed  that  the 
proposition  to  issue  the  bonds  submitted  and  voted  on  at  an  elec- 
tion was  not  accompanied  by  a  provision  to  lay  the  tax  as  required 
in  said  act,  and,  if  such  presumption  is  to  lie  indulged,  was  the 
presumed  fact  a  defence  available  to  the  county  against  a  bona 
fide  holder  of  the  bonds  ?  Fourth.  Was  it  a  defence  available  to 
the  county  a^nst  a  bona  fide  holder,  that  the  bonds  in  suit,  after 
being  issued  m  pursuance  of  a  vote  held  under  one  or  both  of  said 
acts,  were  donated  to  the  railroad  company,  provided  it  were 
located  within  one  and  one  half  miles  of  Nebraska  Cityi  Fifth. 
If  originally  ille^  and  void,  were  the  bonds  validated  by  the 
acts,  copies  of  which  are  hereto  attached,  marked  ^  C  '  and  ^  I) ' ! " 
The  act  marked  "  A"  is  the  Territorial  act  of  January  6,  1860 ; 
the  act  marked  "B"  is  the  Territorial  act  of  January  11, 
1861 ;  and  the  acts  marked  "  C "  and  "  D "  are  the  two  State 
acts  of  February  15,  1869.  The  certificate  further  states  that, 
^Hhe  circuit  jadge  being  of  the  opinion  that,  all  of  said  ques- 
tions notwithstanding,  judgment  should  be  for  the  plaintiff,  and 
the  district  judge  being  of  the  contrary  opinion,  it  is  ordered  that 
judgment  be  entered  for  the  plaintiff,  and  the  said  questions  be 
certified  to  the  supreme  court  for  its  consideration  and  answer, 
.    .     .    at  the  request  of  counsel." 

Each  party  sued  out  a  writ  of  error  to  review  the  judgment 

J.  M.  Woolworth  for  Baldwin. 

O.  P.  Mason,  I.  N.  Shambaugh,  and  J.  0.  Watson  for  Otoe 
County. 

Blatohfobd,  J. — After  reciting  the  facts  in  the  foregoing  lan- 
guage, continued. 

Tlie  condition  of  the  record  is  such,  in  the  absence  of  an  ex- 
ception by  either  party  to  any  ruling  of  the  court  in  the 
progress  of  the  trial,  and  of  a  special  miding  of  the  court  upon 
facts,  that  there  is  nothing  open  for  our  consideration  outside 
of  the  questions  embraced  in  the  certificate  of  the  judges.  We 
accept  the  certificate  as  sufficient  to  warrant  an  answer  to  the 
fifth  question,  although  it  does  not  state,  in  the  terms  of  §  652 
or  §  693  of  the  Bevised  Statutes,  that  the  judges  disagreed  upon 
the  points  stated  in  the  five  questions,  or  that  their  opinions 
were  opposed  upon  such  questions,  but  only  that  they  disagreed 
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as  to  whether  the  judgment  shonld  be  for  the  plaintiff  or  the 
defendant,  notwithstandinff  all  of  said  questions.  Having  arrived 
at  the  conclusion  that  the  nf  th  question  must  be  answered  in  the 
affirmative,  and  such  result  disposing  of  the  writ  of  error  taken  by 
the  defendant,  we  do  not  deem  it  necessary  to  answer  the  other 
four  questions.  The  fifth  question  assumes  that  the  bonds  were 
originally  illegal  and  void,  and  we  so  assume,  without  so  deciding, 
in  answering  that  question. 

The  question  is  not  an  open  one,  on  this  record,  as  to  whether 
the  plaintiff  is  a  bona  fide  owner  of  the  bonds  and  coupons  for 
value,  without  knowledge  or  notice  of  any  facts  affecting  their 
validity,  as  alleged  in  the  petitions  and  replies  and  denied  in  the 
answers.  That  issue  is  round  for  the  plaintiff  by  the  general 
finding  in  his  favor  as  to  all  the  causes  of  action  except  those 
on  coupons  which  fell  due  before  July  1,  1877.  This  general 
finding  has  the  same  effect  as  the  verdict  of  a  jury,  and  we  cannot 
review  it. 

It  is  contended  for  the  defendant  that  the  failure  to  give  the 
four  weeks'  notice  of  the  election,  as  provided  by  §  26  of  the  act 
marked  ^^  6,"  and  the  failure  to  include  in  the  vote  the  ques- 
tion of  taxation,  as  provided  by  §  27,  constituted  such  a  want  of 
power  to  issue  the  bonds  that  the  Legislature  could  not  validate 
their  issue. 

The  Territorial  act  of  January  11th,  1861,  the  proceedings 
for  the  election  and  its  result,  and  the  State  act  marked  "  D," 
were  before  this  court  in  Railroad  Co.  v.  County  of  Otoe, 
16  Wall.  667,  at  December  Term,  1872.  After  that  act  was 
passed,  and  in  September,  1869,  the  commissioners  of  Otoe 
County  issued  to  the  Burlington  and  Missouri  River  R.  R.  Co., 
namea  in  that  act,  as  a  donation,  the  $150,000  of  bonds  men- 
tioned in  it,  there  having  been  no  vote  of  the  people,  other 
than  the  one  above^  mentioned,  authorizing  the  issue  of  the 
bonds.  The  bonds  and  their  coupons  were  transferred  for 
value,  and  before  the  maturity  of  any  of  the  coupons,  by  that 
company,  to  the  Chicago,  Burlington  &  Quincy  R.  R.  Co., 
and  it  sued  the  county,  on  some  of  the  coupons,  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Nebraska.  Upon 
the  trial  of  that  suit,  two  questions  were  certified  to  this  court : 
1.  Whether  the  act  marked  "  D,"  authorizing  the  county  to  issue 
bonds  in  aid  of  a  railroad  outside  of  the  State,  confiicted  with  the 
Constitution  of  the  State.  2.  Whether  the  county  commissioners, 
under  that  act,  could  lawfully  issue  the  bonds  without  the  propo- 
sition to  vote  the  bonds  for  the  purpose  indicated,  and  also  a  tax 
to  pay  the  same,  being  or  having  been  submitted  to  a  vote  of  the 
people  of  the  county,  as  provided  by  the  Territorial  act  of  Janu- 
ary 11th,  1861.  This  court  held,  1.  That  the  act  of  February 
15th,  1869,  authorizing  the  county  of  Otoe  to  issue  bonds  in  aid 
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of  a  railroad  ontdde  of  the  State,  did  not  conflict  with  the  Consti- 
tntion  of  the  State.  2.  That  it  was  a  valid  exerase  of  legifilatiTe 
aathority,  to  authorize  a  county  to  incur  indebtedncBB  and  impose 
taxation  in  aid  of  railroad  companies.  3.  That  the  Legiskture 
could  constitutionally  authorize  a  donation  of  the  county  bonds  to 
the  raOroad  company.  4.  That  it  could  authorize  sud  to  a  railroad 
beyond  the  limits  of  the  county  and  outside  of  the  State. 
5.  That,  under  said  act  of  February  15th,  1869,  the  coontT  com- 
missioners could  lawfully  issue  the  $150,000  of  bonds,  witLout  a 
Tote  of  the  people,  as  provided  by  the  Territorial  act  of  January 
11th,  1861,  on  the  proposition  to  issue  them  and  on  the  qoestion 
of  taxation  to  pay  them.  This  court  said,  by  Mr.  Justice  Strong: 
'^  If  the  Legislature  had  power  to  authorize  the  county  officers  to 
extend  aid  on  behalf  of  the  county  or  State  to  a  railroad  company, 
as  we  have  seen  it  had,  very  plainly  it  could  prescribe  the  mode  in 
which  such  aid  might  be  extended  as  weU  as  the  terms  and  condi- 
tions of  the  extension,  and  it  needed  no  assistance  from  the  popu- 
lar vote  of  the  municipality.  Such  a  vote  could  not  have  enlarged 
legislative  power.  But  the  act  of  1869  was  an  unconditional  oe- 
stowal  of  authority  upon  the  county  commissioners  to  issue  the 
bonds  to  the  railroad  company.  It  required  no  precedent  action 
of  the  voters  of  the  county.  It  assumed  that  their  assent  had  been 
obtained.  That  prior  to  1869  the  sanction  of  approval  by  a  local 
popular  vote  had  been  required  for  municipal  aia  to  railroad  com- 
panics  or  improvement  companies,  is  quite  inunateriaL  The 
requisition  was  but  the  act  of  an  annual  Le^slature,  which  any 
suDsequent  Legislature  could  abrogate  or  annul." 

It  cannot  be  doubted  that  the  two  acts  of  February  15th,  1869, 
taken  together,  intended  to  legalize  the  $40,000  of  bonds  issued  to 
the  Council  BlnSs  and  St.  Joseph  £.  B.  Co.  These  bonds  fall 
within  the  description  of  section  8  of  the  act  marked  **  C,"  as 
bonds  theretofore  "  voted  and  issued"  bv  the  county  of  Otoe  to  aid 
in  the  construction  of  a  railroad.  Tne  vote  was  a  vote  of  the 
county  to  issue  $200,000  of  bonds  "  for  the  purpose  of  securing  an 
eastern  railroad  connection  for  Nebraska  City ;  and  the  $40,000  of 
bonds  were  issued  as  a  donation  to  said  company,  to  aid  it  in  build- 
ing a  railroad  so  near  to  Nebraska  City  as  to  secure  to  that  city  and 
to  the  county  of  Otoe  an  eastern  railroad  connection  by  the  way 
of  St.  Joseph.  The  defects  and  irregularities  alleged  in  respect 
to  the  bonds  were  defects  and  irregularities  in  submitting  to  a  vote 
of  the  people  of  the  county  the  question  of  issuing  the  bonds,  in 
regard  to  the  publishing  of  notice,  and  in  regard  to  including  in 
the  vote  the  question  of  taxation.  It  was  alleged  that  the  bonds 
were  not  voted  upon  or  issued  in  conformity  with  law.  The  stat- 
ute enacted  that,  notwithstanding  such  defects  or  irregularities,  the 
bonds  should  be  legal  and  valid,  and  should  have  the  same  legal 
validity  and  binding  force  as  if  they  had  been  legally  authorized, 
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voted  npon  and  executed."  The  act  of  the  same  date,  marked  "  D," 
refers  to  and  identifies  sufiScientlj  the  election  held,  and  the  au- 
thority given  by  the  vote  to  the  county  commissioners  to  issue  the 
bonds  of  the  county  to  the  amount  of  $200,000,  "  to  any  railroad 
in  Fremont  County,  Iowa,  that  would  secure  to  Nebraska  City  an 
eastern  railroad  connection.''  It  recites  the  authority  as  one  to 
issue  the  bonds  '^  in  payment  of  stock."  But  the  question  is  one 
merely  of  identity,  and  it  is  not  pretended  there  was  any  election 
in  Otoe  County  to  the  purport  set  forth,  including  the  words  "  in 
payment  of  stock,"  while  there  was  just  such  an  election  leaving 
out  those  words.  The  identity  is  further  shown  by  the  words  in 
the  act,  "  and  whereas  but  forty  thousand  dollars  have  been  issued," 
and  by  the  authority  given  to  issue  $150,000  "  of  the  bonds  afore- 
said," that  is,  of  the  $200,000  of  bonds  so  voted,  as  a  donation  to 
any  railroad  companv  that  would  "  secure  to  Nebraska  City  a  di- 
rect eastern  railroad  connection."  It  is  not  pretended  that  any 
$40,000  of  bonds  were  issued  except  those  named  in  the  bonas 
sued  on  in  this  suit.  Taking  the  two  acts  together,  the  legislature 
recognized  the  fact  that  the  voters  of  Otoe  County  had  voted  to 
issue  $200,000  of  bonds  to  secure  an  eastern  railroad  connection 
for  Nebraska  City  in  that  county ;  that  $40,000  had  been  issued ; 
and  that  the  defects  and  irregularities  before  named  were  alleged 
to  have  occured  in  respect  to  the  voting  upon  and  issuing  the  $40,- 
000  of  the  bonds ;  and  it  enacted  that  those  bonds  should  be  legal 
and  valid,  and  that  $150,000  more  of  the  $200,000  should  be  issued 
for  the  same  purpose. 

The  decision  by  this  court  in  regard  to  the  $150,000  of  bonds 
leaves  but  little  more  to  sav  in  regard  to  *the  $40,000.  As  the 
legislature  had  power  to  autnorize  the  issue  of  bonds  without  any 
precedent  action  of  the  voters  of  the  county,  it  could  validate  the 
issue  of  bonds  by  curing  and  legalizing  defects  in  respect  to  the 
voting.  The  bonds  were  assigned  by  the  railroad  company,  and 
came  to  the  plaintiff  after  the  acts  of  1869  were  passed,  and  he 
became  a  bona  fide  holder  of  them  on  the  faith  of  those  acts.  The 
doctrine  is  well  settled  in  this  court,  that  the  legislature  of  a  State, 
unless  restrained  bv  its  organic  law,  has  the  right  to  authorize  a 
municipal  corporation  to  issue  bonds  in  aid  of  a  railroad,  and  to 
levy  a  tax  to  pay  the  bonds  and  the  interest  on  them,  with  or  with- 
out a  popular  vote,  and  to  cure,  by  a  retrospective  act,  irregulari- 
ties in  the  exercise  of  the  power  conferred.  Thompson  v.  Lee 
County,  8  Wall.  827 ;  Campbell  v.  City  of  Kenosha,  5  Id.  194. 

Much  stress  is  laid  by  the  defendant  on  the  decision  of  the  Su- 
preme Court  of  Nebraska  in  Hamlin  v.  Meadville,  6  Neb.  227,  in 
1877.     That  was  a  suit  brought  in  February,  1871,  by  an  owner  of 

I)roperty  in  Otoe  County,  to  enjoin  the  countv  treasurer  from  col- 
ecting  a  tax  levied  on  his  property  to  pay  the  interest  on  these 
$40,000  of  bonds  and  to  have  the  bonds  declared  void.    A  judg- 
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ment  to  that  effect  was  rendered  and  was  affirmed  by  the  Sapreme 
Court.  The  question  adjudged  in  the  case  was  the  power  con- 
ferred on  the  county  commissioners,  by  the  acts  of  1860  and  1861, 
to  issue  the  bonds.  It  was  held  that  the  only  authority,  if  any, 
given  by  the  Tote  of  the  people,  was  to  subscribe  for  stock  in  a 
railroad  company.  The  act  marked  '^  C"  was  not  considered.  It 
was  held  that  it  was  not  the  purpose  of  the  act  marked  "  D"  to 
legalize  the  $40,000  of  bonds,  but  only  to  authorize  the  isBoe  of 
the  $150,000  of  bonds ;  and  that  the  only  subject  or  object  ex- 
pressed in  its  title  was  the  issuing  of  bonds. 

The  adjudication  in  Hamlin  v.  Meadville  is  not  set  up  as  a  judg- 
ment binaing  on  the  plaintiff.  Nor  can  it  be.  He  was  no  party 
to  it,  nor  was  any  holder  of  the  bonds. 

It  is  objected  that  the  act  marked  ^'  C  is  void  because  section 
9  of  article  2  of  the  Constitution  of  Nebraska  of  1867,  provided 
that  ^'  no  bill  shall  contain  more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title,"  and  because  the  act  does  not  comply 
with  those  provisions.  It  is  plain,  we  think,  that  the  biU  does  not 
contain  more  than  one  subject.  That  subject  is  municipal  bonds 
issued  or  to  be  issued  to  aid  in  making  works  of  internal  improve- 
ment. There  is  but  one  purpose,'  object,  or  subject,  and  that  is 
the  aiding  of  such  works  by  bonds  and  the  status  of  such  bonds. 
The  subject  of  the  act,  to  authorize  future  bonds  and  legalize  ex- 
isting bonds,  for  such  purpose,  is  clearly  expressed  in  its  title. 

But  it  is  objected  that  the  title  of  the  act  is  limited  to  bonds 
issued  or  to  be  issued  to  aid  works  in  Nebraska,  while  the  body  of 
the  act  extends  to  works  anywhere ;  and  that  so  the  subject  of  the 
act  is  not  expressed  in  its  title.  The  first  section  of  the  act  relates 
to  the  future  issues  of  bonds  by  "  any  county  or  city  in  the  State," 
the  seventh  section  relates  to  like  issues  by  '^  any  precinct  in  any 
organized  county  of  this  State,"  and  the  eighth  section  relates  to 
^^  bonds  heretofore  voted  and  issued  by  any  county  or  city  in  this 
State."  The  railroads  and  works  of  internal  improvement  referred 
to  in  the  body  of  the  act  are  not  limited  to  those  situated  in  the 
State."  It  would,  we  think,  be  a  strained  construction,  to  hold 
that  the  title  of  the  act  is  to  be  so  interpreted  as  to  be  limited  to 
works  situated  in  the  State,  when  such  limitation  does  not  exist  in 
the  body  of  the  act,  and  when  the  words  "  in  this  State,"  in  the 
title,  may  fairly  be  regarded  as  applicable  to  the  prior  words  "  coun- 
ties, cities,  and  precincts,"  to  which  words  they  are  applied  in  the 
body  of  the  act.  This  principle  of  construction  is  sanctioned  by 
the  views  expressed  in  Montclair  v.  Ramsdell,  107  U.  S.  147,  and 
in  City  of  Jonesboro'  v.  Cairo  &  St.  Louis  R.  R.  Co.,  110  XJ.  S. 
192.  See  also  Cooley's  Constitutional  Limitations,  141  et  seq. 
We  have  not  been  referred  to  any  decision  of  the  Supreme  Court 
of  Nebraska  which  we  regard  as  in  conflict  with  these  views. 

The  question  sought  to  be  raised  by  the  writ  of  error  of  the 
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plaintiff  is,  that  the  statute  of  limitations  had  not  mn  against  the 
coupons  which  were  more  than  five  years  past  due  when  the  first 
suit  was  commenced,  because,  under  section  17  of  the  Code  of  Civil 
Procedure  of  Nebraska,  the  disability  of  a  married  woman,  from 
whom  the  plaintiff  purchased  the  bonds,  intervened  for  a  sufficient 
time  between  their  date  and  such  purchase  by  him,  to  prevent  what 
would  otherwise  be  the  bar  of  the  statute.  Without  considering 
that  question,  it  is  safficient  to  say,  that  the  facts  on  which  it  could 
be  raised  are  not  admitted  in  the  pleadings  or  specially  found  by 
the  court,  and  that  the  general  finding  for  the  defendant  on  the 
causes  of  action  on  coupons  which  were  more  than  five  years  past 
due  when  the  actions  were  brought,  and  the  absence  of  any  excep- 
tion by  the  plaintiff  to  any  ruling  of  the  court  in  regard  to  the 
question,  preclude  any  adjudication  here  upon  it. 

The  fifth  question  certified  is  answered  in  the  affirmative,  and 
the  judgment  of  the  Circuit  Court  is  affirmed. 

Ratification  by  Legislature. — It  is  clearly  competent  for  the  Legislature  by 
appropriate  action  to  conform  and  ratify  a  pnor  unauthorized  act  of  a  muni- 
cipal corporation.  Estey  v.  Inhabitants  of  Westminster,  97  Mass.  8d4;  Wil- 
helm  f>.  Cedar  Co.,  50  Iowa,  254;  Mills  «.  Charlton,  29  Wise.  400;  Att*y  GenU 
f>,  Lathrop,  24  Mich.  285;  Branham  v.  San  Jose,  24  Cal.  585;  Winn  v.  Macon, 
21  Ga.  275;  Campbell  v,  Kenosha,  5  Wall.  194;  Quincy  «.  Cooke,  107  U.  S. 
549;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  645;  City  of  Jonesboro'  v,  Cairo  &  St. 
L.  R.  Co.,  110  U.  S.  192;  s.  c,  infra;  Read  o.  Plattsmouth,  107  U.  S.  568; 
8.  c,  2  Am.  &  Eng.  Corp.  Cas.  800. 


KoBTHEBN  Bane  of  Toledo 

V. 

PoBTEB  Township  Tbitbtebs. 

(110  UnUed  Statn  BeparU,  608.) 

The  act  of  the  legislature  of  Ohio  of  March  21,  1850,  as  amended  March 
25,  1851,  authorized  county  commissioners  to  submit  to  the  people  at  special 
elections  the  question  whether  the  county  would  subscribe  to  the  stock  of  a 
railroad  company  and  issue  bonds  in  payment  thereof ;  and  if  the  subscrip* 
tion  should  not  be  authorized  by  the  county,  then  that  the  question  of  sub^ 
scriptions  by  township  trustees  might  be  submitted  to  the  people  of  the  re- 
spective townships.  HM^  That  until  refusal  by  the  counties  to  subscribe, 
either  by  direct  vote  or  by  failure  within  a  reasonable  time  to  call  an  election 
for  the  purpose  the  townships  were  without  legislative  authority  to  sub- 
scribe, or  to  issue  township  bonds  in  payment  of  subscriptions. 

A  municipal  corporation  which  issues  a  bond  reciting  on  its  face  that  it  is 
issued  in  part  payment  of  a  subscription  to  the  capital  stock  of  a  railroad 
made  by  the  corporation  in  pursuance  of  the  several  acts  of  the  general  as- 
sembly of  the  State  and  of  a  vote  of  the  qualified  electors  of  the  corporation 
taken  in  pursuance  thereof,  is  estopped  thereby  from  denying  that  an  elec- 
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tion  was  held,  or  that  it  was  called  and  conducted  in  the  mode  required  by 
law;  but  it  ia  not  estopped  from  showing  that  the  corporation  was  without 
lenslative  authority  to  issue  the  bonds. 

The  facts  which  a  municipal  corporation,  issuing  bonds  in  aid  of  a  ndlroad, 
is  not  permitted,  against  a  bona  fide  holder,  to  question,  in  face  of  a  recital 
in  the  bonds  of  their  existence,  are  those  connected  with  or  gro¥ring  out  of 
the  discharge  of  the  ordinary  duties  of  such  of  its  officers  as  were  invested 
with  authority  to  execute  them,  and  which  the  statute  conferring  the  power 
made  it  their  duty  to  ascertain  and  determine  before  the  bonds  were  issued. 
The  cases  relating  to  this  point  examined  and  reviewed. 

This  was  an  action  to  recover  principal  and  interest  on  bonds 
issaed  by  the  defendant  in  error  (also  defendant  below),  in  pay- 
ment of  a  subscription  to  a  railroad.  The  defence  of  want  of 
legislative  authority  is  set  forth  in  the  opinion  of  the  oonrt  Yeiv 
diet  for  the  defendants.  The  plaintifb  excepted  to  the  chai^ 
and  bronffht  the  case  here  by  writ  of  error. 

E.  W.  i^ittredge  for  plaintiff  in  error. 

W.  M.  Bamsey  for  defendant  in  error. 

Hablan,  C.  J. — On  the  15th  day  of  April,  1861,  the  commis- 
sioners of  Delaware  Connty,  Ohio,  passed  an  order  submitting  to 
the  voters  of  that  county,  at  a  special  election  to  be  held  on  the 
17th  day  of  June  thereafter,  a  proposition  to  subscribe  the  sum  of 
$50,000  to  the  capital  stock  of  the  Springfield  and  Mansfield  B.  R. 
Co.,  a  corporation  created  under  the  laws  of  that  State,  and  whose 
name  was  subsequently  changed  to  that  of  the  Springfield,  Mount 
Yemon  and  Pittsburgh  R.  K.  Co.  This  proposition  was  approved 
by  the  electors,  and  subsequently,  August  4,  1851,  the  connty 
commissioners  made  a  subscription  of  the  amount  voted,  payable 
in  bonds  of  the  county. 

On  December  6, 1851,  the  commissioners  signed  the  requisite 
number  of  bonds,  payable  to  the  railroad  company,  and  deposited 
them  with  the  auditor  for  delivery  when  the  road  was  located  and 
a  contract  made  for  its  construction  through  the  county.  It  hav- 
ing  been  claimed  that  these  bonds  were  defectively  executed,  oth- 
ers were  signed  by  the  commissioners  on  the  27th  day  of  Decem- 
ber, 1852,  to  be  retained  by  the  auditor  until  those  first  signed 
were  returned,  which  being  done  that  officer  was  directed  to  de- 
liver the  new  bonds  to  the  company  or  to  some  person  authorized 
to  receive  them. 

After  the  vote  in  favor  of  a  county  subscription  of  $50,000,  and 
two  days  before  the  formal  subscription  in  its  behalf  by  the  county 
commissioners,  that  is,  on  the  2d  day  of  August,  1851,  the  trusted 
of  Porter  Township,  in  Delaware  county,  passed  an  order  submit- 
ting to  the  voters  of  that  township,  at  a  special  election  to  be  held 
on  the  30th  day  of  August  thereafter,  a  proposition  for  a  subscrip- 
tion of  not  exceeding  |lO,000  and  not  less  than  $8000  to  the  capi- 
tal stock  of  the  same  company,  payable  in  township  bonds,  upon 
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the  condition  that  the  road  should  be  permanently  located  and  es- 
tablished through  that  township.  Tne  proposition  was  approved 
by  the  voters,  and  subsequently,  on  May  6th,  1853,  township 
bonds  for  the  amount  voted,  with  interest  coupons  attached,  were 
issued.  They  were  made  payable  to  the  railroad  company  or  its 
assignees,  and  were  in  the  customary  form  of  negotiable  municipal 
bonds.  Each  one  recited  that  it  was  ^^  issued  in  part  payment  of  a 
subscription  of  one  hundred  and  sixty  shares  of  $50  each  to  the 
capital  stock  of  the  said  Springfield,  Mount  Vernon  and  Pittsburgh 
R.  R.  Co.,  made  by  the  said  township  of  Porter  in  pursuance  of 
the  provisions  of  the  several  acts  of  the  general  assembly  of  the 
State  of  Ohio  and  of  a  vote  of  the  oualifiedelectors  of  said  town- 
ship of  Porter  taken  in  pursuance  thereof." 

This  action  involves  the  liability  of  the  tovmship  upon  these 
bonds.  The  judgment  below  necessarily  proceeds  upon  tne  ground 
that  they  were  void  for  want  of  legal  authority  in  the  township  to 
issue  them.  In  behalf  of  the  plaintiff  in  error,  the  present  holder 
of  the  bonds,  it  is  claimed  that  there  was  statutory  authority  for 
their  issue,  and  that,  apart  from  any  question  of  such  authority, 
the  township  is  estopped  by  their  recitals,  and  by  numerous  pay- 
ments of  annual  interest,  from  disputing  its  liability.  Whether 
the  township  had  leeal  authority  to  execute  them,  is  the  first  ques- 
tion to  be  considered. 

By  the  first  section  of  an  act  of  the  general  assembly  of  Ohio^ 
passed  Februaiy  28th,  1846,  it  is  provided  that  whatever  county 
commissioners  should  thereafter  be  authorized  to  subscribe  to  the 
capital  stock  of  any  railroad  company  incorporated  in  that  State,  it 
shall  be  their  duty  "  to  give  at  least  twenty  days'  notice  ...  to  the 
qualified  voters  oi  said  county  to  vote  at  the  next  annual  election 
to  be  held  in  the  several  townships  ...  in  said  county  for  or 
against  the  subscription  as  aforesaid ;  and  if  a  majority  of  the  elect- 
ors aforesaid,  voting  at  said  election  for  or  against  a  subscription 
as  aforesaid,  shall  be  in  favor  of  the  same,  such  authorized  sub- 
scription may  be  made,  but  not  otherwise."     1  S.  &  C,  note,  275. 

By  the  charter  of  the  Springfield  and  Mansfield  R.  R.  Co., 
granted  March  21st,  1850,  it  is  provided  that  "the  county  commis- 
sioners of  any  county  through  which  said  railroad  may  be  located, 
shall  be,  and  thev  are  thereby,  authorized  to  subscribe  to  the  capi- 
tal stock  of  said  company  any  sum  not  exceeding  $50,000,"  and 
for  the  payment  thereof  power  was  given  to  borrow  money,  lay 
and  collect  taxes,  etc.;  further,  that  "  if  the  county  commissioners 
of  any  county  through  which  said  road  shall  pass,  shall  not  be  au- 
thorized by  the  vote  of  said  county  to  subscribe  stock  to  said  road, 
the  trustees  of  any  township  through  which  said  road  may  be  lo- 
cated shall  be,  and  they  are  hereby,  authorized  to  subscribe  any 
sum  of  money  not  exceeding  $50,000  to  the  capital  stock  of  said 
company,  and  provide  for  the  payment  of  saia  stock  in  the  sanio 
15  A.  &  E.  R.  Cas.— 37 
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manner  that  county  commissioners  aforesaid  are  authorized :  Pro- 
vided, That  the  total  amount  which  may  be  subscribed  to  the  capi- 
tal stock  of  said  company  by  any  county,  and  the  townships  there- 
in, on  the  line  of  said  road,  shall  not  exceed  $100,000;''  still 
further,  that  "  no  subscription  shall  be  made  by  the  county  com- 
missioners of  any  county,  or  the  trustees  of  any  township  through 
wliich  said  road  may  be  located,  until  a  vote  of  the  qualified  voters 
of  said  county  or  township  has  been  declared  in  favor  of  said  sub- 
scription, in  the  manner  pointed  out  in  the  mode  of  proceeding 
when  county  commissioners  may  be  authorized  by  law  to  subscribe 
to  the  capital  stock  of  railroads,  turnpike  roads,  or  other  incorpo- 
rated companies  in  this  State,  passed  February  28th,  1846."  48  0. 
L.  294 ;  Act  March  21st,  1850,  §§  4,  6,  and  6. 

But  by  an  act  passed  March  25th,  1851,  county  conimissionei'S 
of  the  several  counties,  througli  or  into  which  the  Springfield  and 
Mansfield  Railroad  shall  be  located,  were  authorizecl  to  cause  the 
question  of  subscription  provided  for  in  the  act  of  March  2l6t, 
1850,  "  to  be  submitted  to  the  qualified  voters  of  their  respective 
counties,  at  a  special  election,  to  be  by  them  called  for  that  pur- 
pose, at  any  time  thereafter,  having  first  given  twenty  days'  previ- 
ous notice ;"  further,  that  "  if  the  commissioners  of  any  of  the 
counties  aforesaid  shall  not  be  authorized  by  the  vote  as  aforesaid  to 
subscribe  to  the  capital  stock  of  said  company  on  behalf  of  their  re- 
spective counties,  then  and  in  that  case,  the  question  of  subscription 
by  township  trustees  provided  for  in  the  same  act  incorporating  said 
i^ailroad  company  shall  be  submitted  to  the  people  of  the  respect- 
ive townships,  at  a  special  election,  to  be  called  as  provided  for  in 
the  first  section  of  this  act " — ^such  elections  to  be  conducted  in 
all  respects  in  the  same  manner  provided  for  in  the  charter  of 
the  company,  except  as  modified  oy  the  said  act  of  March  25th, 
1851. 

The  authority  of  Porter  Township  to  issue  the  bonds  in  ques- 
tion must  be  derived  from  the  provisions  of  these  acts  of  assembly. 
If  not  found  in  them,  it  must  be  adjudged  that  no  such  authority 
existed. 

The  fundamental  proposition  advanced  in  behalf  of  plaintiff  is, 
that  immediately  upon  tne  passage  of  the  act  of  March  21st,  1850, 
Porter  Township  was  vestea  with  power  to  make  a  subscription  to 
the  stock  of  the  company,  that  the  non-authorization  of  ttie  com- 
missionei-s,  by  a  vote  of  the  electors,  to  make  a  county  subscrip- 
tion, was  only  a  condition  precedent  to  the  exercise  of  that  power ; 
consequently,  that  the  township  is  estopped  by  the  recitals  in  the 
bonds,  and  its  acquiescence  for  a  series  of  years,  as  evidenced  by 
payments  of  interest,  to  rely  upon  tlie  non-fulfilment  of  that  con- 
dition. In  this  construction  oi  the  acts  in  question  we  are  unable 
to  concur.  It  is  entirely  clear,  we  think,  that  the  township  was 
without  power  to  make  a  subscription  until  a  time  arrived  when  it 
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could  be  properly  said  that  the  county,  as  sach,  had  not  been  au- 
thorized by  a  vote  of  the  electora  to  make  a  subscription.  We  do 
not  mean  to  say  that  the  ri^ht  of  townships  on  the  line  of  the  road 
to  make  subscriptions  could  be  indefinitely  postponed  by  the  mere 
neglect  or  failure  of  the  county  commissioners  to  submit  the  ques- 
tion of  subscription  to  a  popular  vote.  That  construction,  the 
Supreme  Court  of  Ohio  correctly  said  in  Shoemaker  v,  Goshen 
Tovrnship,  14  Ohio  St.  at  p.  580,  "  would  defeat  the  manifest  in- 
tention of  the  statute,  which  contemplates  and  authorizes  the  sub- 
mission of  the  question  to  townships,  when  subscription  on  behalf 
of  the  county  is  refused."  Such  refusal  would  undoubtedly  exist, 
whenever  the  electore  upon  a  submission  of  the  question  expressed 
their  disapproval  of  a  county  subscription.  But  within  any  just 
interpretation  of  the  words  oi  the  statute,  the  power  of  townships 
to  act  would  come  into  existence,  riot  only  by  a  direct  refusal  of 
the  commissioners  to  submit  the  question  of  subscription  to  popu- 
lar vote,  but  upon  their  failure  within  a  reasonable  time  to  call  an 
election  for  that  purpose.  Shoemaker  v.  Goshen  Township,  supra. 
The  fii*st  annual  election  in  townships  after  the  passage  of  the 
act  of  March  21st,  1850 — which  act,  by  reference  to  that  of  1846, 
contemplated  that  the  question  of  subscription  would  be  deter- 
mined at  an  annual  election — was  on  the  first  Monday  in  April 
of  that  year.  No  submission,  however,  of  that  question  could 
have  been  ordered  for  that  election,  because  it  occurred  within 
twenty  days  after  the  passage  of  the  act  of  1850.  The  short 
time  intervening  between  those  dates  prevented  the  requisite 
notice  being  given ;  consequently,  the  first  annual  election  in 
townships  in  which  the  county  commissioners  could,  under  that 
act,  have  taken  the  sense  of  the  electoi'S,  was  that  fixed  by  law 
for  the  second  Tuesday  of  October,  1850.  Did  the  mere  failure 
to  submit  the  question  of  a  county  subscription  at  the  last-named 
election  justify  the  township  in  claiming  that  the  commissioners 
had  not  been  authorized  by  a  vote  of  the  county  to  make  a  sub- 
scription ?  Were  townships,  from  and  after  that  date,  and  solely 
because  of  such  failure,  invested  with  power  to  move  in  the 
matter  of  subscriptions  to  the  stock  of  this  company?  These 
questions  we  deem  it  unnecessaiy  to  determine ;  for,  it  answered 
in  the  afSrmative,  it  still  appears  that  no  such  power  was  in  fact 
exercised  by  Porter  Township  prior  to  the  passage  of  the  act  of 
March  25th,  1851 ;  by  whicn  act,  as  correctly  adjudged  by  the 
Supreme  Court  of  Ohio  in  Shoemaker  v,  Goshen  Township,  the 
former  statutes  were  so*  far  modified  as  not  only  to  renew  the 
power  of  the  county  commissioners  to  subscribe  for  the  stock 
of  this  company,  if  thei^eunto  authorized  by  the  voters  at  a  special 
election,  but  in  language  more  direct  and  specific  than  employed 
in  former  statutes,  to  make  the  authority  of  townships  to  sub- 
scribe depend  upon  the   county  commissionei*s  not  having  been 
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authorized  to  make  a  county  subscription.  The  general  assembly 
of  Ohio,  it  must  be  presumed,  knew  at  the  passage  of  the  act  of 
March  25th,  1851,  what  particular  counties  and  townships  had 
then  made  subscriptions  to  the  stock  of  this  railroad  company. 
That  act  was  passed  with  reference  to  the  situation  as  it  actually 
was.  When,  therefore,  upon  the  basis  of  non-authorization  of  the 
commissioners  to  make  a  county  subscription,  it  was  provided,  in 
the  act  of  March  25th,  1851,  tliat  "  then,  and  in  that  case"  town- 
ships might  subscribe,  it  must  have  been  intended  that  the  au- 
thority of  any  township,  which  had  not  then  acted,  to  subscribe 
should  exist  only  where,  after  the  passage  of  the  latter  act.  a 
county  subscription  had  been  negatived  either  by  a  vote  of  the 
people  or  by  the  refusal  or  failure  of  the  commissioners  within  a 
reasonable  time  to  submit  the  question  to  a  popular  vote.  If  this 
be  not  so,  then  Porter  Township  would  have  oeen  authorized  in 
its  discretion  to  vote  on  a  proposition  to  subscribe  either  at  the 
annual  election  in  April,  1851,  or  at  any  special  election  thereafter 
held,  notwithstanding  the  county  may  have  previously  made  a  sub- 
scription. But  such  we  cannot  suppose  to  be  a  correct  interpre- 
tation of  the  statute.  Consequently?  from  and  after  March  25th, 
1851,  it  was  apparent  from  the  terms  of  the  act  of  that  date  that 
Poi-ter  Township  had  no  legal  authority  to  make  a  subscription  of 
stock,  except  in  the  contingency — which  the  township  could  not 
control,  but  of  which  it  and  all  others  were  bound  to  take,  notice 
— that  the  commissioners  had  not  been  authorized  to  subscribe  for 
the  county.  So  far  from  that  contingency  ever  arising,  the  com- 
missioners (before  the  township  election  was  called)  had  been  au- 
thorized by  popular  vote  to  subscribe,  and  they  did  in  fact  sub- 
scribe, the  sum  of  $50,000.  It  cannot,  therefore,  be  said  that  the 
commissioners  were  not  authorized  by  a  vote  of  the  county  to 
subscribe  at  the  time  Porter  Township  voted ;  consequently,  the 
latter  was  without  legal  authority  to  make  a  subscription.  This 
conclusion  is  satisfactory  to  our  minds,  and  is,  besides,  sustained 
by  the  decision  of  the  Supreme  Court  of  Ohio  in  Hopple  v.  Tnis- 
tees  of  Brown  Township  in  Delaware  County,  13  Ohio  St.  311, 
reaffirmed  in  Hopple  v.  Hippie,  33  Ohio  St.  116* 

It  is,  however,  contendea,  that  by  the  settled  doctrines  of  this 
court,  the  township  is  estopped,  by  the  recitals  of  the  bonds  in  suit, 
to  make  its  present  defence.  The  bonds,  upon  their  face,  purport 
to  have  been  issued  "  in  pursuance  of  the  provisions  of  tne  sev- 
eral acts  of  the  general  assembly  of  the  State  of  Ohio,  and  for  a 
vote  of  the  qualified  electors  in  said  township  of  Porter,  taken 
in  pursuance  thereof."  These  recitals,  counsel  argue,  import  a 
compliance,  in  all  respects,  with  the  law,  and,  therefore,  the  town- 
ship will  not  be  allowed,  against  a  bona  fide  holder  for  value,  to 
say  that  the  circumstances  did  not  exist  which  authorized  it  to 
issue  the  bonds.     It  is  not  to  be  denied  that  there  are  general 
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expreesions  in  some  former  opinions  which,  apart  from  their 
special  facts,  would  seem  to  afford  support  to  this  proposition  in 
tne  general  terms  in  which  it  is  presented.  But  this  court  said 
in  Cohens  v.  Virginia,  6  Wheat.  264,  and  again  in  Carroll  v.  Lessee 
of  Carroll,  16  How.  275,  287,  that  it  was  "a  maxim  not  to  be  dis- 
regarded that  general  expressions,  in  every  opinion,  are  to  be  taken 
in  connection  with  the  case  In  which  those  expressions  are  used. 
If  they  go  beyond  the  case,  they  may  be  respected,  but  ought 
not  to  control  the  judgment  in  a  subsequent  suit  when  the  very 
point  is  presented  for  decision."  An  examination  of  the  cases 
m  which  those  general  expressions  are  found,  will  show  that  the 
court  has  never  intended  to  adjudge  that  mere  recitals  by  the 
officers  of  a  municipal  corporation  in  bonds  issued  in  aid  of  a 
railroad  corporation  precluded  an  inquiry,  even  where  the  rights 
of  a  bona  nde  holder  were  involved,  as  to  the  existence  of  legis- 
lative authority  to  issue  them. 

A  reference  to  a  few  of  the  adjudged  cases  will  serve  to  illus- 
trate the  rule  which  lias  controlled  the  cases  involving  the  valid- 
ity of  municipal  bonds.  In  Comraissionei-s  of  Knox  County  v. 
Aspinwall,  21  How.  539,  power  was  given  to  county  commission- 
ers to  subscribe  stock  to  be  paid  for  by  county  bonds,  in  aid  of 
a  railroad  corporation,  the  power  to  be  exercised  if  the  electora, 
at  an  election  duly  called,  should  approve  the  subscription.  It 
was  adjudged  that  as  the  power  existed,  and  since  the  statute 
committed  to  the  board  of  commissioners  the  authority  to  decide 
whether  the  election  was  properly  held,  and  wlietlier  the  subscrip- 
tion was  approved  by  a  majority  of  the  electors,  the  recital  in 
bonds  executed  by  those  commissioners,  that  they  were  issued  in 
pursuance  of  the  statute  giving  the  power,  estopped  the  county 
from  alleging  or  proving,  to  the  prejudice  of  a  oona  fide  holder, 
that  requisite  notices  of  tne  election  had  not  been  given.  In  Bis- 
sell  V,  City  of  Jeifersonville,  24  How.  287,  the  court  found  that 
there  was  power  to  issue  the  bonds,  and  that  after  they  were 
issued  and  delivered  to  the  railroad  company  it  was  too  late,  as 
against  a  bona  fide  holder,  to  call  in  question  the  determination 
of  the  facts,  which  the  law  prescribed  as  the  basis  of  the  exercise 
of  the  power  granted,  and  which  the  city  authorities  were  author- 
ized and  required  to  determine  before  bonds  were  issued. 

Probably  the  fullest  statement  of  the  settled  doctrine  of  this 
court  is  found  in  Town  of  Coloma  v.  Eaves,  92  U.  S.  484.  In 
that  case  the  authority  to  make  the  subscription  was  made,  by 
the  statute,  to  depend  upon  the  result  of  the  submission  of  the 
question  to  a  popular  vote,  and  its  approval  by  a  majority  of  the 
legal  votes  cast.  But  whether  the  statute  in  these  particulars 
was  complied  with,  was  left  to  the  decision  of  certain  persons 
who  held  official  relations  with  the  municipality  in  whose  behalf 
the  proposed  subscription  was  to  be  made.     It  was  in  reference 
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to  such  a  case  that  the  conrt  Baid:  ^^When  legislative  anthoritj 
has  been  given  to  a  mnnicipality,  or  to  iu  officers,  to  subscribe  to 
the  stock  of  a  railroad  company,  and  to  issue  municipal  bonds  in 
payment,  but  only  on  some  precedent  condition,  such  as  a  popular 
vote  favoring  the  subscription,  and  where  it  may  be  gatliered 
from  the  legislative  enactment  that  the  officers  of  the  municipality 
were  invested  with  power  to  decide  whether  the  condition  pre- 
cedent has  been  complied  with,  their  recital  that  it  has  been,  made 
in  the  bonds  issued  by  them  and  held  by  a  bona  fide  purchaser,  is 
conclusive  of  the  fact,  and  binding  upon  the  municipality ;  for  the 
recital  is  itself  a  decision  of  the  fact  by  the  appointed  tribunal." 
This  doctrine  was  reaffirmed  in  Buchanan  v,  Litchfield,  102  U.  S. 
278,  and  in  other  cases,  and  we  perceive  no  just  ground  to  doubt 
its  correctness,  or  to  regard  it  as  now  open  to  question  in  this 
court. 

But  we  are  of  opinion  that  the  rule  as  thus  stated  does  not  sup- 
port the  position  which  counsel  for  plaintiff  in  error  take  in  the 
present  case.  The  adjudged  cases,  examined  in  the  light  of  their 
special  circumstances,  show  that  the  facts  which  a  municipal  cor- 
poration, issuing  bonds  in  aid  of  the  construction  of  a  i-ailroad, 
was  not  permitted,  against  a  bona  fide  holder,  to  question,  in  face 
of  a  recital  in  the  bonds  of  their  existence,  were  tliose  connected 
with  or  growing  out  of  the  dischar^  of  the  ordinary  duties  of 
such  of  its  officers  as  were  invested  with  authority  to  execute 
them,  and  which  the  statute  conferring  the  power  made  it  their 
duty  to  ascertain  and  determine  before  the  bonds  wei-e  issued ;  not 
merely  for  themselves,  as  the  ground  of  their  own  action,  in  issu- 
ing the  bonds,  but,  equally,  as  authentic  and  final  evidence  of  their 
existence,  for  the  information  and  action  of  all  others  dealing  with 
them  in  reference  to  it.  Such  is  not  the  case  before  us.  Had  the 
statutes  of  Ohio  conferred  upon  a  township  in  Delaware  County 
authority  to  make  a  subscription  to  the  stock  of  this  company, 
upon  the  approval  of  the  voters  at  an  election  previously  held, 
then  a  recital,  by  its  proper  officers,  such  as  is  found  in  the  bonds 
in  suit,  would  have  estopped  the  township  from  proving  that  no 
election  was  in  fact  held,  or  that  the  election  was  not  called  and 
conducted  in  the  mode  prescribed  by  law ;  for  in  such  case  it  would 
be  clear  that  the  law  had  referred  to  the  officers  of  the  township, 
not  only  the  ascertainment,  but  the  decision  of  the  facts  involved 
in  the  mode  of  exercising  the  power  gi*anted.  But  in  this  case,  as 
we  have  seen,  power  in  townsnips  to  subscribe  did  not  come  into 
existence,  that  is,  did  not  exist,  except  where  the  county  commis- 
sioners had  not  been  authorized  to  make  a  subscription.  Whether 
they  had  not  been  so  authorized,  that  is,  whether  the  question  of 
subscription  had  or  had  not  been  submitted  to  a  county  vote,  or 
whether  the  county  commissioners  had  failed  for  so  long  a  time  to 
take  the  sense  of  the  people  as  to  show  that  they  had  not,  within 
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the  meaning  of  the  law,  been  authorized  to  make  a  subscription, 
were  matters  with  which  the  trustees  of  the  township,  in  the  dis- 
charge of  their  ordinary  duties,  had  no  official  connection,  and 
whicli  the  statute  had  not  committed  to  their  final  determination. 
Granting  that  the  recital  in  the  bonds  that  they  were  issued  ^'  in 
pursuance  of  the  provisions  of  the  several  acts  of  the  general 
assembly  of  Ohio,  is  equivalent  to  an  express  recital  that  tlie 
county  commissioners  had  not  been  authorized  by  a  vote  of  the 
county  to  subscribe  to  the  stock  of  this  company,  and  that,  conse- 
quently, the  power  conferred  upon  the  township  was  brought  into 
existence,  still  it  is  the  recital  of  a  fact  arising  out  of  the  duties  of 
county  officers,  and  which  the  purchaser  and  all  others  must  be 
presumed  to  know  did  not  belong  to  the  township  to  determine,  so 
as  to  confer  or  create  power  which,  under  the  Jaw,  did  not  exist. 
In  the  view  we  have  taken  of  this  case,  McClure  v.  Township  of 
Oxford,  94  U.  S.  429,  is  instructive.  That  was  a  case  of  munici- 
pal subscription  to  a  railroad  corporation.  The  act  conferring  the 
autlioricy  provided  that  it  should  take  effect  (and,  thei*efore,  should 
not  be  a  law  except)  from  and  after  its  publication  in  a  particular 
newspaper.  Thirty  days'  notice  of  the  election  was  required.  But 
the  election  was  held  within  thirty  days  from  the  publication  in 
the  paper  named  in  the  act.  The  bonds  recited  tliat  they  were 
issued  m  pursuance  of  the  statute,  describing  it  by  the  date  of  its 
passage,  not  the  date  of  its  publication  in  the  newspaper  designated. 
They  showed  upon  their  face  that  the  election  was  held  April  8, 
1872.  But  the  purchaser  was  held  bound  to  know  that  tlie  act 
was  not  in  fact  published  in  that  newspaper  until  March  21, 1872 ; 
that,  therefore,  it  did  not  become  a  law  until  from  and  after  that 
date.  He  was,  consequently,  charged  with  knowledge  that  the 
election  was  held  upon  insufficient  notice.  The  bonds  were,  for 
these  reasons,  declared  to  be  not  binding  upon  any  township.  The 
publication  of  the  act,  plainly,  was  not  a  matter  with  which  the 
township  trustees,  as  such,  had  any  official  connection.  It  was  not 
made  tneir  duty  to  have  it  published.  The  time  of  publication 
would  not  necessarily  appear  upon  the  township  records  ;  but  pub- 
lication in  a  named  newspaper  was,  as  the  face  of  the  act  showed, 
vital,  not  simply  to  the  exercise  but  to  the  very  existence  of  the 
power  to  subscribe.  We  may  repeat  here  what  was  said  in  Anthonj' 
V.  Jasper  County,  101  U.  S.  693,  697,  that  purchasers  of  municipal 
bonds  '^  are  charged  with  notice  of  the  laws  of  the  State,  granting 
power  to  make  the  bonds  they  find  on  -the  mai'ket.  This  we  have 
always  held.  If  the  power  exists  in  the  municipality  the  bona 
tide  holder  is  protectea  against  mere  irregularities  in  the  manner 
of  its  execution  ;  but  if  there  is  a  want  of  power  no  legal  liability 
can  be  created."  So  here.  Porter  Township  is  estopped  by  the 
recitals  in  the  bonds  from  saying  that  no  township  election  was  held, 
or  that  it  was  not  called  and  conducted  in  the  particular  mode  i-e- 
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quilled  by  law.  But  it  not  estopped  to  show  that  it  was  without 
legislative  anthority  to  order  the  election  of  August  30,  1851,  and 
to  issue  the  bonds  in  suit.  The  question  of  legislative  authority 
in  a  municipal  corporation  to  issue  bonds  in  aid  of  a  railroad  com- 
pany cannot  be  concluded  by  mere  recitals ;  but  the  power  exist- 
ing, the  municipalty  may  be  estopped  by  recitals  to  prove  irregu- 
larities in  the  exercise  of  that  power ;  or,  when  the  law  prescribes 
conditions  upon  the  exercise  oi  the  power  granted,  and  commits  to 
the  officers  of  such  municipality  the  determination  of  the  question 
whether  those  conditions  have  been  performed,  the  corporation 
will  also  be  estopped  by  recitals  which  import  such  performance. 
The  judgment  is  affirmed. 

Effect  of  Recitals  in  IMunicipal  Aid  Bonds. — The  doctrine  of  the  Supreme 
Court  of  the  United  States  in  regard  to  the  effect  of  recitals  in  railroad  aid 
bonds  is  well  established.  Where  by  such  recitals  the  performance  of  any 
conditions  precedent  to  the  validity  of  the  bond  are  set  forth,  the  municipal- 
ity is  estopped  to  deny  the  truth  of  such  recitals  as  against  a  bona  fide 
holder  for  value.  It  is  not,  however,  in  any  case  estopped  to  set  up  lack  of 
legislative  authority  to  issue  the  bonds.  The  following  are  the  leading 
authorities:  Knox  Co.  «.  Aspinwall,  21  How.  439;  Moran  «.  Miami  Co.,  2 
Black.  722;  Supervisors  «.  Schenck,  6  Wall.  772;  Rogers  «.  Burlington,  3 
Wail.  654 ;  Woods  v,  Lawrence  Co.,  1  Black.  386 ;  Mercer  Co.  9.  Harket,  1 
Wall.  83;  Meyer  v.  Muscatine,  1  Wall.  385;  Bissell  «.  Jefferson ville,  24  How. 
287;  (Jelpcke  v.  Dubuque,  1  Wall.  175;  Pendleton  Co.  v.  Amy,  18  Wall.  297; 
St.  Joseph  Township  v.  Rogers,  16  Wall.  644;  Grand  Chute  v.  Winegar,  15 
Wall.  572;  Coloma  t.  Eaves,  92  U.  S.  484;  Randolph  Co.  v.  Post,  93  U.  S. 
502 ;  Leavenworth  Co.  «.  Barnes,  94  U.  8.  70 ;  Douglass  Co.  v.  Bolles,  94  U. 
S.  104 ;  Commis.  of  Johnson  Co.  v.  Thayer,  94  U.  S.  631 ;  Cass  Co.  v.  John- 
son, 95' U.  S.  360;  Daveiss  Co.  v.  Hudekoper,  98  U.  S.  98;  Nauvoo  v.  Ritter, 
97  U.  S.  389;  Venice  v.  Murdock,  92  U.  8.  494;  Anthony  v.  Gasper  Co.,  101 
U.  S.  693 ;  Warren  «.  Marcy,  97  U.  S.  96 ;  Harkett  «.  Ottawa,  99  U.  S.  66 ; 
San  Antonio  v.  Mehaffey,  96  U.  S.  312;  Lyons  v.  Munson,  99  U.  S.  684; 
Supervisors  v.  Galbraith,  99  U.  S.  212;  Menasha  «.  Hazard,  101  U.  S.  126; 
s.  c,  2  Am.  &  Eng.  R.  R.  Cas.  571 ;  Pompton  v.  Cooper  Union,  101  U.  S. 
196;  Douglass  v.  Pike  Co.,  101  U.  S.  677;  Darlington  v.  Jackson  Co.,  101 
U.  S.  688;  Foote  «.  Pike  Co.,  101  U.  S.  688;  Roberts  «.  Bolles,  101  U.  S. 
119;  Dodge  v.  Platte  Co.,  2  Am.  &  Eng.  R.  R.  Cas.  588;  Bonham  «.  Needles, 
2  Am.  &  Eng.  R.  R.  Cas.  642 ;  Walnut  v.  Wade,  3  Am.  &  Eng.  R.  R.  Cas. 
36;  Hopper  v.  Covington,  4  Am.  &  Eng.  R.  R.  Cas.  251;  Cagwin  v.  Han- 
cock, 6  Am.  &  Eng.  R.  R.  Cas.  150;  Clay  Co.  «.  Society  for  Savings,  5  Am. 
&  Eng.  R.  R.  Cas.  170;  Burr  v.  Charlton  Co.,  6  Am.  &  Eng.  R.  R.  Cas.  584; 
Moultrie  Co.  v.  Fairfield,  7  Am.  &  Eng.  R.  R.  Cas.  194;  Pana  v.  Bowler,  12 
Am.  &  Eng.  R.  R.  Cas.  563;  American  L.  I.  Co.  v,  Bruce,  12  Am.  &  Eng.  R. 
R.  Cas.  610 :  Lewis  v.  Commissioners  of  Barbour  Co.,  12  Am.  &  Eng.  R.  R. 
Cas.  615.    See  also  the  cases  infra  upon  this  point  next  hereinafter  reported. 
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B188ELL 
V. 

Township  of  Speing  Yallet. 

(Advance  Oasey  Supreme  Court  of  the  United  States,    January  21, 1884.) 

Under  the  laws  of  Eftnsas  of  1870,  c.  90,  authorizing  the  issue  of  township 
bonds,  which  provides  that  after  the  requisite  vote  in  favor  of  the  issue  **  the 
board  of  county  commissioners  shall  oraer  the  county  clerk  to  make  such 
subscription  in  the  name  of  the  township,  and  shall  cause  such  bonds  as  may 
be  required  by  the  terms  of  said  vote  and  subscription  to  be  issued  in  the 
iiam|  of  such  township,  to  be  signed  by  the  chairman  of  the  board,  and 
attested  by  the  clerk,  under  the  seal  of  the  county,**  Jield,  that  the  signature 
of  the  clerk  was  essential  to  the  validity  of  the  bonds,  even  though  ne  had 
no  discretion  to  withhold  it. 

A  township  is  not  estopped  by  recitals  in  instruments  purporting  to  be  its 
bonds,  unless  they  actually  are  such,  and  have  been  dmj  executed;  and  an 
innocent  holder  for  value  is  in  no  better  position  than  the  obligee. 

Under  the  laws  of  Kansas  of  1872,  c.  68,  §  15,  authorizing  the  registration 
of  outstanding  bonds,  wherein  it  is  provided  that  it  shall  be  the  duty  of  the 
auditor  of  State,  upon  the  registration  of  any  such  bonds,  **  within  ten  days 
thereafter  to  notify  the  officers  issuing  the  same  of  such  registration,  which 
fact  shall  be  entered  by  such  officers  in  a  book  wherein  the  record  of  such 
bonds  is  kept,  and  such  bonds  shall  thereafter  be  considered  registered 
bonds,"  held,  that  no  such  bonds  could  be  entitled  to  the  benefit  of  the  act 
unless  due  compliance  with  these  requisitions  were  shown. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

Alfred  Ennis  for  plaintiff  in  error. 

W.  H.  Rossington  for  defendant  in  error. 

Matthews,  J. — This  was  an  action  brought  by  the  plaintiflf  in 
error  to  recover  the  amount  of  certain  interest  coupons  attached  to 
municipal  bonds,  which,  it  is  alleged  in  the  petition  or  complaint, 
were  made,  issued,  and  delivered  by  the  defendant,  a  municipal 
corporation  of  Kansas,  to  aid  in  the  construction  of  a  railroad  run- 
ning within  and  through  its  corporate  limits,  under  and  in  pursu- 
ance of  an  act  of  the  legislature  of  the  State  of  Kansas,  entitled 
"  An  act  to  enable  municipal  townships  to  subscribe  for  stock  in 
any  railroad,  and  to  provide  for  the  payment  of  the  same,"  ap- 
proved February  25,  1870,  under  and  in  pursuance  of  an  order  of 
the  board  of  county  commissioners  of  the  county  of  Cherokee,  and 
under  and  in  pursuance  of  a  vote  of  more  than  three  fifths  of  the 
qualified  voters  of  the  township,  voting  at  an  election  duly  held 
uierein  for  such  purpose,  being  negotiable  bonds  payable  to 
bearer.     It  is  further  alleged  "  that  afterwards,  to-wit,  on  Decem- 
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r>:r  15.  A-D.  1*71«  each  of  tbe  ©slIJ  i^,r..ii,  w: 
c^^-jjy^/fi-  thereto  a:tacrje«i»  was  pa:  nr-ju  the  mirkei  ar.d  sc'i 
d<:*iVer*:'i  to  Uina  t«ie  parchasers  for  value,  the  a^mc  roa^inz  fr::::: 
haiid  to  Lar.d  like  other  neiroriable  iecurities.  TLii  afrenririj, 
t/^wit,  on  April  11,  a-D.  ISTieach  of  iLe  said  !»::-£,  wi:L  a.1  ::.« 
interest  ryfUjK>ijs  thereto  attached,  was  doiv  registered  in  the  •.•r:-:e 
of  the  aisditof  of  the  Suite  of  Earieos.  acconjiag  to  law.  ai.o  li.e 
fact  that  each  of  tlie  said  bonds  was  so  registered  w:i»  then  a£«; 
'there,  under  tiie  hand  and  official  seal  of  the  said  acdiror.  is  wrii- 
in;r  dalv  certified  and  indorsed  upon  each  of  the  said  bonds,  a 
C4^pj  of  which  said  certificate  and  indoreeineot  is  fiie*i  herewitlu 
made  part  hereof,  and  marked  Exhibit  B.''  It  is  also  alleged  that 
after  the  is-sning  and  delivering  of  the  said  bonds,  and  before  the 
maturity,  either  of  the  bonds  or  of  any  of  the  coupons  saed  upon, 
they  were  sold  and  delivered  to  the  plaintiff  for  the  price  of  90 
cents  on  the  dollar  thereof  in  cash. 

The  following  is  the  form  of  the  bond : 

i*  JJ"©. .)       UHriED  States  of  Amkbica.  ($1000. 

'^ooinrnr  of  chebokee,  state  of  kanbab. 

"  Spring  Valley  Township  Bond. 

"  Know  all  men  by  these  presents  that  Spring  Valley  township, 
county  of  Cherokee,  State  of  Kansas,  acknowl^ges  itself  and  is 
firmly  bound  to  the  Atlantic  &  Pacific  R.  B.  Co.  in  the  snm  of 
one  thousand  dollars,  which  sum  the  said  township  therein  prom- 
ises to  pay  to  the  said  Atlantic  &  Pacific  R.  R.  (Jo.,  or  bearer,  at 
the  office  of  Northrop  &  Chick,  in  the  city  of  Kew  York,  and 
State  of  New  York,  on  the  fifteenth  day  of  December,  1886,  to- 
gether with  the  interest  on  the  first  day  of  July  in  each  and  every 
year,  until  this  bond  matures,  at  the  rate  of  seven  per  cent  per 
annum,  which  interest  shall  be  payable  annually  on  the  presenta- 
tion and  delivery  at  said  ofiice  of  the  coupons  of  interest  hereto 

attached. 

"  This  bond  being  issued  under  and  pursuant  to  an  order  of  the 
board  of  county  commissioners  of  Cherokee  county,  in  the  State 
of  Kansas,  by  virtue  of  an  act  of  the  legislature  of  the  State  of 
Kansas,  approved  February  25,  1870,  entitled  *  An  act  to  enable 
municipal  townships  to  subscribe  for  stock  in  any  railroad,  and  to 
provide  for  the  payment  of  the  same ;'  and  authorized  by  a  vote  of 
the  people  taken  on  the  fourth  day  of  February,  1871,  as  required  by 
law,  upon  the  proposition  to  subscribe  one  hundred  and  fiity  thoii- 
siind  dollars  to  aid  in  the  construction  of  the  said  railroad,  which 
proposition  was  voted  upon  on  the  day  aforesaid,  and  three  fifths  of 
the  votes  of  said  township  being  cast  in  favor  of  said  proposition. 

"In  testimony  whereoi  the  said  board  of  county  commissioners 
of  Cherokee  county  have  executed  this  bond  hj  the  chairman  of 
said  board,  under  the  order  thereof,  signing  his  name  hereunto, 
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and  by  the  clerk  of  said  board  attesting  the  same  and  a£Sxing  the 
seal  01  said  board. 

"  This  done  at  Columbns,  Cherokee  county,  this  fitteenth  day  of 

December,  1871. 

"  [Seal  of  Cherokee  county,  Kansas.]  Wm.  H.  Clark, 

"  Chairman  Board  of  County  Commissioners. 
"  J.  G.  DxjNLAVY,  County  Clerk." 

The  certificate  of  registration  is  as  follows : 

"  I,  A.  Thoman,  auditor  of  the  State  of  Kansas,  do  hereby  cer- 
tify that  this  bond  has  been  regulai'ly  and  legally  issued,  that  the 
signatures  thereto  are  genuine,  and  that  such  bond  has  been  duly 
registered  in  my  office  in  accordance  with  an  act  of  the  legislature, 
entitled  '  An  act  to  authorize  counties,  incorporated  cities,  and 
municipal  townships  to  issue  bonds  for  the  purpose  of  building 
bridges,  aiding  in  the  construction  of  railroads,  or  other  works  of 
internal  improvement,  and  providing  for  the  registration  of  such 
bonds,  the  registration  of  otlier  bonds,  and  the  repealing  of  all  laws 
in  conflict  therewith,'  approved  March  2,  1872. 

"  Witness  my  hand  and  official  seal,  tliis  eleventh  day  of  April, 
1872. 

"  [seal  ]  A.  Thoman,  Auditor  of  State." 

The  defendant,  in  answer  to  the  petition,  pleaded  the  following 
defence :  ^^  That  it  ought  not  to  be  charged  with  the  said  supposed 
debt,  by  virtue  of  the  said  supposed  bonds  and  coupons,  because 
it,  by  its  attorneys,  says  tliat  J.  G.  Dnnlavy,  whose  name  appears 
on  said  bonds  and  coupons  as  county  clerk,  never  signed  his  name 
thereto  or  thereon,  nor  ever  authorized  any  party  or  parties  to 
sign  his  name  thereto  or  thereon,  and  that  said  signature  is  not  his 
signature.  Nor  did  he  affix  or  authorize  to  be  affixed  the  seal  of 
said  county  of  Cherokee  to  said  bonds  or  coupons." 

To  this  the  plaintiff  demurred.  The  demurrer  was  overinled, 
and  the  plaintiff  declining  to  reply,  judgment  was  rendered  for  the 
defendant,  to  review  which  this  writ  of  error  is  prosecuted.  The 
assignment  of  error  relied  on  is  that  this  defence  being  insufficient 
in  law,  the  demurrer  thereto  should  have  been  sustained  and  judg- 
ment rendered  for  the  plaintiff.  The  plaintiff  in  error  contends 
that  this  judgment  is  erroneous  on  several  grounds,  which  we  pro- 
ceed to  consider  in  their  order. 

1.  It  is  claimed,  in  the  first  place,  that  the  defence  is  not  suffi- 
cient, because  the  signature  of  the  county  clerk  is  not  essential  to 
the  validity  of  the  bonds,  nor  that  the  county  seal  should  have  l)een 
affixed  thereto  by  him.  The  statute  of  Kansas  (Laws  Kan.  1870, 
c.  90,  p.  189),  under  which  the  bonds  in  (question  purport  to  have 
been  issued,  contains  the  following  provisions : 

"  Section  1.  Whenever  fifty  of  tne  qualified  voters,  they  being 
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f  reelioldere,  of  any  municipal  township  in  any  county  in  tlie  State, 
shall  petition  in  writing  the  board  of  county  commissioners  of  such 
county  to  submit  to  the  qualified  voters  of  such  township  a  propor 
sition  to  take  stock,  in  the  name  of  such  township,  in  any  railroad 
proposed  to  be  constructed  into  or  through  such  township,  and 
shau  in  such  petition  designate  the  railroad  company  and  the 
amount  of  stock  proposed  to  be  taken,  and  the  mode  and  terms  of 
payment  for  the  same,  together  with  the  conditions  of  such  sub- 
scription, if  any,  it  shall  be  the  duty  of  such  boai-d  of  county  com- 
missioners to  cause  an  election  to  be  held  by  the  qualified  voters  of 
such  township,  to  determine  whether  such  subscription  shall  be 
made :  provicfed,  that  the  amount  of  bonds  voted  by  any  township 
shall  not  be  above  such  an  amount  as  will  require  a  levy  of  more 
than  one  per  cent  per  annum  on  the  taxable  property  of  such 
township  to  pay    tne  yearly  intei*est  on  the  amount  of   bonds 

issued. 

''  Sec.  6.  If  three  fifths  of  the  electors  voting  at  such  election 
vote  for  the  subscription  of  ilie  stock,  the  board  of  county  com- 
missioners shall  order  the  county  clerk  to  make  such  subscription 
in  the  name  of  the  township,  and  shall  cause  such  bonds  as  may  be 
required  by  the  terms  of  said  vote  and  subscription  to  be  issued  in 
the  name  of  such  township  to  be  signed  by  the  chairman  of  the 
board,  and  attested  by  the  derk,  under  the  seal  of  the  county :  pro- 
vided, that  the  commissioners  sliall  not  cause  such  bonds  to  be 
issued  until  the  railroad  shall  have  been  completed  through  the 
township  voting  such  bonds,  or  to  such  point  in  said  township  as 
may  be  conditioned  in  said  bonds." 

It  is  argued,  as  the  board  of  county  commissioners  is  the  pre- 
scribed authority  which  orders  every  step  to  be  taken  to  issue  the 
bonds,  and  as  the  clerk  acts  only  as  directed  by  it,  and  sims  and 
seals  the  bonds  merely  as  a  witness  of  its  orders  and  acts,  that  it  is 
only  what  that  board  does  and  directs  which  becomes  important, 
and  that  if  it  issues  bonds  with  the  name  of  the  clerk  signed  and 
the  seal  of  the  county  attached,  it  is  not  material  whetlier  the  clerk 
writes  his  name  or  affixes  the  seal,  or  whether  it  is  done  by 
another.  It  is  alleged  in  the  petition  that  the  defendant  corpora- 
tion, the  municip^  township,  made,  issued,  and  delivered  the 
bonds  on  which  ttie  suit  is  founded,  and  that  it  was  done  under, 
and  in  pursuance  of,  an  order  of  the  board  of  county  commissioners 
of  the  county  of  Cherokee.  But  it  is  sufficient  to  say,  that  the 
power  of  the  board  of  county  commissioners  to  bind  the  township 
IS  conferred  by  the  statute  to  be  exercised  only  in  the  mode  pointed 
out,  and  the  attesting  signature  of  the  clerk  is  as  material  to  the 
integrity  and  validity  of  the  bonds  as  is  that  of  the  chairman  of 
the  board  of  county  commissioners.  The  township  had  no  power 
to  bind  itself  for  the  purpose  of  aiding  in  the  construction  of  a 
railroad,  by  subscription  to  its  capital  stock  and  the  issue  of  bonds 
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to  pay  for  the  same,  except  ae  authorized  by  tliis  statute ;  the  board 
of  county  commissioners  of  the  county  did  not  represent  the  town- 
ship for  any  other  purpose,  and  could  not  execute  its  power  to 
issue  bonds  by  instruments  not  conforming  to  the  substantial  re- 
quirements or  the  law.  That  law  required  the  bonds  to  be  exe- 
cuted in  a  particular  manner,  and  the  signature  of  the  clerk  is 
essential  to  the  valid  execution  of  them,  even  though  he  had  no 
discretion  to  withhold  it.  Anthony  v.  County  of  Jasper,  101  U. 
S.  693-697 ;  McGarrahan  v.  Mining  Co.,  96  U.  S.  316.  Admit- 
ting that  the  board  could  cause  his  signature  to  be  affixed,  without 
his  assent,  by  another  specially  or  generally  appointed  to  do  so ; 
still,  that  it  was  so  affixed  in  the  present  case  does  not  appear  as 
matter  of  fact,  and  if  the  fact  could  be  supplied  by  supposition, 
the  signature  would  still,  in  law,  be  the  signature  of  the  clerk. 
But  the  answer  denies  that  fact,  and  the  demurrer  admits  the  truth 
of  the  denial.  So  that  the  defence  set  forth  in  the  answer  is,  in 
law,  that  the  bonds  sued  on  are  not  the  bonds  of  the  township,  and 
that  is  admitted  by  the  demurrer  to  be  true. 

2.  This  disposes  of  the  second  ground  of  the  contention  of  the 
plaintiff  in  error,  which  is  that  the  township  defendant  is  estopped 
by  the  bonds,  and  the  recitals  contained  in  them,  to  dispute  their 
validity.  But  there  can  be  no  ground  for  such  an  estoppel,  unless 
the  bonds,  which  are  supposed  to  affect  it,  are  the  bonds  of  the.  de- 
fendant. We  have  just  seen  that,  by  the  pleadings,  they  are  ad- 
mitted not  to  be  such ;  and  the  position  of  the  plaintiff  in  error  is 
not  improved  by  the  supposition  that  he  is  an  innocent  holder  for 
valae.  If  the  bonds  are  not  the  act  and  deed  of  the  defendant, 
they  do  not  bind  it  at  all,  and  cannot  be  made  obligatory  by  their 
own  contents. 

3.  It  is  argaed,  however,  finally,  that  the  defendant  township  is 
estopped  to  dispute  the  validity  and  obligation  of  these  bonds  by 
the  fact  and  certificate  of  registration.  The  statute  of  Kansas 
(Laws  Kan,  1872,  c.  68,  p.  110),  to  authorize  counties,  etc.,  to  issue 
bonds,  and  providing  for  their  registration,  etc.,  contained  ample 
and  specific  provisions,  according  to  which  municipal  corporations 
were  authorized  to  lend  their  credit  to  aid  in  the  construction  of 
works  of  internal  improvement.  It  required  that  when  bonds 
were  to  be  issued  for  such  purpose,  the  officers  of  the  municipal 
body  making  them,  should  deliver  them  in  the  first  instance  to  the 
treasurer  of  the  State,  to  be  held  by  him  in  escrow,  or  to  an  agent 
agreed  on,  until  full  compliance  with  the  conditions  of  the  agree- 
ment on  which  they  were  to  issue,  when  the  treasurer  or  agent 
was  required  to  deliver  them  to  the  parties  entitled  to  them.  The 
officere  of  the  municipal  corporation  were  also  required  to  make 
registration  thereof,  in  a  book  kept  for  that  purpose,  and  to  certify 
a  statement  of  the  same  to  the  auditor  of  the  State  ;  and,  if  within 
30  days  after  their  issue  the  holder  of  such  bonds  should  present 
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tbem  to  the  auditor  of  State  for  registration,  he  was  reqnire<l, 
upon  being  satisfied  that  such  bonds  hatd  been  issued  according  to 
the  act,  and  that  tlie  signatures  thereto  of  the  ofiloers  signing  tlie 
the  same  were  genuine,  to  register  the  same  in  his  office,  in  a  book 
kept  for  that  purpose,  in  tlie  same  manner  that  such  bonds  were 
required  to  be  registered  by  the  officera  issuing  the  same,  and,  al^, 
to  certify  upon  such  bonds  the  fact  that  they  had  been  regularly 
and  legally  issued,  that  the  signatures  thereto  were  ^nuine,  and 
that  such  bonds  had  been  registered  in  his  office  according  to  law. 
The  act  also  makes  provision  for  the  re^stration  of  bonds  not  is- 
sued under  it,  but  issued  either  before  its  enactment  or  in  pursu- 
ance of  agreements  entered  into  before  it  took  effect.  The  fif- 
teenth section  is  as  follows : 

^'  Sec.  15.  That  the  holder  of  bonds  heretofore  issued,  or  that 
may  hereafter  be  issued,  in  pursuance  of  any  contract  heretofore 
made  under  any  law  of  this  State,  may  have  the  benefits  of  this 
act  by  having  such  bonds  registered  in  the  office  of  said  auditor  of 
State  as  provided  herein  for  tiie  registration  of  bonds  (issued)  by  vir- 
tue hereof.  It  shall  be  the  duty  of  the  auditor  of  State,  upon  the 
i-egistration  of  any  bonds  not  issued  under  the  provisions  of  this  act, 
within  ten  days  thereafter,  to  notify  the  officers  issuing  the  same 
of  such  registration,  which  fact  shall  be  entered  by  such  officers  in 
:i  book  wherein  the  record  of  such  bonds  is  kept,  and  such  bonds 
shall  thereafter  be  considered  registered  bonds.'^ 

Under  this  section  it  is  claimed  that  the  bonds  sued  on  were  ro- 
istered, having  been  issued  prior  to  the  passage  of  the  registration 
act  of  1872 ;  and  it  is  insisted,  upon  the  antuority  of  the  case  of 
Lewis  V.  Com'rs  Barbour  Co.,  105  U.  S.  739  ;  s.  c,  12  Am.  &  Eiig. 
R.  R.  Cas.  615,  that  the  registration  is  conclusive  of  their  validity, 
as  against  the  defence  made  in  the  answer.  It  is  shown,  however, 
by  a  comparison  of  the  fifteenth  section  with  the  other  sections  of 
the  act  in  reference  to  registration,  that  distinct  and  diverse  provi- 
sions are  made  for  different  classes  of  bonds, — ^those  issued  under 
the  act  and  those  previously  issued  or  agreed  to  be  issued  under 
prior  acts.  As  to  the  foimer  class,  the  bonds  authorized  are  to  be 
registered,  in  the  first  instance,  according  to  the  mandate  of  tlie 
twelfth  section,  by  the  officers  of  the  municipality  acting  in  that 
behalf,  who  are  required  to  transmit  to  the  auditor  of  State  a  cer- 
tified statement  of  the  number,  amount,  and  character  of  the  bonds 
so  issued,  to  whom  issued,  and  for  what  purpose,  which  statement  is 
required  to  be  attested  b}'  the  clerk  of  the  municipal  corporation 
issuing  the  same  under  its  corporate  seal.  The  registration  thus 
provided  for  consists  of  two  parts, — that  which  is  recoixled  by  the 
officers  of  the  corporation  in  their  books,  and  that  which  the  audi- 
tor records  in  his  own, — and  in  that  case  the  last  step  is  taken  by 
the  auditor,  who  certifies  it  on  the  bonds  themselves,  presented  by 
the  holder  for  that  purpose.      This  certificate  is  intended  to  be 
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based  not  merely  upon  what  the  auditor  himself  has  done,  but 
upon  the  knowledge  oflScially  certified  to  him  of  what  had  pi'evi- 
ously  been  done  by  the  officers  of  the  municipal  corporation  issuing 
the  bonds.  But  as  to  the  other  class  of  bonds,  those  not  issued  under 
the  act  of  1872,  the  order  of  the  steps  in  registration  is  reversed. 
The  first  record  is  made  by  the  auditor  on  presentation  of  the 
bonds  by  the  holder  for  that  purpose.  Within  ten  days  thereafter 
he  is  required  by  the  fifteenth  section  of  the  act  to  notify  the  offi- 
cer issuing  the  same  of  such  registration  by  him,  which  fact,  it  is 
provided,  shall  be  entered  by  such  officers  in  a  book  wherein  the 
i-ecord  of  such  bonds  is  kept,  and  such  bonds,  the  statute  then  pro- 
ceeds to  declare,  shall  thereafter  be  considered  registered  bonds. 
That  necessarily  means  that  they  shall  not  be  so  considered  until 
the  happening  of  that  event;  and  it  is  that  complete  and  perfected 
registration,  and  that  alone,  which  confers  upon  the  holder  of  such 
bonds  the  benefits  of  the  act. 

The  bonds  that  were  in  controversy  in  the  case  of  Lewis  v. 
Gomel's,  supra,  were  issued  under  the  act  of  1872,  and  their  regis- 
tration was  governed  by  the  provisions  of  the  si^atute  relating  to 
that  class.  The  bonds  on  which  the  present  suit  is  based  were  is- 
sued under  the  act  of  1870,  and  belong  to  the  class  the  registration 
of  which  is  governed  by  the  provisions  of  the  fifteenth  section  of 
the  act. 

It  is  alleged  in  the  petition  that  "  each  of  said  bonds,  with  all 
the  interest  coupons  tnereto  attached,  was  duly  registered  in  the 
office  of  the  auditor  of  the  State  of  Kansas,  according  to  law,  and 
the  fact  that  each  of  the  said  bonds  was  so  registei^ed  was  then  and 
there,  under  the  liand  and  official  seal  of  the  said  auditor,  in  writ- 
ing, duly  certified  and  indoreed  upon  each  of  the  said  bonds,"  and 
a  copy  of  the  certificate  and  indorsement  is  set  out  as  already  ex- 
liibited.  But  it  is  not  alleged  that  the  auditor  notified  the  omcere 
.  of  Cherokee  County  of  this  record,  nor  that  these  officers  entered 
the  fact  in  the  record  kept  by  themselves;  and  without  these  ad- 
ditional steps,  what  was  done  by  the  auditor  was  incomplete  and 
ineffective.  Without  showing  compliance  with  these  requisitions, 
the  bonds  cannot  be  considered  registered  bonds,  nor  entitled  as 
such  to  the  benefits  of  the  act. 

If  complete  and  conclusive  effect  were,  on  the  conti-ary,  given 
to  the  ex  parte  record  of  tlie  auditor  of  State,  as  is  claimed  for  it, 
the  obvious  design  and  just  purpose  of  the  statute  would  be  not 
secured,  but  subverted  ;  and  municipal  corporations  might  be  sub- 
iectedto  liability  for  bonds  purporting  to  be  issued  by  them,  which 
m  fact  and  in  law  were  not  their  obligations  by  virtue  of  a  proceed- 
ing of  which  they  had  no  notice,  resulting  in  an  adjudication  which 
they  had  no  opportunity  of  contesting.  A  construction  of  the 
statute  that  necessarily  leads  to  that  conclusion  is  not  warranted  by 
its  terms,  and  would  be  repugnant  to  fundamental  principles  of 
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common  riglit.  If  the  registration  of  bonds  issued  under  the  act 
itself  is  to  have  the  force  of  an  adjudication  by  the  auditor,  the 
preliminary  record  by  the  officers  of  the  municipal  corporation 
transmitted  to  him  must  be  the  indispensable  foundation  of  his  jur- 
isdiction, without  which  he  cannot  lawfully  act ;  and  as  to  bonds 
issued,  as  were  these  now  in  suit  under  previous  statutes,  tlie  action 
of  the  auditor  is  itself  but  the  preliminary  proceeding  of  which 
confirmation  by  the  subsequent  record  of  the  officers  issuing  them 
is  essential  to  its  efficacy  as  a  re^tration.  If  these  officers  refuse 
to  recognize  the  registry  of  the  auditor,  whetlier  rightfully  or 
wrongfully,  the  holder  loses  no  rights.  He  has  the  bonds  ajs  he 
acquired  tnem,  and  may  test  the  liability  of  the  corporation  by  ju- 
dicial proceedings.  If,  on  the  other  hand,  the  statute  is  construed 
to  allow  him  by  a  proceeding  before  the  auditor  conclusively  to  fix 
the  liability  of  the  municipal  corporation  without  notice  and  with- 
out a  hearing,  certainly,  in  respect  to  bonds  previously  issued,  it 
would  be  open  to  the  gravest  objections  on  constitutional  grounds, 
for  if  a  law  cannot  impair  the  obligation  of  a  contract,  neither  can 
it  create  one,  or  by  a  mere  fiat  talce  from  a  party  an  existing  and 
meritorious  defence.  It  appears  then,  bv  the  record  in  this  cause, 
that  the  bonds  sued  on  are  not  the  obligations  of  the  defendant 
in  error. 

The  judgment  in  its  favor  is  therefore  affirmed. 

Signature  to  Bonds.— Upon  this  point  compare  the  principal  case  with 
Draper  «.  Springport,  5  Am.  &  Eng.  R.  R.  Gas.  ^05. 

Recitals. — A  collectiioii  of  the  authorities  upon  this  point  will  be  found  in 
Northern  Bank  of  Toledo  «.  Porter  Township  Trustees,  and  note,  supra.  See 
also  cases,  infra. 

Registry. — ^As  to  the  registration  of  municipal  bonds  the  reader  is  referred 
to  the  following  authorities:  Prairie  «.  Lloyd,  8  Am.  &  Eng.  R  R.  Gas.  58; 
Lewis  «.  Barbour  Go.,  12  Am.  &  Eng.  R  R.  Gas.  615;  Ralls  Go.  v.  United 
States,  105  U.  8.  733;  Anthony  «.  Jasper  Go.,  101  U.  S.  693;  Hoff  «.  Jasper 
Go.,  infra;  Dixon  Gounty  v.  Field,  infra. 


HoFF 
V. 

Jasper  Countt. 

(110  United  Stata  BeparU,  58.) 

When  a  municipal  corporation  subscribes  to  the  capital  stock  of  a  railroad 
company,  and  issues  its  bonds  in  payment  therefor,  the  bonds  must  comply 
with  the  requisitions  which  the  law  makes  necessary  in  respect  of  registration 
and  certificate  before  they  are  issued;  and  innocent  holders  for  value  are 
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charged  with  the  daty  of  knowing  these  laws,  and  of  inquiring  whether  they 
have  been  complied  with. 

A  statute  requiring  a  State  auditor  to  register  municipal  bonds  and  to  cer- 
tify that  all  the  conditions  of  law  have  l^n  compliea  with  in  their  issue 
calls  for  the  exercise  of  no  judicial  functions  on  his  part. 

Suit  to  recover  on  coupons  on  bonds  issued  by  a  county  in  payment 
of  subscription  to  stock  of  a  railroad  company  by  a  township  within 
the  county.  The  facts  were  in  all  respects  the  same  as  those  in 
Anthony  v.  County  of  Jasper,  101  XJ.  S.  693,  except  that  here  it 
was  expressly  found  that  tne  subscription  of  the  township  which 
was  voted  had  actually  been  made  by  the  County  Court  and 
accepted  by  the  railroad  company  before  the  act  providing  for  the 
registration  of  bonds  was  approved,  while  there  the  acceptance  of 
the  subscription  before  the  approval  of  the  act  did  not  appear 
unless  by  implication.  The  vote  of  the  township  was  taken  on  the 
6th  of  March,  1872;  the  order  of  the  County  Court  for  the  sub- 
scription entered  on  the  28th  of  March,  and  on  the  same  day  the 
subscription  was  actually  made  and  accepted.  The  registration  act 
was  approved  March  30th. 

James  S.  Bottsford  for  plaintiff  in  error. 

£.  J.  Montague  for  defendant  in  error. 

Waitb,  C.  J. — ^Upon  the  additional  fact  found  in  this  case  it  ia 
insisted : 

1.  That  if  the  registration  act  was  applicable  to  the  bonds  now  in 
question,  it  impaired  the  obligation  oi  the  contract  of  subscription, 
and  is  therefore,  so  far  as  such  application  is  concerned,  in  con- 
travention of  art.  I.,  sec.  10,  clause  1,  of  the  Constitution  of  the 
United  States;  and, 

2.  That  it  was  retrospective  in  its  operation,  and  therefore  in 
contravention  of  art.  I.,  sec.  28,  of  the  Constitution  of  Missouri, 
which  is : 

^^  That  no  ex  post  facto  law,  nor  law  impaiiring  the  obligation  of 
contracts,  or  retrospective  in  its  operation,  can  be  passed. 

It  is  also  insisted  that  the  4th  section  of  the  act  is  in  contraven- 
tion of  the  Constitution  of  Missouri,  because  it  delegates  the  exer- 
cise of  judicial  power  to  an  executive  officer  of  the  State. 

Th^  first  two  objections  may  be  considered  toother,  and  to  our 
minds  they  are  disposed  of  by  the  paragraph  m  the  opinion  in 
Anthony  v.  County  of  Jasper,  which  is  as  follows  (p.  699) : 

^'  It  matters  not  that  when  the  bonds  were  voted  the  registrntion 
law  was  not  in  force.  Before  they  were  issued  it  had  gone  into 
effect.  It  did  not  change  in  any  way  the  contract  with  the  railroad 
company.  The  companv  was  lust  as  much  entitled  to  its  bonds 
when  it  complied  with  the  conditions  under  which  they  were  voted 
after  the  law,  as  it  could  have  been  before.  All  the  legislature 
attempted  to  do  was  to  provide  what  should  be  a  good  bond  when 
15  A.  <&  K  R.  Cas.— 38 
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ifisned.    There  was  nothing  changed  but  the  form  of  the  execu- 
tion." 

That  is  clearly  the  true  constrnction  of  the  4th  section  of  the 
act.  The  contract  of  subscription  nndonbtedl^r  gave  the  company 
the  right  to  valid  negotiable  bonds  executed  in  dne  form  of  law. 
The  section  simply  provides  that  before  any  bond  thereafter  issued 
shall  be  deemed  to  have  been  completely  executed,  it  must  have 
upon  it  the  requisite  certificate  of  the  Auditor  of  State.  When  so 
certified,  if  otherwise  in  proper  form,  it  may  be  issued  as  a  duly 
executed  negotiable  public  security.  The  provision  that  the  cer- 
tificate of  the  auditor  ^'  shall  be  prima  facie  evidence  only  of  the 
facts  therein  stated  "  does  not  of  itself  open  the  bonds  to  attack  in 
the  hands  of  a  bona  fide  holder.  Before  this  law  a  bond,  in  due 
form  issued  under  a  power  conferred  by  the  le^slature,  could  not 
be  impeached  in  the  hands  of  a  bona  fide  holder  for  fraud  or  irrcCT- 
larities  in  the  execution  of  the  power  by  those  charged  with  that 
duty.  The  law  does  not  interfere  with  this ;  it  simply  says  that 
the  certificate  which  the  auditor  is  to  give  shall  not  prevent  such 
an  impeachment,  that  is  to  say,  shall  not  operate  as  an  estoppel. 
The  certificate,  so  far  from  casting  suspicion  on  the  bond,  gives 
additional  credit,  for  it  shows  that  an  officer  of  the  State  specially 
charged  with  the  duty  has  examined  and  certified  officially  ^^  that  aU 
the  conditions  of  the  law  have  been  complied  with,"  "  and  also  that 
the  conditions  of  the  contract  under  which  they  [the  bonds]  were 
ordered  to  be  issued  have  also  been  complied  with."  Such  a  bond 
certainly  can  have  no  less  credit  in  the  market  than  it  would  have 
without  the  official  certificate. 

Neither,  in  our  opinion,  does  the  fact  that  one  more  officer  must 
examine  and  certify  the  bond  before  it  can  be  issued  place  such  an 
additional  burden  on  the  parties  to  the  subscription  as  to  impair 
the  oblifi^ation  of  their  contract.  It  is  in  i-eality  no  more  than  pro- 
viding that  two  officers  shall  sign  a  municipal  bond  instead  of  one 
before  the  body  politic  shall  be  bound  by  an  instrument  to  be  put 
on  the  market  and  sold  as  commercial  paper.  We  cannot  believe, 
if  when  the  subscription  was  made,  a  bona,  if  signed  by  the  presid- 
ing justice  of  the  County  Court  alone,  would  have  been  sufficient,  it 
would  be  contended  that  the  obligation  of  the  contract  of  subscrip- 
tion was  impaired  bv  a  law  passed  afterwards  that  required  the 
signature  of  the  clert  of  the  court  to  the  bond  as  well  as  Uiat  of 
the  presiding  justice.  In  the  view  we  take  of  the  case,  the  require- 
ment of  the  signature  and  certificate  of  the  Auditor  of  State  is  noth- 
ing more  in  legal  effect  than  that.  By  the  contract  of  subscription 
the  township  agreed  to  .take  stock  and  pay  for  it  in  valid  ncTOtiable 
bonds,  and  the  company  agreed  to  take  the  bonds  and  give  the 
stock.  All  the  new  law  nas  done  is  to  provide  what  shall  be  a  valid 
negotiable  bond  of  the  township,  and  this  by  providing  additional 
guaranties  against  fraudulent  and  irregular  issues.     Of  such  a  pro- 


I 

I 

RAILROAD  AID  BONDS — REGISTRATION.  596 

vision  honest  parties  cannot  complain,  for  it  is  always  to  be  pre- 
sumed that  a  public  officer  will  do  whenever  called  on  what  the  law 
requires  of  him. 

As  to  the  objection  that  the  duties  of  the  Auditor,  in  respect  to  his 
inquiries  under  the  4th  section,  are  judicial  rather  than  executive, 
it  IS  sufficient  to  say  that  every  executive  officer,  when  called  on  to 
act  in  his  official  capacity,  must  inquire  and  determine  whether,  on 
the  facts,  the  law  requires  him  to  do  one  thing  or  another.  The 
due  execution  of  these  bonds  was  an  executive  act,  and  the  Auditor 
of  State  was  made  by  law  one  of  the  executive  officers  whose  duty 
it  was  to  take  part  in  their  execution.  The  inquiries  he  is  required 
to  make  do  not  differ  in  their  character  from  those  the  presiding 
justice  of  the  County  Coui*t  should  have  made  when  he  affixed  his 
signature.  The  certificate  of  the  auditor  being  according  to  the 
statute  prima  facie  evidence  only  of  the  facts  stated,  amounts  to 
nothing  more  than  that  in  his  opinion  the  circumstances  are  such 
that  the  bonds  may  properly  go  out  as  commercial  paper  of  the 
kind  they  appear  on  tiieir  face  to  be.     It  binds  no  one.     It  simply  | 

states  the  opinion  of  this  executive  officer  on  the  questions  he  was 
called  on  to  consider  in  his  official  capacity.     It  makes  the  bond  ■ 
complete  in  the  form  of  its  execution,  and  in  law  does  nothing 
more. 

We  are  of  opinion  that  this  case  is  in  no  respect  distin^ishable 
from  Anthony  v.  County  of  Jasper,  and  upon  that  authority 

The  judgment  is  affirmed. 

See  Bissell  v.  Township,  of  Spring  Valley,  and  note,  supra;  and  Dixon  Co. 
«.  Field,  infra. 


DizoN  Comnr 


V. 

Field. 
(Ill  UnUed  Statu  Beports,  88.) 

There  must  be  authority  of  law,  by  statute,  for  every  issue  of  bonds  of  a 
municipal  corporation  as  a  gift  to  a  railroad  or  other  work  of  internal  im- 
provement. 

When  the  Constitution,  or  a  statute  of  a  State  requires  as  essential  to  the 
validity  of  municipal  bonds  that  they  shall  be  registered  in  a  State  registry 
and  receive  by  indorsement  a  certificate  of  one  or  more  State  officers  showing 
that  they  are  issued  in  pursuance  of  law,  and  the  Constitution  or  law  gives 
no  conclusive  effect  to  such  registration  or  to  such  certificate,  the  municipal- 
ity is  not  concluded  by  the  certificate  from  denyinc^  the  facts  certified  to. 

A  recital  in  a  mimicipal  bond  of  facts  which  the  corporate  officers  had 
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authority  by  law  to  determine  and  to  certify  estops  the  corporation  from 
denying  those  tacts;  but  a  recital  there  of  facts  which  the  corporate  officers 
had  no  authority  to  determine,  or  a  recital  of  matters  of  law  does  not  estop 
the  corporation. 

Section  2,  Article  XII.  of  the  Constitution  of  Nebraska,  which  took  effect 
November  Ist,  1875,  conferred  no  power  upon  a  county  to  add  to  its  author- 
ized or  existing  indebtedness,  without  express  legislative  authority ;  but  it 
limited  the  power  of  the  legislature  in  that  respect  by  fixing  the  terms  and 
conditions  on  which  alone  it  was  at  liberty  to  authorize  the  creation  of 
municipal  indebtedness. 

This  was  a  suit  to  recover  the  amount  of  overdue  interest  con- 

;ons  on  bonds*  issued  by  the  plaintiff  in  error  in  aid  of  a  railroad, 
'he  defence  was  that  the  bonds  were  issued  in  violation  of  provi- 
sions  of  the  Constitution  of  Nebraska  which  ai'e  set  forth  in  the 
opinion  of  the  court,  and  without  legislative  authority.  The 
holder  of  the  bonds  contended  that  the  municipality  was  estopped 
from  setting  up  this  defence  by  reason  of  certain  recitals  in  the 
bonds,  and  of  certain  certificates  of  State  officers  on  the  back  of 
them,  which  are  also  referred  to  in  the  opinion.  The  judgment 
below  was  a^inst  the  county.  This  writ  of  error  was  sued  out  to 
review  that  judgment. 

A.  J.  Poppleton  and  J.  M.  Thurston  for  plaintiff  in  error. 
W.  L.  Joy  and  George  Q.  Wright  for  defendant  in  error. 

Matthews,  J. — ^This  writ  of  error  brings  into  review  a  judg- 
ment in  favor  of  the  defendant  in  error,  for  the  amount  of  certam 
overdue  coupons  upon  municipal  bonds,  purporting  to  be  obliga- 
tions of  the  plaintiff  in  error. 

The  facts  upon  which  the  judgment  is  based  are  as  follows : 

1.  The  defendant  in  error  is  the  innocent  holder  for  value  of  the 
coupons  sued  on,  and  of  the  bonds  to  which  they  belong.  These 
bonds  are  part  of  a  series,  eighty-seven  in  number,  beingfor  $1000 
each,  pavable  to  the  Covington,  Columbus  &  Black  Hills  R.  R. 
Co.  or  bearer  in  New  York,  on  January  1st,  1896,  with  interest 
from  January  1st,  1876,  until  paid,  at  the  rate  of  10  per  cent  per 
annum,  payable  semi-annually.  They  are  executed  in  proper  form 
under  the  seal  of  the  county,  and  were  issued  as  a  donation  to  the 
railroad  company  in  aid  of  the  construction  of  its  road. 

2.  Each  bond  contained  the  recital  that  it  was  "  issued  under 
and  in  pursuance  of  an  order  of  the  county  commissioners  of  the 
County  of  Dixon,  in  the  State  of  Nebraska,  and  authorized  by  an 
election  held  in  said  county  on  the  27th  day  of  December,  1875, 
and  under  and  by  virtue  of  chapter  35  of  the  General  Statutes  of 
Nebi*aska,  and  amendments  thereto,  and  the  Constitution  of  said 
State,  art.  12,  adopted  October,  a.d.  1875. 

3.  On  the  back  of  each  bond  was  the  certificate  of  the  county 
clerk  reciting  that  this  issue  of  bonds  was  the  only  one  ever  made 
by  the  county ;  that  '^  the  question  of  issuing  said  bonds  was  sub* 
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mitted  to  the  people  of  the  county  by  a  resolntion  of  the  county 
commissioners,  dated  November  24th,  1875,  in  the  followingform  : 
"  Shall  Dixon  County  issue  to  the  C,  C.  &  Black  Hills  R.  K.  Co., 
$87,000  10  per  cent.  20-year  bonds,  payable  both  principal  and  in- 
terest in  New  York  City,  and  shall  a  tax  be  annually  levied,  in 
addition  to  the  usual  taxes,  sufficient  to  pay  the  interest  as  it 
becomes  due,  and  accumulate  a  sinking  fund  to  pay  the  principal 
at  maturity  ?"  and  further,  "  this  question  was  decided  by  a  vote 
taken  December  27th,  1875,  of  462  votes  for  and  120  against." 
This  certificate  is  witnessed  by  the  hand  and  official  seal  of  the 
clerk,  of  date  May  16th,  1876. 

4.  There  was  also  indoreed  on  each  bond  the  certificate  of  the 
secretary  and  auditor  of  the  State  of  Nebraska,  dated  October  2d, 
1876,  that "  it  was  issued  pursuant  to  law,"  and  the  further  certificate 
of  the  auditor  of  same  date  ^'  that  upon  the  basis  of  data  filed  in 
my  office,  it  appears  that  the  attached  bond  has  been  regularly  and 
legally  issued  oy  the  county  of  Dixo.n  to  C,  C.  &  B.  H.  K.  R.  Co., 
and  said  bond,  upon  presentation  thereof  by  said  company,  has  this 
day  been  duly  registered  in  my  office  in  accordaniee  with  the  pro- 
visions of  an  act  entitled  '  An  act  to  authorize  the  registration,  col- 
lection and  redemption  of  county  bonds,  approved  I^bruary  25th, 
1875. 

5.  That  the  assessed  valuation  of  all  the  taxable  property  of 
.   the  county  of  Dixon,  the  plaintiff  in  error,  at  the  last  previous 

assessment  and  valuation,  made  in  the  spring  of  1875,  and  which 
continued  in  force  until  the  spring  of  1876,  and  which  was  shown 
and  appeared  from  the  books  of  public  record  of  said  county,  was 
five  hundred  and  eighty-seven  thousand  three  hundred  and  thirty, 
one  ($587,331)  dollars  and  no  more ;  and  of  which  the  amount  of 
the  bonds,  issued  in  pursuance  of  said  election,  was  more  than  10 
per  cent  but  less  than  15  per  cent. 

The  statute  referred  to  on  the  face  of  the  bonds,  chapter  35  of 
the  General  Statutes  of  Nebraska,  authorizes  any  countv  or  citv 
in  the  State  ^^  to  issue  bonds  to  aid  in  the  construction  of  any  rail- 
road or  other  work  of  internal  improvement,  to  an  amount  to  be 
determined  by  the  county  commissioners  of  such  county  or  the  city 
council  of  such  city,  not  exceeding  10  per  cent  of  the  assessed 
valuation  of  all  taxable  property  in  said  county  or  city,"  with  an 
additional  proviso  requinng  a  previous  submission  of  the  question 
of  issuing  such  bonds  to  a  vote  of  the  legal  voters  of  the  county  of 
city,  in  the  manner  provided  by  law,  for  submitting  to  the  people  or 
a  county  the  question  of  borrowing  money.  It  was  also  provided 
that  the  proposition  of  the  question  should  be  accompanied  by  a  pro- 
vision to  levy  a  tax  annually  for  the  payment  of  the  interest  on  the 
bonds  as  it  should  become  due,  stating  also  the  rate  of  interest  and 
the  time  when  the  principal  and  interest  should  be  made  payable. 
Upon  a  majority  of  the  votes  cast  being  in  favor  of  the  proposi- 
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the  creation  of  municipal  indebtedness.  The  language  of  the  pro- 
viso that  seems  to  countenance  a  contrary  construction,  by  words 
apparently  conferring  immediate  power  upon  counties  to  increase 
their  indebtedness,  must  be  taken  in  connection  with  the  express 
and  positive  prohibition  of  the  body  of 'the  section.  This  denies 
to  municipal  bodies  all  power  to  make  any  donations  to  railroads  or 
other  woiis  of  internal  improvement,  except  by  virtue  of  legisla- 
tive authority,  and  an  election  held  to  vote  on  the  particular  pro- 
position in  pursuance  thereof.  The  proviso  makes  a  special  rule 
tor  a  special  case,  and  authorizes  an  additional  amount  of  indebt- 
edness, but  only  to  be  contracted  in  the  contingency  mentioned, 
and  subject  to  the  condition  already  prescribed  for  all  donations, 
that  is,  by  means  of  an  election  to  decide  the  question  submitted, 
lield  in  pui*suance  of  statutory  authority.  An  indebtedness  to  the 
extent  of  ten  per  cent  on  the  assessed  value  of  the  taxable  property 
may  be  authorized  by  statute,  to  be  sanctioned  by  a  mere  majority 
of  the  popular  vote ;  but  no  more  than  that  amount  shall  be  per- 
mitted by  the  legislature,  except  when  approved  by  two  thirds  of 
the  electors  ;  and  in  no  event  more  than  hfteen  per  cent  upon  the 
assessment,  in  the  aggregate,  including  any  pre-existing  indebted- 
ness. Whether  the  whole  amount  of  indebtedness,  authorized  by 
the  Constitution,  to  the  extent  of  fifteen  per  cent  on  the  assessed 
value  of  the  taxable  property  may  be  contracted,  by  authority  of 
an  act  of  the  legislature,  authorizing  its  creation  at  one  election 
upon  a  single  vote,  it  is  unnecessary  to  decide,  for,  in  the  present 
case,  there  was  no  legislative  authority  to  create  a  debt  in  excess  of 
the  ten  per  cent  upon  the  assessment. 

These  views  coincide  with  those  expressed  by  the  Supreme 
Court  of  Nebraska  in  the  case  of  Reineman  v.  The  Covington,  Co- 
Inmbus,  etc.,  R.  R.  Co.,  7  Nebraska,  310,  where  the  very  question 
raised  here  was  discussed  and  decided ;  so  that  the  construction 
we  have  adopted  of  the  Constitution  of  the  State  we  cannot  but 
regard  as  not  only  correct  in  itself,  but  as  now  the  settled  rule  of 
decision  established  by  the  highest  judicial  tribunal  of  the  State. 

It  follows  that  the  bonds  m  question  were  issued  without  war- 
'  rant  of  law,  and  if  the  defence  is  permitted,  must  be  declared  void, 
and  insufficient  to  support  the  judgment. 

But  it  is  argued  on  the  part  of  the  defendant  in  error  that  the 
plaintiff  in  error  is  estopped,  by  the  recitals  in  the  bonds,  to  allege 
their  invalidity  on  this  ground. 

The  recitals  in  the  bonds,  which  are  relied  on  for  this  purpose, 
are  as  follows : 

"  This  bond  is  one  of  a  series  of  eighty-seven  thousand  dollars 
issued  under  and  in  pursuance  of  an  order  of  the  county  commis- 
sioners of  the  county  of  Dixon,  in  the  State  of  Nebraska,  and  au- 
thorized by  an  election  held  in  the  said  county  on  the  twenty- 
seventh  day  of  December,  a.d.  1875,  and  under  and  by  virtue  of 
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chapter  35  of  the  General  Statutes  of  Nebraska,  and  amendments 
thereto,  and  the  Constitution  of  the  said  State,  article  XII.,  adopt- 
ed October,  a.d.  1875." 

These  recitals,  in  conjunction  with  the  certificate  of  the  county 
clerk,  and  those  of  the  Secretary  and  Auditor  of  State,  it  is 
claimed,  declare  a  compliance  with  the  law  in  the  issue  of  the  bonds, 
which,  as  against  an  innocent  holder  for  value,  cannot  now  be 
questioned. 

The  sixth  section  of  chapter  35  of  the  General  Statutes,  act  of 
February  15th,  1869,  p.  93,  provides  that  "anv  county  or  city 
which  shall  have  issued  its  bonds  in  pursuance  or  this  act  shall  be 
estopped  from  pleading  want  of  consideration  therefor;"  and  an 
act  passed  February  25th,  1875,  authorizes  the  registration  of 
county  bonds,  with  a  view  to  their  collection  and  redemption.  It 
requires  the  county  officers,  in  the  first  place,  to  make  registration 
of  all  the  named  particulars  in  respect  to  the  bonds  issued  oy  them, 
a  certified  statement  of  which,  made  out  and  transmitted  by  them, 
is  required  to  be  recorded  by  the  Auditor  of  State.  Whenever  the 
holders  of  county  bonds  shall  present  the  same  to  the  Auditor  of 
State  for  registration,  the  auditor,  upon  being  satisfied  that  such 
bonds  have  been  issued  according  to  law,  it  is  further  provided, 
shall  register  the  same  in  his  office  in  a  book  to  be  kept  for  that 
purpose,  in  the  same  manner  that  such  bonds  are  registered  by  the 
officers  issuing  the  same,  and  shall,  under  his  seal  of  office,  certify 
upon  such  bonds  the  fact  that  they  have  been  regularly  and  legally 
issued,  and  that  such  bonds  have  been  registered  in  his  office  in 
accordance  with  the  provisions  of  the  act.  This  registration  is 
made  the  basis  on  which  he  ascertains  the  amount  of  taxes  annually 
to  be  levied  to  meet  the  accruing  interest  and  sinking  fund  to  be 
certified  to  the  county  clerk,  who  is  to  ascertain  and  levy  the  tax 
for  that  purpose,  to  be  collected  and  paid  to  the  county  treasurer. 

The  section  of  article  XII.  of  the  Constitution  already  cited, 
requires,  as  essential  to  the  validity  of  municipal  bonds,  an  in- 
dorsement thereon  of  a  certificate  signed  by  the  Secretary  of  State 
and  Auditor  of  State,  showing  that  the  same  is  issued  in  pursuance 
of  law. 

No  conclusive  effect  is  given  by  the  Constitution  or  the  statute 
to  this  registration,  or  to  tliese  certificates ;  and  in  the  considera- 
tion of  the  question  of  estoppel,  they  may  be  laid  out  of  view. 
In  any  event,  they  could  not  be  considered  as  more  comprehensive  * 
or  eflScacious  than  the  statements  contained  in  tlie  body  of  the 
bonds,  and  verified  by  the  signature  of  the  county  officers  and  the 
seal  of  the  county,  except  as  additional  steps,  required  to  be  taken 
in  the  process  of  issuing  the  bonds  and  rendered  necessary  to  their 
validity. 

Becurring  then  to  a  consideration  of  the  recitals  in  the  bonds, 
we  assume,  for  the  purpose  of  this  argument,  that  they  are  in  legal 
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assessed  valne  of  the  property  for  purposes  of  taxation.  The 
amount  of  the  bonds  issued  was  known.  It  is  stated  in  the  recital 
itself.  It  was  $87,000.  The  holder  of  each  bond  was  apprised  of 
that  fact.  The  amount  of  the  assessed  value  of  the  taxable  prop- 
erty in  the  county  is  not  stated ;  but,  ex  vi  termini,  it  was  ascer- 
tainable in  one  way  only,  and  that  was  by  reference  to  the  assess- 
ment itself,  a  public  record  equally  accessible  to  all  intending  pur- 
chasers of  bonds,  as  well  as  to  the  county  officers.  Tliis  being 
known,  the  ratio  between  the  two  amounts  was  fixed  by  an  arith- 
metical calculation.  No  recital  involving  the  amount  of  the 
assessed  taxable  valuation  of  the  property  to  be  taxed  for  the  pay- 
ment of  the  bonds  can  take  the  place  of  the  assessment  itself,  for 
it  is  the  amount,  as  fixed  by  reference  to  that  record,  that  is  made 
by  the  Constitution  the  standard  for  measuring  the  limit  of  the 
municipal  power.  Nothing  in  the  way  of  inquiry,  ascertainment 
or  determination  as  to  that  fact,  is  submitted  to  the  county  officers. 
They  are  bound,  it  is  trae,  to  learn  from  the  assessment  what  the 
limit  upon  their  authority  is,  as  a  necessary  preliminary  in  the  ex- 
ercise of  their  functions,  and  the  performance  of  their  duty ;  but 
the  information  is  for  themselves  alone.  All  the  world  besides 
must  have  it  from  the  same  source,  and  for  themselves.  The  fact, 
as  it  is  recorded  in  the  assessment  itself,  is  extrinsic,  and  proves 
itself  by  inspection,  and  concludes  all  determinations  that  oontrsL 
diet  it. 

The  case  is  to  be  distinguished  from  Marcy  v.  Township  of 
Oswego,  92  XJ.  S.  637,  where,  although  it  was  provided  that  the 
amount  of  the  bonds  voted  by  any  township  should  not  be  above 
such  a  sum  as  would  require  a  levy  of  more  than  one  per  cent  per 
annum  on  the  taxable  property  of  such  township  to  pay  the  yearly 
interest,  it  was  held  that  the  existence  of  sufficient  taxable  property 
to  warrant  the  amount  of  the  subscription  and  issue,  it  not  being 
designated  as  fixed  by  the  assessment,  was  one  of  those  prerequisite 
facts  to  the  execution  and  issue  of  the  bonds,  which  was  of  a  na- 
ture that  required  examination  and  decision,  and  had  been  referred 
by  the  statute  to  the  inquiry  and  determination  of  the  board.  In 
Sherman  County  v.  Simons,  109  U.  S.  735,  the  county  commis- 
sioners were  constituted  by  the  statute  the  tribunal  for  the  purpose 
of  determining  the  amount  of  the  indebtedness,  in  excess  of  wnich 
the  bonds  were  not  to  be  issued,  and  their  decision  was  accordingly 
held  to  be  conclusive. 

On  the  other  hand,  it  is  within  the  principle  of  the  decision  in 
Buchanan  v,  Litchfield,  102  U.  S.  278,  where  it  was  said,  at  page 
289,  that,  "  the  purchaser  of  the  bonds  was  certainly  bound  to  tSe 
notice,  not  only  of  the  constitutional  limitation  upon  municipal  in- 
debtedness, but  of  such  facts  as  the  authorized  omcial  assessments 
disclosed  concerning  the  valuation  of  taxable  property  within  the 
city  for  the  year  1873."    And  it  is  directly  within  the  decision  in 
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National  Bank  v.  Porter  Township,  110  U.  S.  608.  In  that  case, 
the  existence  of  the  power  to  issne  the  township  bonds  in  suit,  de- 
pended upon  the  fact  that  the  county  commissioners  had  not  been 
previously  authorized  by  a  popular  vote,  or  an  unreasonable  delay 
m  taking  one,  to  make  a  suDscription  on  behalf  of  the  countv.  It 
was  there  said :  "Whether  they  nad  not  been  so  authorizecl,  that 
is,  whether  the  question  of  snoscription  had  or  had  not  been  sub- 
mitted to  a  county  vote,  or  whether  the  county  commissioners  had 
failed  for  so  long  a  time  to  take  the  sense  of  the  people  as  to  show 
that  they  had  not,  within  the  meaning  of  the  law,  been  authorized 
to  make  a  subscription,  were  matters  with  which  the  trustees  of 
the  township,  in  tne  discharge  of  their  ordinary  duties,  had  no 
official  connection  and  which  the  statute  had  not  committed  to 
their  final  determination.  Granting  that  the  recital  in  the  bonds 
that  tliey  were  issued  *  in  pursuance  of  the  provisions  of  the  several 
acts  of  the  General  Assembly  of  Ohio,'  is  equivalent  to  an  express 
recital  that  the  county  commissioners  had  not  been  authorized  by 
a  vote  of  the  county  to  subscribe  to  the  stock  of  this  company,  and 
that,  consequently,  the  power  conferred  upon  the  township  was 
brought  into  existence,  still  it  is  the  recital  of  a  fact  arising  out  of 
the  duties  of  county  omcers.  and  which  the  purchaser  and  aU  others 
must  be  presumed  to  know  did  not  belong  to  the  township  to  de- 
termine, so  as  to  confer  or  create  power,  which  under  the  law  did 
not  exist." 

We  hold,  therefore,  that  the  plaintiff  in  error  is  not  estopped  by 
the  recitals  in  the  bonds  to  deny  their  validity ;  and  that  liaving 
been  issued  in  contravention  of  the  Constitution  of  the  State,  they 
are  without  warrant  of  law  and  are  void. 

The  judgment'  of  the  Circuit  Court  is,  therefore,  erroneous,  and 
must  be  reversed  ;  and  as  the  facts  appear  upon  the  pleadings  and 
by  a  special  verdict,  the  cause  is  remanded  with  directions  to  enter 
judgment  for  the  defendant  below. 

Power  of  Municipalities  to  Subscribe  in  Aid  of  Railroadst — ^Municipalities 
have  no  inherent  or  implied  right  to  subscribe  to  or  to  issue  bonds  in  aid  of 
a  railroad  company,  although  the  purpose  may  be  to  enable  such  company  to 
construct  its  roads  by  or  through  such  municipality. 

St.  Joseph  Township  v,  Rogers,  16  Wall.  MA ;  South  Ottawa  v.  Perkins, 
94  U.  S.  260;  People  v.  Mitchell,  85  N.  T.  551;  Pa.  R.  R.  Co.  V.Phila- 
delphia, 47  Pa.  St.  189;  Lamoille  Valley  R.  R.  Co.  c.  Fairfield,  61  Vt.  257; 
Delaware  County  «.  McClintock,  51  Md.  825 ;  Jeffries  «.  Lawrence,  42  Iowa, 
498;  Barnes  v,  Lacon,  84  111.  461;  French  v,  Feschemaker,  24  Cal.  518; 
Brodie  «.  McCabe,  83  Ark.  690;  Lewis  «.  Shreveport,  8  Woods,  205;  Pitz- 
man  t.  Freeburg.  92  111.  Ill;  Welch  v.  Post,  5  Am.  &  Eng.  R.  R.  Oas.  158; 
Lewis  V.  Shreveport,  12  Am.  &  Eng.  R.  R.  Cas.  688;  Tax-Payers  of  Milan  v, 
Tenn.  R.  R.  Co.,  11  Tenn.  829;  Wei^htman  v,  Clark  et  al.,  103  U.  S.  251. 

Registration. — As  to  the  registration  of  municipal  bonds  in  aid  of  rail- 
roads, the  reader  is  referred  to  Prairie  v.  Lloyd,  3  Am.  &  Eng.  R.  R.  Cas.  58; 
Lewis  f),  Barbour  Co.,  12  Am.  &  Eng.  R.  R.  Cas.  615;  Anthony  «.  Jasper  Co., 
101  U.  S.  698;  Ralls  Co.  v.  United  States,  105  U.  S.  733;  HofE  v.  Jasper  Co., 
supra. 
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R0eftalt.-~For  a  coUection  of  the  leading  authorities  aa  to  the  effect  of 
citals  in  municipal  bonds  see  Northern  Bank  of  Toledo  e.  Porter  Township 
Trustees  and  note,  supra;  Bissell  v.  Spring  Valley  Township  supra;  CazToU 
County  «.  Smithy  infra. 


Cabboll  Couhtt 

V. 

Smith. 

(Ill  United  Statei  BejwrU,  556.) 


A  recital  in  a  bond  issued  by  a  municipal  corporation  in  payment  of  a 
subscription  to  capital  stock  in  a  railway  company,  that  it  Ib  authorized  by 
a  statute  referred  to  by  title  and  date,  does  not  estop  the  municipality  in  a 
suit  on  the  bond  from  setting  up  that  the  issue  was  not  authorized  by  vote 
of  two  thirds  of  thcToters  of  we  corporation,  as  required  by  the  Constitution 
of  the  State. 

A  provision  in  the  Constitution  of  Mississippi,  that  the  legislature  shall 
not  authorize  a  county  to  lend  its  aid  to  a  corporation  unless  two  thirds  of 
the  qualified  w)ters  shall  assent  thereto  at  an  election  to  be  held  therein, 
does  not  require  an  assenting  Tote  of  two  thirds  of  the  whole  number 
enrolled  as  qualified  to  vote,  but  only  two  thirds  of  those  actually  voting 
at  the  election  held  for  the  puq^ose. 

The  issuing  of  a  temporary  injunction,  which  was  afterwards  made  per- 
manent, by  a  State  court,  restraining  municipal  ofilcers  from  issuing  munici- 
pal bonds,  does  not  estop  a  bona  fide  holder  for  value,  who  was  no  party  to 
the  suit,  from  maintaining  title  to  such  bonds  issued  after  the  temporary 
injunction. 

The  decision  of  the  highest  court  of  a  State,  construing  the  Constitution 
of  the  State,  is  not  binding  upon  this  court  as  affecting  the  rights  of  citizens 
of  other  States  in  litiffation  here,  when  it  is  in  conflict  with  previous  deci- 
sions of  this  court,  and  when  the  rights  which  it  affects  here  were  acquired 
before  it  was  made. 

This  was  an  action  at  law  brought  to  recover  the  amount  of 
certain  overdue  interest  coupons,  upon  municipal  bonda^  allied 
to  be  obligations  of  the  plaintifi  in  error,  d^ivered  and  payable  to 
the  Greenville,  Columbus  &  Birmingham  R.  R.  Co.  or  bearer, 
for  $1000  each.    Each  bond  contained  the  following  recital : 

''The  above  mentioned  sum  being  a  part  of  a  subscription  to 
the  capital  stock  of  the  Greenville,  Columbus  &  Birmingham  R.  R 
Co.,  authorized  by  the  following  styled  acts  of  the  State  of  Mis- 
sissippi, viz. :  An  act  entitled  *  An  act  to  incorporate  the  Arkansas 
City  &  Grenada  R.  R.  Co.,'  approved  March  6th,  a.d.  1872,  and 
an  act  entitled  ^  An  act  to  amend  an  act  entitled  an  act  to  incor- 
porate the  Arkansas  City  &  Grenada  R.  R.  Co.,  approved  March 
5th,  1872,'  approved  March  4th,  a.d.  1873." 

The  act  first  referred  to  contained  the  following: 

•'  Sea  19.  Be  it  further  enacted,  That  upon  application  by  the 
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president  or  other  authorized  agent  of  said  corporation  to  the 
constituted  authorities  of  any  county,  city  or  incorporated  town  in 
the  State  of  Mississippi,  Or  adjacent  to  the  main  line  and  bmnch 
railroad  of  this  corporation,  for  a  subscription  to  a  specified 
amount  of  the  capital  stock  of  said  corporation,  said  constituted 
authorities  are  hereby  required,  without  aelay,  to  submit  the  ques- 
tion of  ^  subscription '  or  '  no  subscription '  to  the  decision  of  tlie 
qualified  voters  of  said  county,  city  or  incorporated  town,  at  a 
special  or  regular  election  to  be  held  therein,  and  if  two  thirds  of 
said  qualified  voters  be  in  favor  of  said  subscription,  the  consti- 
tuted authorities  of  said  counties,  cities  or  incorporated  towns  are 
hereby  required,  without  delay,  and  are  authorized  and  required 
to  subscribe  to  the  capital  stock  of  said  corporation  to  the  amount 
agreed  upon ;  and  bonds  of  the  county,  city  or  incorporated  town 
making  the  subscription,  having  such  time  to  run  and  such  rates 
of  interest  as  may  De  agi'eed  upon,  shall  be  issued,  without  delay, 
by  the  authorities  of  the  counties,  cities,  or  incorporated  towns,  to 
the  president  and  director  of  said  corporation,  to  the  amount  of 
said  subscription  to  the  capital  stock."  ... 

The  second  act  recited  had  the  effect  merely  to  change  the 
name  of  the  company  to  that  of  "The  Greenville,  Columbus  & 
Birmingham  R.  R.  Co." 

The  complaint  alleged  that  the  bonds  and  coupons,  described 
were  delivei-ed  by  the  county  of  Carroll  to  the  railroad  company, 
for  value,  and  that  the  plaintiff  became  a  purchaser  thereof  for 
a  valua^ble  consideration  before  maturity,  and  was  an  innocent 
holder  thereof  without  notice. 

The  defendant  pleaded  three  pleas,  of  which  the  first  in  order 
is  as  follows : 

"And  for  further  plea  in  this  behalf  said  defendant,  by  attorney, 
says  actio  non,  because  it  says  that  on  the  3d  day  of  March,  1873, 
on  the  application  of  the  president  of  the  Greenville,  Columbus 
&  Birmingham  R.  R.  Co.,  a  corporation  in  this  State,  the  board 
of  supervisore  of  the  county  of  Carroll  ordered  a  special  election 
to  be  held  in  said  county  on  the  1st  day  of  April,  1873,  at  which 
the  qnestion  of  subscription,  or  no  subscription,  by  said  county  to 
the  capital  stock  of  said  railroad  company  was  to  be  submitted  to 
the  qualified  voters  of  said  county.  And  said  defendant  avers 
that  said  election  was  accordingly  held,  and  said  defendant  avers 
that  on  the  1st  day  of  April,  1873,  the  names  of  3129  registered 
voters  were  on  the  registration  books  of  said  county,  and  there 
were  in  fact  on  the  Ist  day  of  April,  1873,  three  thousand  one  hun- 
dred and  twenty-nine  qualified  voters  in  said  county,  but  that  only 
1280  of  said  voters  voted  at  said  election,  of  whom  918  voted  in 
favor  of  the  proposition  to  subscribe  for  said  stock  and  362  voted 
against  it,  as  luUy  appears  by  the  returns  of  the  three  registrar  of 
said  county,  filed  with  the  clerk  of  said  board  of  supervisors  of 
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said  county.  And  said  defendant  sajs  that,  uotwithBtanding  the 
refusal  of  two  thirds  of  the  qualified  voters  of  said  county  to  vote 
in  favor  of  the  subscription  for  stock,  the  then  board  of  super- 
visors of  said  county,  m  violation  of  their  duty  and  the  tmstB 
reposed  in  them,  and  in  violation  of  the  Constitution  of  the  State 
of  Mississippi,  subscribed  to  the  capital  stock  of  said  railroad  com- 
pany, and  issued  the  bonds  and  coupons  in  the  declaration  men- 
tioned in  fact,  for  said  subscription  for  said  capital  stock  in  said 
railroad  company,  without  any  statement  or  recital  in  said  bonds 
that  two  thirds  of  the  qualified  voters  of  said  county  had  assented 
thereto.  And  this  the  said  defendant  is  ready  to  verify.  Where- 
fore it  prays  judgment,  etc." 

The  second  was  like  the  first,  with  the  additional  avennents 
that  the  said  returns  of  the  registrars  of  the  county,  filed  and  de- 
posited with  the  clerk  of  the  said  board  of  supervisors  of  said 
county,  was  ^'  at  all  times  open  to  the  inspection  of  all  persons  in 
the  public  oflSce  of  the  clerk  of  the  Chancery  Court  of  said  coun- 
ty ;  and  said  defendant  avers  that  the  said  registration  of  voters  of 
said  county  was  a  book  of  record,  deposited  and  kept  in  the  public 
o£Sce  of  the  clerk  of  the  Chancery  Court  of  said  county  as  a  re- 
cord book  and  open  for  inspection  to  all  persons,  and  exhibited  the 
fact  that  there  were  3129  registered  voters  in  said  county  at  the 
time  of  the  election." . 

The  third  plea  was  like  the  second,  with  the  addition  of  the 
following: 

^^  And  said  defendant  avers  that  before  the  issuance  of  any  of 
the  bonds  and  coupons  in  the  declaration  mentioned,  a  bill  was  ex- 
hibited by  citizens  and  tax-payers  of  said  county  against  the  said 
board  of  supervisors  in  the  Chancery  Court  of  the  county  of 
Carroll  to  restrain  and  ^njoin  said  board  of  supervisors  from  the 
issuance  and  delivery  of  the  bonds  of  said  county  upon  a  subscrip- 
tion of  stock  in  said  railroad  company  ;  and  thereupon  an  injunc- 
tion was  ordered  and  issued,  before  the  issuance  and  delivery  of 
any  of  the  bonds  and  coupons  mentioned  in  the  declaration,  re- 
straining and  enjoining  the  said  board  of  supervisors  from  the 
issuance  and  delivery  of  such  bonds.  And  e^aid  defendant  avers 
that  the  said  bill  of  injunction  was  sustained  and  made  perpetual 
by  the  judgment  and  decree  of  the  Supreme  Court  of  the  State  of 
Mississippi.  And  said  defendant  says  that,  notwithstanding  the 
issuance  and. pendency  of  said  injunction,  and  notwithstanding  the 
refusal  of  two  thirds  of  the  qualified  voters  of  said  county  to  vote 
for  said  subscription  for  stock  in  said  railroad  company,  the  said 
board  of  supervisore  fraudulently  and  illegally  issued  and  delivered 
the  bonds  and  coupons  in  the  declaration  mentioned  in  fact,  for  a 
subscription  for  stock  in  said  railroad  company.  And  this  the  said 
defendant  is  ready  to  verify.     Wherefore  it  prays  judgment." 

A  demurrer  to  each  of  these  pleas  was  sustained,  and  judgment 
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rendered  for  the  plaintiff  below,  to  reverse  which  this  writ  of 
error  was  prosecuted. 

J.  Z.  George  for  plaintiffs  in  error. 

Charles  B.  Howry  for  defendant  in  error. 

Matthews,  J. — He  stated  the  facts  in  the  foregoing  language, 
and  continued : 

The  provision  in  the  charter  of  the  railroad  company  authorizing 
the  issue  of  bonds  in  payment  of  subscriptions  by  municipal  bodies 
to  its  capital  stock,  is  based  upon  ai*ticle  12,  section  14,  oi  the  Con- 
stitution of  the  State,  which  declares  that — 

"  The  legislature  shall  not  authorize  any  county,  city  or  town  to 
become  a  stockholder  in,  or  to  lend  its  credit  to,  any  company, 
association  or  corporation,  unless  two  thirds  of  the  qualified  voters 
of  such  county,  city  or  town,  at  a  special  election  or  regular  elec- 
tion to  be  held  therein,  shall  assent  thereto." 

It  is  claimed,  on  behalf  of  the  plaintiff  in  error,  that  the  qualified 
voters  referred  to  in  the  Constitution  of  Mississippi  and  the  charter 
of  the  railroad  company,  are  those  who  have  been  determined  by 
the  registrars  to  have  tne  requisite  qualifications  of  electoi-s,  and 
who  have  been  eproUed  by  them  as  such,  and  that  it  reauires  a 
vote  of  two  thirds  of  the  whole  number  enrolled  as  qualified  to 
vote,  and  not  merely  two  thirds  of  such  actually  voting  at  an  elec- 
tion for  that  purpose,  to  authorize  the  issue  of  such  bonds  as  those 
in  shit. 

That  presents  the  single  question  for  our  decision,  for  the  aver- 
ment in  the  last  plea,  tnat  "  the  board  of  supervisors  fraudulently 
and  illegally  issued  and  delivered  the  bonds  and  coupons,"  has  ref- 
erence merely  to  their  being  issued  without  the  alleged  requisite 
assent  of  two  thirds  of  the  registered  voters,  and  there  is  nothing 
alleged  in  the  plea  from  which  it  can  be  infeired  that  the  iniunc- 
tion  bill,  pending  which  the  bonds,  it  is  charged,  were  issuea  and 
delivered,  was  based  on  any  other  infirmity. 

We  do  not  think  the  plaintiff  in  error  is  precluded  from  raising 
this  question  by  any  recitals  in  the  bonds.  They  contain  no  state- 
ment  of  any  election  called  or  held,  or  of  the  vote  by  which  the 
issue  of  the  bonds  was  authorized.  They  do  not  embody  even  a 
general  statement  that  the  bonds  were  issued  in  pursuance  of  the 
statutes  referred  to.  The  utmost  effect  that  can  be  given  to  them 
is  that  of  a  statenient,  that  a  subscription  to  the  capital  stock  of 
the  railroad  company  was  authorizect  by  the  statutes  mentioned, 
and  that  the  sum  mentioned  in  the  bonds  was  part  of  it.  They 
serve  simply  to  point  out  the  particular  laws  under  which  the 
transaction  may  lawfully  have  taken  place.  They  say  nothing 
whatever  as  to  any  compliance  with  the  requirements  of  the  statute 
in  respect  to  which  the  board  of  supervisors  were  authorized  and 
15  A.  &  £.  R  Gas.— 89 
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appointed  to  determine  and  certify.  They  do  not,  therefore,  with- 
in the  rule  of  decision  acted  on  by  this  court,  constitute  an  estop- 
pel, which  prevents  inquiry  into  the  alleged  invalidity  of  the 
bonds.  Northern  Bank  of  Toledo  v.  Porter  Township,  110  U.  S. 
608 ;  8.  c,  supra ;  Dixon  County  i;.  Field,  111  U.  S.  83 ;  s.  c,  supra ; 
School  District  v.  Stone,  106  V.  S.  183. 

On  the  other  hand,  we  do  not  agree  with  the  counsel  for  the 
plaintiff  in  error,  that  the  pendency  of  the  injunction  bill,  referred 
to  in  the  last  plea,  affects  the  title  of  the  defendant  in  error,  as  a 
bona  fide  holder  of  the  bonds  for  value ;  or  that  this  court  is 
bound  to  follow  and  apply  the  judgment  of  the  Supreme  Court  of 
Mississippi,  in  that  case,  reported  as  Hawkins  v.  Carroll  County,  50 
Miss.  735,  perpetuating  the  injunction,  on  the  ground  that  the  Con- 
stitution and  laws  of  tne  State  required  a  majority  of  two  thirds  of 
those  qualified  to  vote  to  be  cast  at  the  election,  to  support  the 
validity  of  the  bonds. 

The  defendant  in  error  was  no  party  to  that  suit,  and  the  record 
of  the  judgment  is  therefore  no  estoppel.  The  bonds  were  negotia- 
able,  and  there  was,  therefore,  no  constioictive  notice  of  any  fraud 
or  illegality,  by  virtue  of  the  doctrine  of  lis  pendens.  County  of 
Warren  v.  Marcy,  97  XJ.  S.  96.  It  is  not  alleged  in  the  plea  that 
the  defendant  in  eiTor  had  actual  notice  of  the  litigation,  or  of  the 
grounds  on  which  it  proceeded,  or  that  any  injunction  was  served 
upon  the  board  of  supervisors ;  and,  if  he  haa,  that  notice  would 
have  been  merely  of  the  question  of  law,  of  which,  as  we  have 
seen,  he  is  bound  to  take  notice,  at  all  events,  and  which  is  now  for 
adjudication  in  this  case.  There  is  nothing  in  the  case  of  Williams 
V.  Cammack,  27  Miss.  209,  224,  to  which  we  are  referred  by  coun- 
sel on  this  point,  inconsistent  with  these  views. 

The  decision  in  Hawkins  v,  Carroll  County,  above  referred  to, 
is  not  a  judgment  of  the  Supreme  Court  of  Mississippi,  construing 
the  Constitution  and  laws  of  the  State,  which,  witnout  regard  to 
our  own  opinion  upon  the  question  involved,  we  feel  bound  to 
adopt  and  apply  in  the  present  case.  It  is  a  decision  upon  the 
very  bonds  here  in  suit,  pronounced  after  the  controversy  arose, 
and  between  other  parties.  It  was  not  a  rule  previously  estab^ 
lished,  so  as  to  have  become  recognized  as  settled  law,  and  which, 
of  course,  all  parties  to  transactions  afterwards  entered  into  would 
be  presumed  to  know  and  to  conform  to.  When,  therefore,  it  is 
presented  for  application  by  the  courts  of  the  United  States,  in  a 
litigation  growing  out  of  the  same  facts,  of  which  they  have  juris- 
diction by  reason  of  the  citizenship  of  theparties,  the  plaintiff  has 
a  right,  under  the  Constitution  of  the  TJnited  States,  to  the  in- 
dependent judgment  of  those  courts,  to  determine  for  themselves 
what  is  the  law  of  the  State,  by  which  his  rights  are  fixed  and 
governed.  It  was  to  that  very  end  that  the  Constitution  granted 
to  citizens  of  one  State,  suing  in  another,  the  choice  of  resorting  to 
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a  federal  tribunal.  Bnrgess  v.  Soligman^  107  tT.  S.  20, 33 ;  s.  c, 
9  Am.  &  Eng.  E.  E.  Gas.,  665. 

We  have,  however,  considered  the  reasoning  of  the  Supreme 
Oomrt  of  Mississippi,  in  its  opinion  in  the  case  of  Hawkins  v.  Car- 
roll Conntv,  with  the  respect  which  is  dne  to  the  highest  judicial 
tribunal  of  a  State  speaking  upon  a  topic  as  to  which  it  is  pre- 
sumed to  have  peculiar  fitness  for  correct  decision,  and,  while  we 
are  bound  to  admit  the  carefulness  and  fulness  of  its  examination 
of  the  question,  we  are  not  able  to  adopt  its  conclusions.  On  the 
contrary,  we  are  constrained  to  follow  the  decision  in  St.  Joseph 
Township  v.  Eogers,  16  Wall.  644,  and  adhere  to  the  views  ex- 
pressed by  this  court  in  County  of  Cass  v.  Johnston,  95  TJ.  S.  360, 
in  deciding  the  same  question  upon  the  construction  of  a  provision 
of  the  Constitution  of  Missouri,  which  is  identical  with  that 
of  the  Constitution  of  Mississippi  under  consideration.  It  was 
there  declared  and  decided,  that  ^^  all  qualified  voters,  who  absent 
themselves  from  an  election  duly  called,  are  presumed  to  assent  to 
the  expressed  will  of  the  majority  of  those  voting,  unless  the  law 
providmg  for  the  election  otherwise  declares.  Any  other  rule 
would  be  productive  of  the  greatest  inconvenience,  and  ought  not 
to  be  adopted,  unless  the  legislative  will  to  that  effect  is  clearly 
expressed,  page  869.  In  Missouri,  as  in  Mississippi,  there  was 
a  confititutionai  provision  requiring  a  registration  of  all  qualified 
Yoters.    State  v.  Sutterfield,  54  Missouri,  391. 

Much  stress  in  the  argument  was  laid  by  the  Supreme  Court  of 
Mississippi  upon  the  registration  record,  as  furnishing  the  standard 
by  which  to  ascertain  the  proportion  of  qualified  voters,  whose 
assent  was  required  by  the  Constitution.  On  this  point,  they  say, 
50  Miss.  761 :  '^  There  exists,  therefore,  in  each  county  a  registra- 
tion of  the  list  of  voters,  which  ou^ht  to  show,  with  approximate 
accuracy,  the  names  of  those  entitl^  to  vote,  ^  at  any  election.'  In 
ascertaining,  therefore,  the  result  of  an  election  requiring  two 
thirds  of  the  qualified  voters  of  the  county  to  assent  thereto,  we 
think  that  the  registration  books  are  competent  evidence  on  the 
point  of  the  number  of  qualified  voters  in  the  county.  It  would 
be  open  to  proof  to  show  deaths,  removals,  subsequently  incurred 
disqualifications,  etc.  When  the  Constitution  uses  the  term 
*  qualified  electors,'  it  means  those  who  have  been  determined  by  the 
registrars  as  having  the  requisite  qualifications  by  enrolling  their 
names,  etc.  It  would  be  a  fair  construction  of  the  14th  section  to 
hold  that  the  ^  two  thirds'  meaiit  that  number  of  the  whole  number 
whose  names  had  been  enrolled  as  legal  voters.  That  furnished 
official  evidence  of  those  prima  facie  entitled  to  vote.  But,  in  this 
case,  in  addition  to  the  information  contained  in  the  registration 
books,  it  is  admitted  that  there  were  from  2000  to  2500  qualified 
voters  in  Carroll  County  at  the  date  of  this  election.  The  pro- 
position submitted  did  not  have  the  assent  of  two  thirds,  as  required 
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by  the  Constitution.    The  difficnity  of  proving  the  nnmber  of 
voters  in  the  county  has  been  obviated  by  this  admission." 

But  this  reasoning,  as  it  seems  to  us,  does  not  meet,  much  less 
overcome,  the  difficulty  of  the  argument.  The  Constitution  of 
Mississippi,  although  it  does  not  recognize  anv  voters  as  qualified, 
except  such  as  are  registered,  does  not  make  all  persons,  registered 
as  such,  qualified.  And  yet,  if  it  is  to  be  construed,  in  the  clause 
in  question,  as  referring  to  the  registration  as  conclusive  of  the 
number  of  qualified  voters,  then  no  proof  is  competent  to  purge  the 
list  of  those  who  never  were  qualified,  or  have  died,  removed,  or 
become  otherwise  disqualified,  thus  obliterating  the  distinction  be- 
tween registered  and  qualified  voters ;  and  if,  on  the  other  hand, 
it  is  to  be  construed  as  meaning  voters  qualified,  in  fact  and  in 
law,  without  reference  to  the  sole  circumstance  of  registration,  then 
the  bod^  of  electors  is  as  indefinite  as  though  there  were  no 
registration,  and  the  determination  of  the  whole  number,  if  an 
actual  enumeration  is  required  to  determine  how  many  are  two 
thirds  thereof,  is  completely  a  matter  in  pais,  and  must  be  inquired 
of  and  ascertained,  in  each  case,  by  witnesses.  The  difficulty,  if 
not  the  impossibility,  of  reaching  results  by  such  methods,  amounts 
almost  to  demonstration,  that  such  could  not  have  been  the  legis- 
lative intent,  or  the  meaning  of  the  Constitution.  The  number 
and  qualification  of  voters  at  such  an  election,  is  determinable  by 
its  result,  as  canvassed,  ascertained  and  declared  by  the  officers  ap- 
pointed to  that  duty,  or  as  subsequently  corrected  by  a  contest  or 
scrutiny  in  a  direct  proceeding,  authorized  and  instituted  for  that 

Eurpose ;  it  cannot  oe  contested  in  any  collateral  proceeding,  either 
y  inquiry  as  to  the  truth  of  the  return,  or  by  proof  of  votes  not  cast,  . 
to  be  counted  as  cast  against  the  proposition,  unless  the  law  clearly 
so  requires.  In  our  opinion,  the  Constitution  of  Mississippi  did 
not  mean,  in  the  clause  under  considei*ation,  to  introduce  any  new 
rule.  The  assent  of  two  thirds  of  the  qualified  voters  of  the  coun- 
ty, at  an  election  lawfully  held  for  that  purpose,  to  a  proposed 
issue  of  municipal  bonds,  intended  by  that  instrument,  meant  the 
vote  of  two  thirds  of  the  qualified  voters  present  and  voting  at 
such  election  in  its  favor,  as  determined  by  the  official  return  of 
the  result.  The  words  '^  qualified  voters,"  as  used  in  the  Con- 
stitution, must  be  taken  to  mean  not  those  qualified  and  entitled  to 
vote,  but  those  qualified  and  actuallv  voting.  In  that  connection 
a  voter  is  one  who  votes,  not  one  who,  although  qualified  to  vote, 
does  not  vote. 

We  are  consequently  of  opinion,  that  there  is  no  error  in  the 
judgment  of  the  Circmt  Court,  and  it  is  accordingly 

Affirmed. 

RecitalSt — As  to  the  general  effect  of  recitals  in  municipal  aid  bonds 
operating  by  way  of  estoppel,  see  Northern  Bank  of  Toledo  v.  Porter  Town- 
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ship  TniBtees  and  note  supra,  and  also  Bissell  v.  Spring  Valley  Township, 
supra;  Dixon  County  o.  Field,  supra. 

Elections. — Majority  of  Votersi — Where  a  statute  prescribes  that  the  assent 
of  the  majority  or  of  two  thirds  .of  the  voters  of  a  municipality  shall  be  re-  • 
quisite  to  the  valid  performance  of  some  municipal  act,  the  act  is  ordinarily 
construed  to  mean  that  the  assent  of  a  majority  or  two  thirds  of  those  actu- 
ally voting  is  sufficient.  State  o.  Mayor,  etc.,  87  Mo.  270 ;  State  v.  Binder, 
88  Mo.  450;  People  «.  Warfield,  20  111.  168;  People©.  Weant,  48  III.  263; 
Talbot  V.  Dent,  9  B.  Monr.  526;  Railroad  Co.  v.  Davidson  County,  1  Sneed 
(Tenn.),  692;  Prairie  v.  Lloyd,  8  Am.  &£ng.  B.  R.  Cas.  58.  But  see  State 
«.  Winkelmeier,  85  Mo.  103;  Adams  i;.  Eokomo,  12  Am.  &  Eng.  B.  B.  Cas. 
585. 

Following  State  Courts. — The  question  of  how  far  the  Supreme  Court  of 
the  United  States  will  follow  the  adjudications  of  State  courts  in  regard  to 
the  validity  of  municipal  aid  bonds,  and  when  they  will  follow  earlier  de- 
cisions instead  of  later  ones,  is  fully  reviewed  in  Amoskeag  National  Bank  v. 
Ottawa,  12  Am.  &  Eng.  B.  B.  Cas.  546,  and  Taylor  v.  Ypsilanti,  12  Am.  & 
Eng.  B.  R  Cas.  549,  and  in  the  annotations  to  the  latter  case,  in  which  all 
the  authorities  bearing  on  the  point  are  collected.  See  also  Green  County 
V.  Conness,  infra. 


Green  County 

V. 

CoNNESS. 

(109  United  States  Sep<yrts,  104.) 


The  court  adheres  to  its  former  rulings  in  regard  to  the  liability  of  munici- 
pal corporations  to  innocent  holders  of  the  bonds  of  such  corporations,  is- 
sued in  aid  of  railroads. 

The  rights  of  such  holders  are  to  be  determined  by  the  law  as  it  was  ju- 
dicially construed  to  be  when  the  bonds  were  put  on  the  market  as  commer- 
cial paper. 

A  consolidation  of  two  railroad  corporations  merges  the  franchises  and 
privileges  of  each  in  the  new  company,  so  that  they  continue  to  exist  in  re- 
spect to  the  roads  thus  consolidated. 

Suit  to  recover  conpoDs  due  on  bonds  isened  by  the  county  in 
payment  of  a  subscription  made  by  virtue  of  the  laws  of  the  State 
of  Missouri,  to  aid  in  the  construction  of  a  railroad  that  became 
consolidated  with  the  Hannibal  and  St.  Joseph  R.  R.  The 
authority  to  lend  the  aid  was  obtained  before  the  consolidation, 
and  was  exercised  after  it.  The  defendant  in  error  was  the  owner 
and  holder  for  value  of  some  of  the  bonds  before  maturity.  Judg- 
ment against  the  county  in  the  court  below.  Error  to  reverse 
that  judgment. 

The  case  was  submitted  by  P.  T.  Simmons,  Charles  W.  Thrasher, 
and  Henry  C.  Young  on  behalf  of  the  plaintiff  in  error,  and  by 
James  S.  Bottsford,  Marcus  T.  C.  Williams,  and  Robert  G.  Inger- 
soU  on  behalf  of  the  defendant  in  error. 
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Bbadlet,  J. — ^Nearly  every  point  in  this  case  has  already  been 
decided  by  this  court  in  the  cases  of  County  of  Callaway  v.  Fos- 
ter, 93  TJ.  S.  567;  County  of  Scotland  v.  Thomas,  94  U.  S.  682; 
County  of  Henry  v.  Nicolay,  95  U.  S.  619 ;  County  of  Schuyler 
V.  Thomas,  98  U.  S.  169 ;  County  of  Cass  v.  Gillett,  100  U.  S. 
585 ;  Louisiana  (City)  v.  Taylor,  105  IT.  S.  454 ;  and  County  of 
Ealls  V.  Douglass,  105  U.  S.  728 ;  s.  c,  7  Am.  &  Eng.  K.  R.  212. 
In  the  case  last  cited  we  referred  to  the  previous  cases,  and  to  the 
cases  in  Missouri  which  they  followed,  and  said : 

''  Such  being  the  condition  of  the  law  on  this  subject  down 
to  April,  1878,  we  do  not  feel  inclined  to  reconsider  our  former 
rulings,  and  follow  the  later  decisions  of  the  Supreme  Court  of 
the  State  in  State  v.  Garroutte,  67  Mo.  445,  and  Stat-e  v.  Dallas 
County,  72  Mo.  329,  where  this  whole  line  of  cases  was  substan- 
tially overruled.  The  bonds  involved  in  this  suit  were  all  in  the 
hands  of  innocent  holders  when  the  law  of  the  State  was  so  ma- 
terially altered  by  its  courts.  In  our  opinion  the  rights  of  the  par- 
ties to  this  suit  are  to  be  determined  by  the  '  law  as  it  was  judicially 
construed  to  be  when  the  bonds  in  question  were  put  on  the  mar- 
ket as  commercial  paper.'  Douglass  v.  Pike  County,  101  H.  S. 
677,  687." 

From  the  views  thus  expressed  we  are  not  disposed  to  swerve. 

One  point  taken  in  the  present  case  may  not  have  been  pre- 
sented in  any  of  the  cases  cited,  to  wit,  that  the  rights,  privileges, 
and  franchises  of  the  Eansas  City  &  Cameron  R.  K.  Co.  were  not 
expressly  declared  to  pass  over  to  the  company  with  which  it  might 
become  consolidated,  by  the  law  authorizing  sudi  consolidation. 
This  law  was  passed  March  11,  1867,  and  declared  as  follows : 

^^  It  shall  be  lawful  and  competent  for  said  company  to  make 
such  arrangement  with  any  other  railroad  company  to  furnish 
equipments  and  to  run  and  mana^  its  railroad  as  it  may  deem  ex- 
pedient and  find  necessary,  or  to  lease  the  same,  or  to  consolidate 
it  with  any  other  company  upon  such  terms  as  may  be  deemed 
just  and  proper." 

In  the  "finding  of  facts"  made  by  the  court,  it  is,  amongst 
other  things,  found  as  follows : 

"  That  under  the  provisions  of  an  act  of  the  general  assembly 
of  the  State  of  Missouri,  approved  May  11th,  1867,  entitled,  etc, 
the  said  corporation,  then  known  as  the  Eansas  City  &  Cameron 
R.  R.  Co.,  on  the  21st  day  of  February,  in  the  year  1870,  was 
consolidated  with  the  Hannibal  &  St.  Joseph  R.  K.  Co.,  and  all 
the  rights,  privileges,  franchises,  and  property  of  said  Kansas  City 
&  Cameron  R.  R.  Co.  were,  by  said  consolidation,  transferred  to 
the  Hannibal  &  St.  Joseph  R.  R.  Co.,  which  then  and  thereby 
became  the  owner  of  and  possessed  of  the  same." 

If  only  a  sale  of  the  road  to  another  company  had  been  author- 
ized and  made,  then  it  might  very  plausibly  have  been  contended 
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that  the  purchasing  company  took  and  held  it  under  its  own  char- 
ter only,  without  the  franchises  and  privileges  connected  with  it 
in  the  hands  of  the  vendor  company  ;  but  "  consolidation"  is  not 
sale,  and  when  two  companies  are  aiuthorized  to  consolidate  their 
roads,  it  is  to  be  presumed  that  the  franchises  and  privileges  of 
each  continue  to  exist  in  respect  to  the  several  roads  so  consoli- 
dated. This  point  was  considered  in  the  case  of  Tomlinson  v. 
Branch,  15  Wall.  460,  and  Branch  v.  City  of  Charleston,  92  U. 
S.  677,  and  was  decided  in  accordance  with  this  view.  This  being 
80,  the  authority  given  to  consolidate,  '^  upon  such  terms  as  may  be 
deemed  just  and  proper,"  would  include  the  power  to  transfer  to 
the  consolidated  company  the  franchises  and  privileges  connected 
with  the  road,  if  the  law  itself  did  not  have  that  effect ;  and  the 
court  has  found  that  this  was  done.  We  think,  therefore,  that  the 
point  is  not  well  taken. 

The  judgment  of  the  circuit  court  is  affirmed. 

See  Carroll  Co.  v.  Smith,  and  note)  supra. 


CriY   OF  JONESBOBO 

V. 

Caibo  and  St.  L.  E.  Co.  and  others. 
(110  United  States  Beports,  192.) 

Power  given  by  charter  to  a  city  *^  to  borrow  money  and  issue  bonds  there- 
for" does  not  warrant  the  issue  of  bonds  to  pay  for  a  subscription  for  railway 
stock. 

Where  a  city  voted  to  subscribe  for  railway  stock  when  no  authority  ex- 
isted for  such  action,  hdd,  that  a  general  statute  declaring  all  such  elections 
theretofore  held  to  be  valid  was  sufficient  to  cure  all  defects. 

After,  a  city  had  thus  acquired  power  to  issue  bonds,  a  constitutional  pro- 
vision was  adopted  prohibiting  municipal  subscriptions  for  stock,  except 
where  already  authorized  by  vote  *' under  existing  laws."  Held,  that  the 
power  acquired  by  the  city  was  within  the  exception,  and  remained  intact. 

The  Hhnois  constitution  of  1848  contained  a  clause  to  the  effect  that  no 
private  or  local  law  should  embrace  more  than  one  subject,  and  that  this  sub- 
ject should  be  expressed  in  the  title.  An  act  entitled  '*  An  act  to  amend 
the  charter  of  the  Cairo  &  St.  Louis  R.  R.  Co.,"  embraced  provisions  legal- 
izing invalid  municipal  elections  previously  held  for  the  purpose  of  voting 
subscriptions  to  railway  stock.  Held,  that  the  tenor  of  the  act  was  suffi- 
ciently expressed  in  its  title. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

Wm,  S.  Day  and  Sidney  Grear  for  appellant. 
Geo.  A.  Sanders  for  appellees. 
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Hablak,  J. — This  is  an  appeal  from  a  decree  in  the  circnit 
court  of  the  United  States  for  the  Southern  District  of  Illinois, 
dismissing  a  bill  in  equity  filed  by  the  city  of  Jonesboro,  in  that 
State,  against  the  Cairo  &  St.  Louis  B.  B.  Co.,  an  Illinois  coroora- 
tion,  the  auditor  of  State,  the  county  clerk,  and  sheriff  of  u  nion 
County,  Illinois,  and  the  "  unknown  holders  of  the  Jonesboro  city 
bonds,  issued  in  aid  of  the  Cairo  &  St.  Louis  B.  B.  Co."  The 
suit  was  commenced  in  one  of  the  courts  of  the  State.  Its  object 
was  to  obtain  a  decree  perpetually  enjoining  the  State  and  county 
officers,  who  were  made  defendants,  from  levying,  certifying,  and 
extending  any  tax  for  the  payment  either  of  the  principal  or  inte- 
rest of  said  bonds.  There  was  no  defence  upon  tne  part  of  those 
officers,  and  after  publication  against  the  "  unknown  holders"  of 
the  bonds  in  the  mode  prescribed  by  the  local  statute,  a  decree  pro 
confesso  was  passed,  giving  the  relief  asked,  and  declaring  the 
bonds  invalid  as  against  the  city.  Subsequently,  Luther  B.  Graves, 
a  citizen  of  Vermont,  presented  his  petition,  in  conformity  with 
the  State  law,  alleging  his  ownership  of  some  of  the  bonds,  and 
asking  that  the  default  be  set  aside,  with  permission  to  him  to 
plead,  demur,  or  answer  under  the  orders  of  the  court.  The  peti- 
tion was  granted,  and  he  was  made  a  party  defendant.  Thereafter, 
on  his  further  petition,  the  cause  was  removed  to  the  court  from 
whose  decree  tnis  appeal  is  taken. 

The  evidence  shows  that  on  the  second  day  of  March,  1868,  a 
resolution  was  passed  by  the  city  council  of  Jonesboro  submitting 
to  the  legal  voters  of  that  municipality,  at  its  then  next  r^ular 
election,  held  April  6,  1868,  the  question  whether  that  city  should, 
upon  certain  named  conditions,  subscribe  $50,000  to  the  capital 
stock  of  the  Cairo  &  St.  Louis  B.  B.  Co.,  payable  in  bonds  within 
20  years  after  date  at  the  option  of  the  city,  with  interest  at 
the  rate  of  8  per  cent  per  annum  from  date  of  issue.  The  election 
was  held  at  tne  time  indicated.  Subsequently,  by  an  act  of  the 
general  assembly  of  Illinois,  which  became  a  law  on  March  3, 
1869,  entitled  "  An  act  to  amend  an  act  entitled  *  An  act  to  incor- 
porate the  Cairo  &  St.  Louis  B.  B.  Co.,' "  approved  February  16, 
1865,  authority  was  ffiven  to  the  several  towns,  cities,  and  counties 
through  or  near  whicn  that  railroad  might  pass,  and  to  the  several 
townsnips  in  said  counties  which  may  have  adopted,  or  might  there- 
after adopt,  township  organization,  to  subscribe  for  and  take  stock 
in  the  company,  or  to  make  a  donation  in  aid  of  the  construction 
of  the  road,  and  issue  bonds  for  such  subscriptions  or  donations,  to 
be  paid  by  taxation  upon  the  property  of  the  municipality  issuing 
them.  It  was  provided  that  no  subscription  or  donation  should  be 
made,  nor  bonds  issued,  nor  tax  leviea^  unless  a  majority  of  the 
legal  voters  of  the  municipality,  voting  at  an  election  called  and 
held  as  provided  in  the  act,  should  assent  to  the  subscription  or 
donation.    But  it  was  further  provided  in  the  same  act  ^^  that  all 
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elections  heretofore  had  in  any  county,  city,  or  town,  in  reference 
to  a  subscription  to  said  railroad,  are  hereby  declared  legal  and 
binding,  and  the  county  court  of  any  county,  and  the  corporate 
authonties  of  any  city  or  town  in  which  such  elections  have  been  al- 
ready held,  and  a  majority  of  the  votes  cast  were  for  subscription, 
shall  have  authority  to  issue  bonds  for  such  an  amount  as  was  voted 
for,  notwithstanding  any  insufficiency,  informality,  or  irregularity 
in  such  election  or  in  the  notice  thereof."  3  Priv.  Laws,  III.  1869, 
pp.  256-258. 

By  an  ordinance  of  the  city  council  of  Jonesboro,  passed  July  21, 
1871, — which  referred  to  the  resolutions  of  March  2,  1868,  and  re- 
cited that  at  the  election  of  April  6, 1868,  all  the  votes  cast  favored 
the  subscription, — it  was  enacted  that  the  proposed  subscription  of 
$60,000  "  be  and  is  hereby  made  upon  the  conditions  specified  in 
said  resolutions,''  and  that  bonds  be  issued  for  the  purpose  of  pay- 
ing the  same.  The  clerk  was  directed  to  have  them  prepared  and 
delivered  to  John  E.  Naill,  who  by  the  ordinance  was  "  appointed 
agent  on  behalf  of  the  city  to  receive  from  the  clerk  the  said  bonds 
and  to  deliver  the  same  to  the  said  company,  its  authorized  agent 
or  officer,  upon  compliance  by  the  said  company  with  the  condi- 
tions in  said  resolutions  specined,  and  at  the  same  time  to  receive 
from  the  said  company  its  certificate  or  certificates  of  stock  (paid 
up)  in  said  company  to  an  amount  equal  to  the  amount  of  the  bonds 
so  delivered,  and  that  he  immediately  deliver  such  certificate  or 
certificates  to  the  city  council."  Under  date  of  July  1, 1872,  there 
was  executed  and  delivered  to  Naill  $25,000  of  the  bonds  directed 
to  be  issued.  They  purport  to  have  been  issued  by  the  city,  were 
signed  by  its  mayor  and  countersigned  by  its  treasurer  and  clerk, 
and  made  payable  to  the  railroad  company  or  bearer  at  the  Bank 
of  Commerce  in  New  York.  Each  one  recites  that  "  This  bond  is 
issued  under  and  by  virtue  of  the  charter  of  said  city,  and  of  ordi- 
nances passed  in  pursuance  thereof,  in  payment  of  so  much  of  the 
subscription  by  said  city  for  fifty  shares  of  the  capital  stock  of  said 
Cairo  &  St.  Ix>uis  K.  B.  Co.  The  proposition  to  subscribe  for  said 
stock  having  been  first  submitted,  as  required  by  law,  to  the  quali- 
fied voters  of  said  city  for  their  approval  or  rejection,  at  a  special 
election  regularly  held  for  that  purpose  at  the  various  voting  pre- 
cincts or  wards  in  and  of  said  city,  on  the  sixth  day  of  Aprn,  a.d, 
1868,  and  more  than  two  thirds  of  said  voters  having  at  said  elec- 
tion assented  thereto,  and  said  majority  of  voters  also  being  a  ma- 
{'ority  over  all  the  votes  cast  at  the  last  |)receding  i*egular  election 
leld  in  and  for  said  city,  and  said  Cairo  &  St.  Louis  E.  K.  Co. 
having  duly  performed  all  the  conditions  of  said  subscription 
to  be  pei'formed  on  its  part  before  said  bond  was  to  be  issued.^' 

On  the  thirteenth  day  of  October,  1874,  there  was  filed  in  the 
office  of  the  auditor  of  State  the  official  sworn  certificate  of  the 
then  mayor  of  Jonesboro  (who  as  clerk  had  attested  the  bonds  when 
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isened,)  attested  by  the  city  clerk,  to  the  effect  that  the  before- 
mentioned  bonds,  amounting  to  $25,000,  were  entitled  to  rostra- 
tion  in  the  office  of  the  anmtor  under  the  act  of  April  16,  1869, 
entitled  ^^  An  act  to  fund  and  provide  for  paying  the  railroad  debts 
of  connties ;"  that  they  were  issued  by  said  city  to  said  railroad 
company  "  under  and  by  authority  of  the  provisions  of  an  act  of 
the  general  assembly  of  Illinois,  approved  March  3,  1869,  and  by 
a  vote  of  the  people  of  said  city  at  an  election  held  on  the  6th  day 
of  April,  1868."  The  certificate  concluded :  "  And  I,  as  mayor  of 
said  city,  do  hereby  certify  that  all  the  preliminarr  conditions  in 
the  act  in  force  April  16,  1869,  required  to  be  done  to  author- 
ize the  re^stration  of  these  bonds,  and  to  entitle  them  to  the 
benefits  of  said  act  last  referred  to,  have  been  fully  complied 
with  to  the  best  of  my  knowledge  and  belief."  On  the  day 
that  certificate  was  filed,  the  auditor  of  State  indorsed  on  each 
bond  that   it  had  been  registered  in   his  office  pursuant  to  the 

f)rovisions  of  the  said  act  m  force  April  16,  1869.  It  was  stipu- 
ated  in  the  cause  that  the  interest  on  the  bonds  so  issued  had 
been  re^larly  paid  by  the  city  from  date  of  their  delivery  to 
the  issmng  of  tlie  injunction  by  the  State  court  in  September, 
1882. 

It  is  entirely  clear  that  when  the  vote  of  April  6, 1868,  was 
taken,  the  city  of  Jonesboro  was  not  authorized  by  its  charter,  or 
by  any  statute  of  Illinois,  to  make  a  subscription  to  the  capital 
stock  of  the  Cairo  &  St.  Louis  E.  E.  Co.  The  power  given  to  its 
city  council,  "  to  borrow  money  on  the  credit  of  the  city  and  issue 
their  bonds  under  the  seal  of  the  city  therefor,"  did  not  alone  con- 
fer authority  to  subscribe  to  the  stock  of  a  railroad  company,  and 
issue  bonds  in  payment  thereof.  The  bonds  upon  their  face 
showed  that  they  were  not  issued  for  an  ordinary  municipal  pnr- 
pose.  Lewis  v.  Shreveport,  108  U.  S.  282 ;  s.  c,  12  Am.  &  Eng. 
K.  K.  Cas.  683. 

But  the  act  passed  April  15,  1869,  and  which  became  a  law 
on  March  3,  1869,  declared  legal  and  binding  all  elections  thereto- 
fore held  in  any  county,  city,  or  town,  in  reference  to  a  subscrip- 
tion to  the  stock  of  the  Cairo  &  St.  Louis  R.  R.  Co.,  and  gave 
power  to  the  county  court  of  any  county,  and  the  corporate  authori- 
ties of  any  city  or  town  in  which  such  elections  had  already  been 
held,  and  a  majority  of  the  votes  cast  were  for  subscription,  to  issue 
bonds  for  the  amount  voted,  "notwithstanding  any  insufficiency  or 
informality  or  irregularity  in  such  election,  or  in  the  notice  there- 
of." The  election  of  April  6,  1868,  was  something  more  than  in- 
formal or  irregular.  It  was  insufficient,  in  itself,  as  authority  for 
an  issue  of  bonds.  But  its  insufficiency  was  removed  by  the  act  of 
1869,  if  the  general  assembly  of  Illinois  had  the  power  to  do  so. 
That  it  had  such  power  cannot  well  be  doubted.  It  has  been  fre- 
quently decided  by  the  supreme  court  of  that  State — and  upon 
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that  point  there  has  been  no  disagreement  between  that  learned 
tribnnal  and  the  courts  of  the  Union — that  prior  to  the  adoption 
of  the  Illinois  constitution  of  1870,  an  incorporated  city,  its  corpo- 
rate authorities  being  thereunto  authorized  by  the  legislature,  could 
make  a  subscription  to  the  capital  stock  of  a  railroad  company 
without  referring  the  question  of  subscription  to  a  popular  vote. 
Keithsburg  v.  Frick,  34  111.  405,  421 ;  Q.,M.  &  P.  K.  Co.  2;.  Mor- 
ris, 84  111.  410;  Marshall  v.  Silliman,  61  111.  218,  226;  Quincy  i?. 
Cooke,  107  U.  S.  664 ;  s.  c,  12  Am.  &  Eng.  R.  R.  Cas.  646.  The 
legislature,  therefore,  could  make  the  election  of  1868  legal  and 
binding  as  an  expression  of  the  popular  will ;  and,  upon  the  basis 
of  the  election  thus  legalized,  empower  or  authorize  the  corporate 
authorities  of  the  municipality  to  issue  the  bonds  for  the  amount 
indicated  by  the  popular  vote.  There  is  no  question  here,  such  as 
has  arisen  in  some  cases  in  the  supreme  court  of  Illinois  and  in  this 
court,  as  to  the  power  of  the  legislature,  prior  to  the  adoption  of 
the  constitution  of  1870,  to  compel  the  corporate  authorities  of  a 
municipality  to  issue  bonds  in  aid  of  the  construction  of  a  railroad. 
While  the  act  of  1869  legalized  the  election  of  1868,  it  did  not  re- 
quire an  issue  of  bonds,  but  only  gave  power  to  the  corporate  au- 
tnorities  of  the  municipality  to  do  so ;  such  authorities,  m  the  case 
of  an  incorporated  city,  being  not  the  voters,  but  its  mayor  and 
council.  Williams  v.  Town  of  Roberts,  88  111.  22 ;  Quincy  v, 
Cooke,  supra.    If  the  conditions  attached  to  the  subscription  by 

{)opular  vote,  or  by  the  ordinance  of  the  city  council  of  Jonesboro, 
laa  not  been  complied  with  when  the  curative  act  of  1869  was 
Eassed,  then  the  railroad  company  would  not  have  been  entitled  to 
ave  the  bonds  issued.  This  shows  that  the  curative  act  does  not 
belong  to  that  class  which  the  supreme  court  of  the  State  has,  in 
some  cases,  held  to  be  beyond  the  constitutional  power  of  the  legis- 
lature to  pass. 

The  next  question  to  be  considered  is  whether  the  constitution 
of  Illinois  adopted  in  1870  took  from  the  city  of  Jonesboro  the 
power  thereafter  to  issue  the  bonds  voted  by  the  election  of  1868 
and  authorized  by  the  act  of  1869.  That  instrument  declares  that 
"  no  countv,  city,  town,  township,  or  other  municipality  shall  ever 
become  subscribers  to  the  capital  stock  of  any  railroad  or  private 
corporation,  or  make  donation  to  or  loan  its  credit  in  aid  of  such 
corporation :  provided,  however,  that  the  adoption  of  this  article 
shall  not  be  construed  as  affecting  the  right  of  any  such  munici- 
pality to  make  such  subscriptions  where  the  same  have  been 
authorized,  under  existing  laws,  by  a  vote  of  the  people  of  such 
municipalities  prior  to  such  adoption."  We  are  of  opinion  that  the 
right  01  the  city  to  make  the  subscription  in  question,  and  to  issue 
bonds  in  payment  thereof,  was  saved  by  the  proviso  of  that  sec- 
tion. Beiore  and  at  the  time  of  the  adoption  of  the  constitution 
of  1870,  the  city,  by  its  corporate  authorities,  had  power  to  sub- 
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scribe  to  the  stock  of  this  railroad  company.  Power  to  that  end 
was  conferred  by  the  act  of  1869,  whicn  was  itself  based  npon  a 
vote  of  the  people  of  Jonesboro.  The  vote,  when  taken,  was,  it  is 
tme,  without  legal  sanction,  bnt  it  was  made  effective  as  an  expres- 
sion of  the  popular  will  by  the  statute  subsequently  passed  and  in 
force  4>efore  tne  constitution  of  1870  was  adopted.  The  phrase 
^^  under  existing  laws,"  in  the  section  of  the  constitution  referred 
to,  relates,  we  think,  to  the  time  of  the  adoption  of  the  constitu- 
tion, rather  than  to  the  time  when  the  vote  of  the  people  was  in 
fact  taken.  Looking  at  the  purpose  of  the  proviso  in  the  constitu- 
tion of  1870,  we  cannot  suppose  that  tlie  framers  of  that  instru- 
ment intended  to  make  a  difference,  in  the  operation  of  that  pro- 
viso, between  a  subscription  authorized  by  a  vote  legally  taken,  and 
a  subscription  authorized  by  a  vote  taken  without  legislative  au- 
thority, but  subsequently,  and  before  the  constitution  went  into 
operation,  legalized  by  a  valid  act  of  assembly. 

But  it  is  insisted  that  that  part  of  the  act  of  1869  l^alizing 
the  election  of  1868,  and  conferring  authority  to  issue  bonds  for 
the  amount  voted  at  that  election,  was  in  violation  of  section  23  of 
article  3  of  the  Illinois  constitution  of  1848,  which  provides  that 
^'  no  private  or  local  law  which  may  be  passed  by  the  ^neral  as- 
sembly shall  embrace  more  than  one  subject,  and  that  shall  be  ex- 
pressed in  the  title.'-  The  title  of  the  act  is  '^  An  act  to  amend  the 
charter  of  the  Cairo  &  St.  Louis  K.  R.  Co."  The  contention  is 
that  the  legalization  of  an  election  previously  held,  and  at  which 
the  people  voted  in  favor  of  a  subscription  of  stock  to  that  com- 
pany and  the  granting  of  authority  to  issue  bonds  in  payment  of 
such  subscription,  is  not  a  subject  expressed  by  the  title  of  the  act 
In  this  view  we  do  not  concur,  and  our  conclusion  is  justified  by 
the  later  decisions  of  the  supreme  court  of  Illinois  construing  a 
similar  provision  in  the  State  constitution  of  1870.  It  was  held  in 
Johnson  v.  People,  83  111.  436,  that  the  constitution  '^  does  not  re- 
quire that  the  subject  of  the  bill  must  be  specifically  and  exactly 
expressed  in  the  title ;  hence  we  conclude  tnat  any  expression  in 
the  title  which  calls  attention  to  the  subject  of  the  bill,  although 
in  general  terms,  is  all  that  is  required."  People  v.  Lowenthal,93 
111.  205.  The  authority  of  municipalities  to  make  subscriptions  iu 
aid  of  the  construction  of  railroads  in  Illinois  has  frequently,  if  not 
generally,  been  given  in  the  charters  of  the  respective  railroad  cor- 
porations. Whether  a  particular  municipality  has  legislative  au- 
thority for  a  subscription  to  the  stock  of  a  particular  railroad  com- 
pany can  be  determined,  ordinarily,  by  referring  to  the  charter  of 
that  company.  The  general  subject  of  municipal  subscriptions  to 
the  stock  of  this  particular  company  was,  therefore,  germane  to  and 
fairly  embraced  by  the  title  of  tne  act  of  1869.  Upon  like  grounds 
a  provision  in  the  same  act  legalizing  a  previous  election  at  which 
the  people  voted  in  favor  of  a  subscription,  and  giving  authority 
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to  ifisne  bonds  for  the  amount  indicated  by  the  popular  vote,  was 
snfficiently  covered  by  a  title  showing  that  the  act  in  question  was 
amendatory  of  the  original  charter  of  the  company ;  this,  because 
the  validity  of  bonds  so  issued  would  depend  upon  the  existence  of 
legislative  authority  to  issue  them,  and  the  existence  of  such  au- 
thority would  ordinarily  be  ascertained  by  reference  to  the  charter 
and  amended  charter  oi  the  railroad  corporation.  Our  decision  in 
Montclair  v.  Eamsdell,  107  U.  S.  152 ;  s.  c,  12  Am.  &  Eng.  R.  E. 
Cas.  689,  expresses  substantially  the  same  views,  upon  this  general 
subject,  as  tnose  announced  by  the  supreme  court  of  Illinois  in 
Jolmson  V.  People.  We  are  of  opinion  that  no  error  was  commit- 
ted in  dismissing  the  bill,  so  far  as  it  questioned  the  authority  of 
the  State  officers  to  assess,  levy,  and  extend  taxes  in  payment  of  the 
bonds  held  by  the  appellee  Graves. 

The  decree  is  consequently  affirmed.    It  is  so  ordered. 

Power  to  Issue  Bonds  must  be  Express^ — In  order  to  authorize  a  city  to 
issue  bonds  in  aid  of  railroads,  express  power  to  that  effect  must  be  conferred 
upon  it  by  its  charter.  Penn.  R.  R.  Go.  V.Philadelphia,  47  Pa.  St.  189; 
Harsh  v,  Fulton,  10  Wall.  676;  Bridgeport  v.  Qonsatonic  R.  R  Co.,  15  Conn. 
475;  St.  Joe  Township  «.  Rogers,  16  Wall.  644;  English  v.  Chicot  Co.,  26 
Ark.  454;  McCoy  v.  Brant,  58  Cal.  247;  Starin  v.  Genoa,  28  N.  T.  489;  Peo- 
ple «.  Mitchell,  85  N.  T.  851 ;  Wells  «.  Board  of  Supervisors,  2  Am.  &  Eng. 
R.  R.  Cas.  605 ;  Hopper  d.  Covington,  4  Am.  &  Eng.  R.  R  Css.  251 ;  Lewis 
«.  Shreveport,  12  Am.  &£ng«  ^^  R*  Css.  688;  Taxpayers  of  Milan  v.  Ten- 
nessee, etc.,  R.  Co.,  11  Lea  (Tenn.),  829. 

Retroactive  Statutes  Validating  Void  Subscriptions! — ^In  the  absence  of  con- 
stitutionid  prohibition  the  legislature  may  by  proper  action  validate  munici- 
pal bonds  tneretofore  issued  without  authority.  Duanesburgh  o.  Jenkins,  57 
K.  Y.  177;  Eeithsburg  v.  Frick,  84  111.405;  Bass  v.  Columbus,  80  Ga.  845; 
Bteineso.  Franklin  Co.,  48  Mo.  167;  Knapp  v.  Grant,  27  Wise.  147;  Bradley 
«.  Franklin  Co.,  65  Mo.  688;  Bissell  v.  Jenersonville,  24  How.  287 ;  Qelpcke  v. 
Dubuque,  1  Wall.  220;  Campbell  «.  Kenosha,  5  Wall.  194;  City  o.  Lamson, 
9  Wall.  477;  Ritchie  e.  Franklin  Co.,  22  Wall.  67;  Quincy  v.  Cooke,  12  Am. 
&  Eng.  R.  R.  Cas.  645;  Lewis  «.  Shreveport,  12  Am.  &  Eng.  R.  R.  Cas.  688; 
Otoe  Co.  1^.  Baldwin,  111  U.  S.  1;  s.  c,  supra,  and  note. 

Retrospective  Effect  of  Constitutional  Provisions  prohibiting  Municipal 
Subscriptions! — See  upon  this  subject  Louisville  o.  Savings  Bank,  104  U.  S. 
469 ;  s.  c,  112  Am.  &  Eng.  R  R.  Cas.  689,  and  note,  where  the  authorities  are 
collected.    See  Louisiana  v,  Taylor,  105  U.  S.  454. 


HowASD  Comnr 

V. 

Paddock. 
(110  UhUed  States  Beparts,  884.) 

The  Louisiana  and  Missouri  Railroad,  through  Howard  County,  Missouri, 
was  constructed  under  authority  derived  from  the  original  charter  granted  in 
1859,  and  the  power  conferred  by  that  act  upon  the  county  to  subscribe  to  the 
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capital  stock  of  the  railroad  company  without  a  vote  of  the  people  was  not 
affected  by  the  amendment  to  the  Constitution  in  1865. 

John  D.  Stevenson  for  plaintiff  in  error. 
John  H.  Overall  for  defendant  in  error. 

Wajtb,  C.  J. — It  was  conceded  on  the  argument  of  this  case  that 
under  the  original  charter  of  the  Louisiana  and  Missouri  River  E. 
B.  Co.,  granted  in  1859,  Howard  Countv  had  authority  to  subscribe 
to  the  capital  stock  of  the  company  without  a  vote  of  the  people, 
and  that  this  authority  was  not  taken  away  by  the  Constitution  of 
1865.  The  claim  is,  however,  that  the  amending  act  of  1868  so 
chanj?ed  the  original  charter  as  to  subject  it  to  the  prohibitions  of 
the  Constitution  as  to  municipal  subscriptions  made  after  that  act 
was  passed  and  accepted  by  the  company.  As  to  this  it  is  suf- 
ficient to  say  that  in  County  of  Callaway  v.  Foster,  93  U.  S.  567, 
it  was  decided  otherwise.  !By  the  act  of  1868  power  was  given  to 
build  a  branch  through  Callaway  County,  and  to  extend  me  road 
across  the  Missouri  Kiver,  but  no  change  was  made  in  the  direction 
of  the  main  line.  That  was  left  to  the  discretion  of  the  directors, 
who  retained  their  original  authority  to  build  through  Howard 
County  on  the  way  to  the  Missouri.  The  original  authority  of 
Howard  County  to  subscribe  to  the  stock  was  consequently  unim- 

})aired.  The  fact  that  the  branch  through  Callaway  County  was 
ocated,  and  the  subscription  of  that  county  received,  before  Howard 
County  made  its  subscription,  is  unimportant  in  this  case,  because 
the  line  through  Callaway  County  was  located  as  a  branch,  while  that 
through  Howard  County  was  designated  in  express  terms  as  the 
main  une.  If  either  part  of  the  road  was  built  under  new  authority 
conferred  on  the  company  by  the  act  of  1868,  it  certainly  was  not 
the  main  line  as  located.  The  power  to  build  the  main  line  was 
clearly  conferred  by  the  act  of  1859. 

It  follows  that  the  judgment  of  the  Circuit  Court  was  right,  and 
it  is  consequently 
Aflirmed. 

See  City  of  Jonesboro  e.  Cairo  &  8t.  L.  R  Co.,  110  U.  8.  192;  a.  c,  supra, 
and  note. 


Dallas  Coukty 

V. 

MoEekzib. 

(110  UnUed  JBtatea  Beports^  686.) 

Bonds  issued  by  counties  in  the  State  of  Missouri  during  the  years  1870  and 
1871  in  payment  of  subscriptions  to  the  stock  of  railroad  companiea  without 
a  Yote  of  the  people,  are  valid  if  the  subscription  was  made  under  authority 
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granted  before  the  adoption  of  the  constitution  of  1865,  which  did  not  require 
such  a  vote  to  be  taken. 

Municipal  bonds  are  not  invalid  in  the  hands  of  a  bona  fide  holder  by  rea- 
son of  their  having  been  voted  and  issued  in  excess  of  the  statutory  limit,  if 
the  recitals  import  a  valid  issue. 

When  the  records  of  a  county  court  show  that  orders  for  subscriptions  to 
stock  were  made  at  adjourned  and  special  terms  at  which  all  the  judges  were 
present,  and  that  the  last  order  was  made  at  a  regular  term,  it  will  be  pre- 
sumed,  in  the  absence  of  anything  to  the  contrary,  that  the  adjourned  and 
special  terms  were  regularly  called  and  held. 

Action  to  recover  amounts  due  on  interest  coupons  of  mnnicipal 
bonds  issued  in  payment  of  a  subscription  for  $85,000  to  railway 
stock.     The  bonds  contained  the  following  recital : 

"  This  bond  is  issued  pursuant  to  an  oraer  of  the  county  couii; 
of  the  County  of  Dallas,  made  May  18,  1871,  and  amended  on 
June  19,  1871,  and  on  August  12, 1871." 

There  was  no  vote  of  the  taxpayers  of  the  county  to  authorize 
the  subscription.  The  order  of  the  County  Court  made  on  the  18th 
May,  purported  to  be  made  at  "  an  adjourned  term."  The  record 
did  not  show  how  this  became  an  adjourned  term.  It  was  as- 
signed as  error  that  ''  the  Circuit  Court  erred  in  admitting  in  evi- 
dence the  orders  of  the  Countv  Court  of  Dallas  County  over  the 
objections  of  plaintiff  in  error." 

John  P.  Ellis  for  plaintiff  in  error. 

J.  B.  Henderson,  Thomas  C.  Fletcher  and  Geo.  D.  Reynolds  for 
defendant  in  error. 

Watib,  0.  J. — It  is  no  longer  an  open  question  in  this  court  that 
bonds  issued  by  counties  in  Missouri,  during  the  vears  1870  and 
1871,  in  payment  of  subscriptions  to  tne  stock  of  r^lroad  companies 
without  a  vote  of  the  people,  are  valid  if  the  subscription  was  made 
under  authority  granted  before  the  adoption  of  the  Constitution  of 
1865,  which  did  not  require  such  a  vote  to  be  taken.  In  Ealls 
County  V.  Douglass,  105  TJ.  S.  728 ;  s.  c,  7  Am.  &  Eng.  E.  R.  Cas. 
212,  tne  cases  in  the  Supreme  Court  of  the  State  and  in  this  court 
bearing  on  that  question  are  referred  to,  and  our  conclusion  dis- 
tinctly stated.  "We  there  decline  to  follow  the  case  of  State  v.  Dal- 
las County  Court,  72  Mo.  329,  decided  in  1878,  which  substantially 
overruled  a  long  line  of  cases  in  the  Supreme  Court  of  the  State  on 
which  our  earlier  decisions  were  predicated. 

In  Marcy  v.  Township  of  Oswego,  92  IT.  S.  637,  and  Humboldt 
Township  v.  Long,  lb.  642,  followed  in  Wilson  v.  Salamanca,  99 
U.  S.  499,  It  was  expressly  decided  that  municipal  bonds  were  not 
invalid  in  the  hands  of  a  bona  fide  holder,  by  reason  of  their  having 
been  voted  and  issued  in  excess  of  the  statutory  limit,  if  the  recitals 
imported  a  valid  issue.  It  is  an  admitted  fact  in  this  case  that  Mc- 
Kenzie,  the  defendant  in  error,  is  a  bona  fide  holder  for  value  of  the 
coupons  sued  on,  and  the  recitals,  which  are  almost  in  the  exact  Ian- 
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gna^  of  those  in  Wilson  v.  Salamanca,  supra,  imply  authority  for 
the  issue  of  the  bonds  from  which  they  were  cut.  Consequently,  in 
this  case,  the  excessiye  issue  is  no  defence. 

The  records  of  the  county  court  which  were  put  in  eyidence  show 
affirmatively  that  all  the  justices  were  present  and  acting  at  the  ad- 
journed ana  special  terms,  when  the  orders  were  made  directing  the 
subscription  to  the  stock  and  providing  as  to  the  terms  of  the  con- 
tract. The  last  order  was  made  at  a  regular  term.  Under  these 
circumstances,  it  is  certainly  to  be  presumed,  in  the  absence  of  any- 
thing to  the  contrary,  that  the  terms  were  regularly  called  and 
held.  It  was,  therefore,  not  error  to  admit  the  records  in  evidence 
without  proof  of  the  order  for  the  adjourned  term,  or  the  call  for 
the  special  term.  The  fact  that  the  order  of  the  7th  of  August, 
1871,  is  referred  to  in  the  recitals  of  the  bond  as  having  been 
made  on  the  12th,  is  unimportant  Smith  v.  County  of  Clark,  54: 
Mo.  68. 

The  judgment  is  affirmed. 

See  City  of  Jonesboro  v.  Cairo  &  St  L.  R  Co.,  110  U.  S.  192;  s.  c,  lupra, 
and  note. 


Bjjox  County  Coubt 

Untied  States  ex  reL 
(109  Vwted  Btate$  JSaparU,  229.) 


Bonds  of  the  kind  inyolved  in  these  suits  are  debts  of  the  county.  Holders 
are  entitled  to  payment  out  of  the  general  funds  of  the  county  raised  by  tax- 
ation for  ordinary  use,  after  exhausting  the  special  fund. 

Waitb,  C.  J.— In  United  States  v.  County  of  Clark,  96  U.  S.  211, 
it  was  decided,  at  the  October  term,  1877,  that  bonds  of  the  character 
of  those  involved  in  the  present  suits  were  debts  of  the  county,  and 
that  for  any  balance  remaming  due  on  account  of  principal  or  interest 
after  the  application  of  the  proceeds  of  the  special  tax  of  one  twen- 
tieth of  one  per  cent,  the  holders  were  entitled  to  payment  out  of  the 
general  funds  of  the  county.  This,  we  all  agree,  means  that  the  pay- 
ment of  this  balance  is  demandable  out  of  funds  raised  by  taxation 
for  the  ordinary  county  uses.  The  mandamus  applied  for  in  that 
case  was  one  ^^  requiring  the  county  court  and  the  justices  thereof  to 
direct  the  clerk  of  the  county  to  draw  a  warrant  on  the  county 
treasurer  for  the  balance  of  the  judgment  remaining  unpaid,  so 
that  he  might  be  enabled,  on  its  presentation,  to  have  it  paid  in  its 
order  out  of  the  county  treasury,"  and  there  was  no  fund  out  of 
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which  the  payment  could  be  made,  except  that  raised  by  taxation 
for  ordinary  county  uses.  By  the  judgment  of  this  court  such  a 
mandamus  was  awarded. 

At  the  next  term,  in  1878.  the  point  thus  decided  was  explicitly 
fltated  in  United  States  v.  County  of  Macon,  99  U.  S.  582,  689, 
and  in  Macon  County  v.  Huidekoper,  Id.  592,  a  majority  of  the 
court  adhered  to  the  decision  and  ordered  judgment  accordingly.  It 
was  conceded  on  the  argument  that  all  tne  judgments  now  under 
consideration  must  be  affirmed  unless  these  cases  are  overraled. 
This  a  majority  of  the  court  are  unwilUng  to  do,  and  judgments  of 
of  affirmance  are,  consequently,  ordered. 


Board  Co.  Commissionebs  of  thb  County  of  Cheboebb 

V. 

Wilson. 
(Advance  Casey  Supreme  Court  of  the  U.  8,    December  17,  1883.) 

Under  the  several  acts  of  the  legislature  of  Kansas,  providing  for  the  pay- 
ment of  township  bonds,  the  board  of  county  commissioners  of  any  county 
are  not  relieved,  by  a  vacancy  in  the  office  of  township  trustee  of  any  town- 
ship therein,  from  the  duty  imposed  upon  them  by  the  statute  of  levying  and 
collecting  taxes  in  such  township,  to  meet  its  bonded  indebtedness.  The 
commissioners  may  be  compelled  by  mandamus  to  perform  their  duty. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kansas. 

Wallace  Pratt  for  plaintiff  in  error. 

Jas.  S.  Botsford  and  Jos.  Shippen  for  defendant  in  error. 

Watte,  C.  J.— On  the  eleventh  of  June,  1881,  William  C.  Wil- 
son, the  defendant  in  error,  recovered  a  judgment  in  the  circuit  court 
of  the  United  States  for  the  district  of  Kansas,  against  the  town- 
ship of  Salamanca,  Cherokee  county,  for  $48,920.31.  At  that  time 
the  office  of  trustee  of  the  township  was  vacant,  and  it  has  not 
been  filled  since.  On  the  twenty-iourth  of  July,  1882,  Wilson 
sued  out  of  the  same  court  an  alternative  writ  of  mandamus,  return- 
able on  the  ninth  of  October,  1882,  requiring  the  board  of  county 
commissioners  of  the  county  "  to  forthwith  ievy  upon  the  taxable 
property  .  i  .  in  said  township  •  .  .  a  tax  sufficient  in  amount  for 
the  payment  of  the  judgment  .  .  •  and  cause  the  same  to  be  certi- 
fied to  the  county  clerk  of  said  county,"  and  requiring  the  clerk  of 
the  county  "  to  extend  said  tax  forthwith  on  the  tax  books  of  said 
county  and  deliver  the  same  with  said  tax  so  levied  and  extended 
thereon  to  the  county  treasurer  of  said  county ; "  and  the  county 
treasurer  forthwith,  after  the  tax  books  shall  have  been  delivered 

15  A.  &  £.  R  Cas.— 40 
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to  him  by  the  clerk, ''  to  proceed  to  collect  said  taxes  and  pay  the 
same,  when  so  collected,  to  said  William  C.  Wilson,  in  payment  of 
said  judgment,  interest,  and  costs,"  or  show  cause  why  they  had 
not  so  done.  This  writ  was  served  on  the  individual  members  of 
the  board  of  county  commissioners,  and  on  the  clerk  and  treasurer 
of  the  county,  on  the  twentynsixth  of  July.  On  the  twenty- 
seventh  of  November,  1882,  the  respondents  filed  a  motion  to  quash 
the  writ,  and  on  this  motion  raised  two  questions,  to  wit :  (1) 
Whether  the  writ  was  not  sued  out  prematurely  ;  and  (2)  whether, 
under  the  statutes  of  Kansas,  the  county  commissioners  could 
legally  do  that  which  the  writ  sought  to  coerce  them  into  doing. 
Before  this  motion  was  disposed  of  the  individual  members  of  the 
board  of  county  commissioners  filed  an  answer,  and,  after  the  testi- 
mony was  closed,  Wilson  moved  for  a  peremptory  writ.  Upon 
the  hearing  of  this  motion  and  the  motion  to  quash,  me  judges  hold- 
ing  the  court  were  divided  in  opinion  on  the  io\\6wmg  questions :  . 
(1)  Whether  said  motions  respectively  should  be  ^tained  or  over^ 
ruled ;  (2)  whether  it  is  the  legal  duty  of  the  boara  of  county  com- 
missioners of  Cherokee,  under  the  statutes  of  the  State  of  Kansas, 
to  levy  the  tax  as  commanded  by  the  alternative  writ  of  mandamus 
herein,  for  the  payment  of  the  judgment  of  the  relator  against 
Salamanca  township,  in  said  county,  based  upon  int^-est  coupons 
detached  from  bonds  issued  by  said  township  to  pay  shares  of  capi- 
tal stock  in  a  railroad  company,  which  bonds  were  voted  under  tne 
act  of  the  general  assembly  oi  the  State  of  Kansas,  entitled  '^  An 
act  to  enable  municipal  townships  to  subscribe  for  stock  in  any 
railroad  and  to  provide  payment  of  the  same,"  approved  February 
25,  1870,  and  issued  September  1, 1872,  under  the  act  of  said  gen- 
eral assembly,  entitled  "  An  act  to  authorize  counties,  incorporated 
cities,  and  municipal  townships  to  issue  bonds  for  the  purpose  of 
building  bridges,  aiding  in  the  construction  of  railroads,  water- 
powers,  or  other  works  of  internal  improvement,  and  providing  for 
the  registration  of  such  bonds,  and  the  repeal  of  all  laws  in  conflict 
therewith,"  approved  March  2,  1872. 

The  circuit  judge  was  of  opinion  that  the  motion  to  quash  should 
be  overruled,  and  that  for  the  peremptory  writ  granted.  A  judg- 
ment awarding  the  writ  was  thereupon  entered,  and  the  questions  as 
to  which  the  difference  of  opinion  arose  were  duly  certified.  The 
case  is  now  here  on  a  writ  of  error  for  an  answer  to  these  questions. 

The  act  of  February  25,  1870,  authorized  the  township  to  sub- 
scribe to  the  capital  stock  of  the  Memphis,  Carthage  &  Northwest- 
em  Railroad  Company,  and  to  issue  bonds  to  pay  the  subscription. 
That  was  settled  by  the  judgment  against  the  township,  on  account 
of  which  the  mandamus  is  asked. 

Every  township  in  Kansas  is  a  body  corporate  and  politic.  Sec- 
tion 1,  (5965,)  Dassler's  Comp.  Laws,  977.  The  trustee  is  the  prin- 
cipal officer  of  the  township,  and  his  duty  is,  among  other  things, — 
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section  22,  (6988,)  Dassler^s  Oomp.  Laws,  980, — to  "  suDerintend 
all  the  pecuniary  concerns  of  bis  township,"  and,  at  the  July  session 
of  the  Doard  ox  county  commissioners,  annually,  with  the  advice 
and  consent  of  the  board,  to  levy  a  tax  on  the  property  of  the  citi- 
zens of  the  township,  for  township,  road,  and  other  purposes,  and 
report  the  same  to  tne  county  clerk  for  entry  on  the  tax  roll,  "  but, 
in  a  failure  of  such  trustee  and  commissioners  to  concur,  then  the 
board  of  county  commissioners  shall  levy  such  township,  road,  and 
other  taxes."  The  board  of  county  commissioners  are  required  by 
law  to  meet  in  regular  session  on  the  first  Monday  in  July  of  each 
year.  .  Section  13,  (1397,)  Dassler's  Comp.  Laws,  274.  They  must 
also  meet  on  the  first  Monday  in  August  in  each  year,  to  estimate 
and  determine  the  amount  of  money  to  be  raised  by  tax  for  all 
county  purposes,  and  all  other  taxes  which  they  shall  be  required 
by  law  to  levy.  Section  83,  (6886,)  Dassler's  Comp.  Laws,  956. 
The  county  clerk  must  make  up  the  tax  list  immediately  after  the 
first  Monday  in  August,  and  deliver  it  to  the  treasurer  for  collec- 
tion on  or  before  the  first  Monday  in  November.  Section  84, 
Dassler's  Comp.  Laws. 

Section  6  of  the  act  of  February  25, 1870,  under  which  the  bonds 
involved  in  this  proceeding  were  issued,  is  as  follows : 

"  Sec.  6.  Whenever  any  bonds  shall  be  issued  in  pursuance  of 
the  foregoing  provision,  it  shall  be  the  duty  of  the  board  of  county 
commissioners  annually  to  proceed  to  lew  and  collect  a  tax  on  all 
the  taxable  property  in  such  township  suMcient  to  pay  the  interest 
on  such  bonds  as  the  same  becomes  due,  and  to  create  a  sinking 
fund  sufficient  to  pay  said  bonds  at  maturity ;  and  such  tax  shall 
be  collected  in  cash  or  the  coupons  of  such  bonds  which  may  be 
due ;  and  such  tax  shall  be  collected  as  county  and  township  taxes 
are  collected,  and  paid  out  by  the  treasurer,  on  presentation  of  the 
coupons  or  bonds,  when  due ;  and  the  county  clerk,  treasurer,  and 
other  officers  who  may  be  req^uired  to  do  any  act  under  the  fore- 

foing  provisions,  shall  be  entitled  to  the  same  fees  as  are  allowed 
y  law  for  simihu*  services,  and  liable  to  the  same  fines  and  penal- 
ties for  non-compliance." 

The  act  of  March  2, 1872,  referred  to  in  the  second  question  certi- 
fied, was  repealed,  so  far  as  it  affects  this  case,  by  the  act  of  March 
9, 1874,  (Sess.  Laws  1874,  p.  41,)  sections  7  and  13  of  which  are  as 
follows : 

"  Sec.  7.  It  shall  be  the  duty  of  the  proper  officers  of  any  county, 
city,  or  township,  in  which  bonds  have  been  heretofore  voted  for 
any  of  the  purposed  mentioned  in  the  act  to  which  this  act  is 
amendatory,  annually,  at  the  time  when  other  taxes  are  levied,  to 
levy  and  cause  to  be  collected  a  sufficient  tax  to  pay  the  interest 
on  all  such  bonds  as  the  same  shall  become  due,  and  also  for  the 
purpose  of  creating  a  sinking  fund  for  the  final  redemption  of  such 
bonds.  .  .  . 
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'^  See.  13.  It  will  be  the  duty  of  the  board  of  connty  coinmi&- 
Bioners  of  any  county  in  which  raih*oad  bonds  shall  be  issoed  under 
the  provisions  of  this  act,  annually,  at  the  time  when  other  taxes 
are  levied,  to  levy  and  cause  to  be  collected,  as  other  taxes  are 
levied  and  collected,  a  sufficient  tax  to  pay  the  interest  on  all  bonds 
issued  for  railroad  purposes  by  such  county,  or  any  township  there- 
in, as  the  same  falls  due,  and  also  for  the  purpose  of  creating  a 
sinking  fund  for  the  final  redemption  of  such  bonds." 

These  statutes  were  in  force  when  the  alternative  writ  of  man- 
damus was  sued  out  in  this  case.  The  judgment  against  the  town- 
ship was  rendered  on  the  eleventh  of  June,  1881.  It  th^{efore 
beoune  the  duty  of  the  proper  officers  to  levy  the  tax  at  the  time 
fixed  by  law  for  that  purpose  in  the  year  1881.  No  such  levy  was 
made,  and,  consequently,  all  officers  whose  duty  it  was  to  make  the 
levy  were  in  default  when  the  alternative  writ  was  sued  out  in 
1882.  It  follows  that  the  writ  was  not  prematurely  issued  if  it 
was  the  duty  of  the  board  of  county  commissioners  to  make  the 
levy  when  there  was  no  trustee  of  the  township.  The  fact  that 
the  board  may  not  have  had  actual  notice  of  the  rendition  of  the 
judgment  until  November,  1881,  does  not  affect  their  legal  obliga- 
tion to  make  the  levy.  It  may  be  accepted  as  an  excuse  for  not 
performing  that  duty,  but  it  does  not  relieve  them  from  the  conse- 
quences of  their  legal  default. 

The  township  trustee  is  in  law  the  principal  officer  of  the  town- 
ship. It  is  his  duty  to  superintend  all  the  pecuniary  concerns  of 
the  township,  and,  with  the  advice  and  concurrence  of  the  board 
of  connty  commissioners,  to  levy  all  taxes  required  to  meet  the 
liabilities  of  the  township  not  otnerwise  provided  for  by  law ;  but, 
if  he  fails  in  this  duty,  the  board  must,  as  we  think,  make  the 
necessary  levies  for  him.  To  that  extent  the  board  is  charged  with 
the  duty  of  caring  for  the  interests  of  the  township.  Sucn  is  the 
fair  meaning  of  section  22,  (5988.)  P^nder  that  section  the  town- 
ship trustee  is  required  to  attend  the  meeting  of  the  board  in  July 
of  each  year  and  lay  before  them  his  recommendations  for  taxes 
to  be  levied.  As  his  levy  can  only  be  made  with  the  concurrence 
of  the  board,  there  must  necessarily  be  an  inquiry  by  the  board 
into  the  pecuniary  concerns  of  the  township,  so  as  to  determine 
whether  what  is  recommended  by  the  trustee  is  enough  or  more 
than  enough  to  meet  its  liabilities  for  the  current  year.  If  the 
trustee  has  omitted  a  tax  for  any  purpose,  which  the  law  requires 
to  be  levied,  it  is  the  clear  duty  of  the  board  to  make  the  levy 
themselves  if  the  trustee  will  not.  The  trustee  and  the  commis- 
sioners are  made  in  law  a  tribunal  to  meet  in  July  in  each  year  to 
estimate  and  determine  what  taxes  are  required  in  the  township 
for  the  year.  If  both  the  trustee  and  commissionei:^  are  present 
at  the  meeting  and  agree  as  to  what  should  be  done,  the  trustee  re- 
ports the  tax  to  the  county  clerk ;  but  if  the  trustee  is  not  present, 
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or  being  present  does  not  agree  with  the  commisBioners,  the  opin- 
ion of  tne  commissioners  prevails,  and  they  may  proceed  without 
him.  This  is  the  evident  purpose  of  the  provision  that,  "  in  fail- 
ure of  such  trustee  and  commissioners  to  concur,"  the  board  shall 
make  the  levy.  The  tax  to  pay  the  judgment  in  this  case  was  one 
of  the  taxes  to  be  levied  on  the  property  of  the  township  to  pay 
a  township  debt.  It  is  true  that  this  section  of  the  law  was  en- 
acted in  substance  years  before  the  bonds  involved  in  this  suit 
were  issued,  but  unless  it  has  been  in  some  way  superseded  by  rea- 
son of  the  special  acts  connected  with  the  particular  obligation  of 
thes^  bonds,  it  governs  this  case.  So  far  as  we  are  advised,  if  the  ^ 
tribunal,  consisting  of  the  trustee  and  county  cpmmissionei*s,  are 
relieved  from  their  general  supervision  of  the  needs  of  the  town- 
ship in  the  way  of  taxation  for  these  bonds,  it  is  only  to  put  that 
duty  on  the  board  alone.'  If  on  the  board,  it  was  clearly  their  duty 
to  levy  the  tax  without  the  trustee  at  the  meeting  in  August,  1881, 
because  the  legal  liability  of  the  township  had  then  been  judicially 
established.  If,  however,  it  was  a  matter  in  respect  to  which  the 
trustee  should  act  conjointly  with  them,  both  thev  and  the  trustee 
were  in  default  in  July,  1881.  In  any  view  of  the  case,  the  obli- 
gation to  levy  the  tax  had  been  imposed  on  the  county  commis- 
sioners when  the  alternative  writ  was  sued  out,  and  they  have 
shown  no  good  cause  why  the  levy  was  not  made. 

The  board  of  county  commissioners  have  alone  brought  this  writ 
of  error.  So  far  as  appears,  the  clerk  and  treasurer  are  satisfied 
with  what  has  been  done  in  reference  to  them.  The  board  are  in  no 
condition  to  complain  for  the  other  officers,  because,  under  the  law, 
they  must  levy  the  tax  before  the  others  can  act,  and,  if  the  levy  is 
made,  the  duties  of  the  clerk  and  treasurer  are  purely  ministerial. 
The  whole  proceeding  depends  on  the  duty  of  the  board  to  levy 
the  tax.  We  concluae,  therefore,  that  the  motion  to  quash  should 
have  been  overruled,  and  the  motion  for  judgment  sustained.  The 
first  question  is  answered  accordingly.  The  second  question  is 
answered  in  the  affirmative. 

As  the  judgment  was  in  accordance  with  these  answers  it  is  af- 
firmed. 

Mandamus  to  Enforce  Payment  of  Municipal  Bonds. — A  holder  of  munici- 
pal bonds  may  have  a  writ  of  mandamus  directed  to  the  proper  municipal 
authorities  ordering  and  directing  them  to  levy  the  taxes  necessary  to  pay 
the  bonds. 

Hopple  V.  Brown  Township,  13  Ohio  St.  311;  Shelby  Co.  «.  Cumberland 
&  O.  K.  Co.,  8  Bush.  209;  Commonwealth  «.  Allegheny  Co.,  82  Pa.  St.  218; 
Commonwealth  v.  Pittsburgh,  84  Pa.  St.  496;  McLendon  v.  Anson  Co.,  71 
N.  C.  88;  Columbia  Co.  v.  King,  18  Fla.  452;  Greene  Co.  v.  Daniel,  8  Am.  & 
£ng.  R  R.  Cas.  105;  State  v.  Rainey,  7  Am.  &  Eng.  R.  R.  Cas.  188;  Winter 
9.  Montgomery,  7  Am.  &  Eng.  R.  R.  Cas.  307;  Decatur  Co.  v,  Indiana,  12 
Am.  <&  Eng.  R.  R.  Cas.  604;  Wolff  v.  New  Orleans,  12  Am.  &  Eng.  R.  R. 
Cas.  625. 
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LoTTIB 

V. 

Bbowv  Township. 

(110  United  Statei  BeporU,  162.) 

Defendants  in  error  issued  to  A,  their  bonds  with  interest  coupons  at- 
tached. A  indorsed  to  B,  and  B  endorsed  to  the  plaintiff  after  the  bonds 
were  overdue.  While  the  bonds  were  in  B^s  possession,  overdue,  B  was 
party-defendimt  in  a  suit  in  chancery  in  a  State  court  in  which  D,  an  owner 
of  real  estate  alleged  to  be  encumbered  by  a  mortgage  to  secure  payment  of 
the  bonds,  sought  to  have  them  declared  invalid ;  and  party-plaintiff  to  a 
cross-bill  in  that  suit  in  which  it  was  sought  to  have  the  same  bonds  de- 
clared valid,  and  the  mortpige  foreclosed.  In  these  proceedings  the  bonds 
were  adjudged  to  be  invalid  for  want  of  authority  in  the  trustees  to  issue 
them.  During  the  same  period  B,  as  holder  of  the  bonds,  applied  to  the 
State  court  for  a  writ  of  mandamus  to  compel  the  trustees  of  the  township 
to  levy  a  tax  for  payment  of  interest  on  the  bonds.  In  this  suit  it  was 
decided  that  the  bonds  were  issued  without  legal  authority.  On  these 
facts  JiM: 

That  the  general  rule  that  a  purchaser  of  overdue  bonds,  after  judsment 
rendered  that  the  bonds  are  void,  is  bound  by  that  judgment,  applies  here. 

That  when  a  mandamus  is  refused  on  grounds  that  are  conclusive  against 
the  right  of  the  plaintiff  to  recover  in  any  action  whatever,  the  judgment  is 
conclusive  of  that  fact. 

When  a  proceeding  in  mandamus  is  used  as  an  action  at  law  to  recover 
money,  it  is  subject  to  the  principles  which  govern  money  actions. 

The  judgment  of  the  State  court  that  the  bonds  were  void  in  the  hands  of 
B,  is  conclusive  of  that  fact  in  the  hands  of  his  vendee  and  privy  in  action. 

If  the  parties  have  had  a  hearing  and  an  opportunity  of  asserting  their 
rights,  they  are  concluded  by  final  decree  so  far  as  it  affects  rights  presented 
to  the  court  and  passed  upon,  even  though  all  were  defendants  in  the  suit, 
and  as  between  them  no  issue  was  raised  and  no  adverse  proceedings  had. 

The  facts  are  fully  stated  in  the  opinion  of  the  conrt. 

Hoadly,  Johnson  and  Colston  for  the  plaintiff  in  error. 

J.  P.  Jones  and  0.  H.  Scribner  for  the  defendants  in  prror. 

Miller,  J. — ^This  is  an  action  on  bonds  and  interest  coupons 
thereto  attached,  signed  by  the  trustees  of  Brown  township,  pay- 
able to  the  Springfield,  Mt.  Vernon  <fe  Pittsburgh  R.  R.  Co.,  or 
its  assigns,  on  the  first  day  of  October,  1871,  and  dated  April 
20th,  1863. 

The  plaintiff  says  she  is  the  owner  and  holder  of  the  bonds  and 
coupons,  and  in  explanation  of  her  title  alleges  that  '^  after  execu- 
tion and  delivery  of  said  note  to  said  railroad  company  as  afore- 
said, and  in  the  year  1854,  the  said  railroad  company  did  indorse 
and  deliver  said  note  and  the  coupons  thereto  attached  to  Brown, 
Collins  and  Brown,  and  that  said  3rown,  Collins  and  Brown  after- 
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wards  indorsed  and  delivered  said  note  and  coupons  to  Richard  B. 
Hopple,  and  Richard  B.  Hopple  afterwards  indorsed  and  delivered 
said  note  and  coapons  to  the  plaintifi,  who  now  holds  and  owns 
the  same." 

The  defendants  for  answer,  among  other  matters,  filed  two  pleas 
of  a  former  adjudication,  in  which  the  bonds  were  declared  to  be 
void,  and  rely  upon  these  in  bar  of  the  action. 

The  first  of  these  pleas,  called  defence  No.  3,  sets  out  a  suit  by 
one  Hiram  Hippie,  plaintiff,  against  the  trustees  of  Brown  town- 
ship,- Robert  B.  Hopple  and  others,  in  which  he  alleges  himself  to 
be  the  owner  of  real  estate  encumbered  by  a  mortgage  to  secure 
the  payment  of  the  bonds  on  which  the  present  suit  is  brought, 
and  that  said  defendants,  among  whom  was  the  Richard  B.  Hop- 
ple from  whom  plaintiff  in  this  suit  purchased  the  bonds  aforesaid, 
asserted  a  claim  to  his  land  on  account  of  said  mortgage.  The 
plea  further  alleges  that  the  holders  of  the  bonds,  among  whom 
was  Richard  B.  Hopple,  filed  their  answer  and  cross-bill  alleging 
the  bonds  and  mortgage  to  be  valid,  and  pray  that  the  bonds  and 
mortgage  might  be  declared  to  be  valid,  and  for  a  decree  of  fore- 
closure of  the  mortgage,  and  that  in  said  cross-bill  said  Richard  B. 
Hopple  set  up  as  the  n)undation  of  his  prayer  f pr  relief,  his  owner- 
ship of  the  identical  bonds  now  set  forth  in  this  action.  In  the 
suit  on  the  mortgage,  which  was  finally  appealed  to  the  supreme 
court  of  the  State,  Hopple  and  the  other  bondholders  failed,  and 
were  adjudged  to  pay  costs,  on  the  ground  of  the  want  of  author- 
ity in  the  trustees  of  Brown  township  to  issue  the  bonds.  To  this 
suit  the  trustees  of  Brown  township  and  Richard  B.  Hopple  and 
other  bondholders  were  parties. 

The  second  plea  sets  forth  an  application  by  Richard  B.  Hopple, 
in  his  right  as  owner  of  these  bonds,  for  a  writ  of  mandamus  from 
the  supreme  court  of  Ohio,  to  compel  the  trustees  of  Brown 
township  to  levy  a  tax  to  pay  the  interest  on  said  coupons.  To 
the  alternative  writ  the  trustees  answered,  denying  the  validity  of 
the  bonds,  and  the  court  decided  that  the  supposed  bonds  and 
coupons  were  issued  without  any  legal  authority,  and  without  any 
authority  to  take  stock  in  the  railroad  company  to  which  they 
were  delivered,  and  gave  judgment  for  costs  against  said  Hopple. 

The  plea  also  avers  that  said  bonds  were  not  transferred  to 
Annie  Louis,  plaintiff,  until  long  after  said  bonds  and  coupons 
were  due. 

To  these  pleas  demurrers  were  filed,  and  the  demurrers  over- 
ruled, and  plaintiff  not  desiring  to  reply  or  plead  further,  judg- 
ment was  rendered  for  defendant. 

The  error  assigned  by  plaintiff  is  the  overruling  of  these 
demurrers. 

We  think  the  court  was  right,  upon  the  plainest  principles  of 
jurisprudence. 
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The  case  is  tmembarniBsed  by  the  doctrine  of  bona  fide  pur- 
chaser of  negotiable  secorities,  because  the  bonds  were  overdue  in 
the  hands  oi  Bichard  B.  Hopple  when' the  suit  of  Hippie  against 
him  and  others  to  have  them  declared  void  was  commenced. 
The  bonds  fell  due  October  1st,  1871,  the  suit  was  commenced 
October  IStli  of  that  year,  and  the  cross-bill,  in  which  Hopple 
sought  to  enforce  the  bonds,  was  commenced  April  2d,  1S72. 
The  bonds  were,  therefore,  past  due  during  the  whole  period  of 
that  litigation  in  which  they  were  adjudged  to  be  void  in  his 
hands. 

As  regards  the  action  of  mandamus  while  the  bonds  were  not 
overdue,  at  the  time  of  the  judgment  against  Mr.  Hopple,  the 
plea  expressly  avers  that  they  were  overdue  when  the  plaintiff 
Louis  became  their  owner,  and  as  she  alleges  in  her  declaration 
that  she  bought  them  of  Hopple,  it  follows  that  they  remained  in 
his  hands  from  the  date  of  toe  judgment  on  mandamus  against 
him  until  they  became  past  due.  This  follows  also  from  the  fact 
that  he  asserted  ownership  of  them  after  they  were  due,  in  the 
cross-bill  to  Hippie's  suit. 

The  plaintifi,  therefore,  holding  under  Ho{)ple  by  a  purchase 
made  aiter  the  bonds  were  due,  and  after  the  judgment  m  which 
they  were  decided  to  be  void  in  his  hands,  is  bound  by  that  judg- 
ment, unless  something  can  be  shown  which  takes  the  case  out  of 
the  general  rule. 

In  the  mandamus  case,  the  plaintiff  was  the  owner  of  the  bonds, 
and  the  present  plaintiff  is  bound  by  the  privity  of  a  subsequent 
holder  of  them.  The  defendants  in  that  case  are  the  defendantB 
in  this,  so  that  the  action  is  now  between  parties  on  whom  that 
judgment  is  binding. 

The  only  objection  made  to  this  is  that  while  the  statute  of 
Ohio  makes  a  judgment  on  mandamus  a  bar  to  another  civil  action 
where  the  writ  is  granted,  it  does  not  so  declare  where  it  is  re^ 
fused.  The  words  of  the  statute  are  not  presented  to  us,  nor  any 
decision  of  the  courts  of  that  State  cited  to  sustain  the  proposition. 

It  is  easy  to  see  why  the  statute  should  declare  that  where  a 
party  has  had  recovery  of  what  he  claims  by  a  writ  of  mandamus, 
the  other  party  should  not  also  be  harassed  by  another  action  for 
the  same  demand.  But  it  would  not  follow  that  where  a  manda> 
mus  was  refused  on  grounds  which  were  conclusive  against  the 
right  of  plaintiff  to  recover  in  any  action  whatever,  that  the  judg- 
ment would  not  be  a  protection  when  such  other  action  was 
brought.    Such  was  the  case  before  us.    The  ground  of  the  court's 

i'udgment  in  denying  the  mandamus  was  not  left  to  inference, 
lowever  strong  that  inference  might  be  from  the  pleadings,  as  in 
the  case  of  Biock  v.  The  Commissioners,  99  XT.  o.  686,  but  the 
court  declared,  in  the  case  we  are  now  considering,  in  positive 
terms,  that :  "  The  said  supposed  bonds  or  undertaking  and  cou- 
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pons  in  the  writ  mentioned,  were  issued  by  the  defendants  with- 
out any  legal  power  or  authority,  .  .  .  and  without  any  legal 
power  or  authority  to  make  said  supposed  subscription  to  the  cap- 
ital stock  of  the  railroad  company,  and  that  said  supposed  sub- 
scriptions, and  said  supposed  bonds  and  coupons,  are  for  said  reason 
absolutely  void,"  and  tnat  defendants  are  not  estopped  to  set  up 
the  invalidity  of  said  instruments. 

Here  is  not  only  a  denial  of  the  writ  of  mandamus,  but  an  ad- 
judication that  in  the  hands  of  Hopple  the  bonds  in  suit  were 
absolutely  void. 

This  court  has  repeatedly  held  since  Postmaster  General  Ken- 
dall's Case,  12  Pet.  524,  614,  that  the  proceeding  in  mandamus 
is,  when  appropriate,  an  action  at  law  to  recover  money,  and  is 
subject  to  the  principles  which  govern  said  actions,  and  in  the 
case  of  Block  v.  Commissioners,  99  IT.  S.  686,  the  denial  of  the 
writ  is  held  to  be  conclusive  in  a  subsequent  action  as  to  the 
invalidity  of  the  bonds,  though  the  fact  that  the  decision  in 
mandamus  was  based  on  that  ground  is  inferred  from  the  plead- 
ings, and  not  from  the  express  language  of  the  judgment,  as  in 
the  present  case. 

W.e  are  of  opinion  that  the  judgment  of  the  supreme  court  of 
Ohio  established  the  fact  that  the  bonds  ,and  coupons  were  void 
in  the  hands  of  Hopple,  and  the  judgment  is  conclusive  of  that 
fact  against  his  vendee  and  privy  in  this  action. 

The  same  result  must  follow  in  the  case  of  Hippie  v.  The  Board 
of  Trustees  and  Richard  B.  Hopple  and  others.  It  is  argued,  in 
avoidance  of  this  conclusion,  that  the  board  of  trustees  and  Hop- 
ple being  both  defendants  to  Hippie's  bill,  no  adversary  conten- 
tion on  the  question  of  the  validity  of  the  bonds  could  have  taken 
place  between  them. 

But  this  view  of  the  case  ignores  entirely  the  facts  that  Hopple, 
in  filing  his  cross-bill  seeking  to  establish  the  bonds  as  valid,  be- 
came plaintiff,  and  made  the  trustees  defendants,  and  in  this 
manner  raised  the  issue  of  their  validity  between  himself  and  the 
trustees  directly,  and  it  was  in  express  terms  decided  against  him. 
His  assignee  of  those  bonds,  in  the  present  action  against  the 
same  trustees,  is  clearly  bound  by  that  decision. 

But  if  there  had  been  no  cross-bill,  the  fact  that  both  Hopple 
and  the  trustees  were  placed  as  defendants  in  the  suit  of  Hippie, 
does  not  impair  the  conclusive  character  of  the  decree  in  that 
case  as  between  those  parties.  The  present  case  is  precisely 
analogous  to  that  of  Corcoran  v.  The  Chesapeake  and  Ohio  Canal 
Co.,  94  U.  S.  741,  and  we  cannot  better  express  our  views  of 
this  case  than  by  a  quotation  from  the  opinion  in  that : 

^'  It  is  said  that  Corcoran  and  his  co-trustees,  the  canal  company 
and  the  State  of  Maryland,  were  all  defendants  to  that  suit,  and 
that  as  between  them  no  issue  was  raised  by  the  pleadings  on  this 
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qnestiou,  and  no  adversary  proceedings  were  had.  The  answer  is, 
niat  in  chancery  snits,  where  parties  are  often  made  defendants 
because  they  will  not  join  as  plaintifiEs,  who  are  yet  necessary 
parties,  it  has  long  been  settled  that  adverse  interests  as  between 
co-defendants  may  be  passed  npon  and  decided,  and  if  the  parties 
have  had  a  hearing  and  an  opportunity  of  asserting  their  rights, 
they  are  concluded  by  the  decree  as  far  as  it  affects  rights  pre- 
sented to  the  coitrt  and  passed  upon  by  its  decree.  It  is  to  be  ob- 
served, also,  that  the  very  object  of  that  suit  was  to  determine  the 
order  of  the  distribution  of  the  net  revenue  of  the  canal  company, 
and  that  the  Corcoran  trustees  were  made  defendants  for  no  other 

f)urpose  than  that  thev  might  be  bound  by  that  decree.  And, 
ast^,  as  the  decree  did  undoubtedly  dispose  of  that  question, 
its  conclusiveness  cannot  now  be  assailed  collaterally,  on  a  ques- 
tion of  pleading,  when  it  is  clear  that  the  issue  was  fairly  made 
and  was  argued  by  Corcoran's  counsel,  as  is  shown  by  the  third 
head  of  their  brief,  made  a  part  of  this  record  by  stipulation." 
And  in  conclusion  the  court  say :  "  It  seems  to  us  very  clear  that 
the  question  we  are  now  called  on  to  decide  has  been  already 
decided  by  a  court  of  competent  jurisdiction  which  had  before  it 
the  parties  to  the  present  suit ;  that  it  was  decided  on  an  issue 
properly  raised,  to  which  issue  both  complainant  and  defendant 
here  were  parties,  and  in  which  the  appellant  here  was  actually 
heard  by  his  own  counsel ;  and  that  it,  therefore,  falls  within  the 
salutary  rule  of  law  which  makes  such  a  decision  final  and  conclu- 
sive between  the  parties,  and  that  none  of  the  exceptions  to  that 
rule  exist  in  this  case." 

We  are  of  opinion  that  both  demurrers  were  properly  over- 
ruled, and 

Affirm  the  judgment  of  the  circuit  court. 


Bernards  Township 

V. 

Stebbins,  Executor. 

(109  United  8tate$  Beports,  841.) 


If  commissiondrs,  authorized  by  statute  to  subscribe  in  the  corporate  name 
of  a  town  for  stock  in  a  railroad  company,  and,  upon  obtaining  the  consent 
of  a  certain  majority  of  taxpayers,  to  issue  boncu  of  the  town  under  the 
hands  and  seals  of  the  commissioners,  and  to  sell  the  bonds  and  invest  the 
proceeds  of  the  sale  in  stock  of  the  railroad  company,  which  shall  be  held 
by  the  town  with  all  the  rights  of  other  stockholders,  issue,  without  obtain- 
ing the  requisite  consent  of  taxpayers,  to  the'railroad  company,  in  exchange 
for  stock,  such  bonds  signed  by  the  commissioners,  but  on  which  the  seals 
are  omitted  by  oversight  and  mistake ;  and  the  town  sets  up  the  want  of  seals 
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in  defence  of  an  action  at  law  afterwards  brought  against  it  by  one  who  has 
purchased  such  bonds  for  value,  in  good  faith,  and  without  observing  the 
omission,  to  recover  interest  on  the  bonds;  a  court  of  equity,  at  his  suit,  will 
decree  that  the  bonds  be  held  as  valid  as  if  actually  sealed  before  being 
issued,  and  will  restrain  the  setting  up  of  the  want  of  seals  in  the  action  at 
law. 

A  bill  in  equity  in  the  Circuit  Court  of  the  United  States  against  a  town 
in  one  State  by  a  citizen  of  another,  for  relief  against  the  accidental  omission 
of  seals  from  bonds  of  the  defendant,  payable  to  bearer,  and  held  by  the 
plaintiff,  some  of  which  are  owned  by  him,  and  others  of  which  are  owned 
in  different  amounts,  part  by  citizens  of  the  State  in  which  the  town  is,  and 
part  by  citizens  of  other  States,  and  have  been  transferred  to  him  by  the  real 
owners  for  the  mere  purpose  of  being  sued,  should  be  dismissed^  under  the 
act  of  March  8d,  1875,  c.  137,  §  5,  so  far  as  regards  all  bonds  held  by  citizens 
of  the  same  State  as  the  defendant,  and  bonds  held  by  a  citizen  of  another 
State  to  a  less  amount  than  $500. 

The  facts  are  fully  stated  in  the  opinion  of  the  court. 
Alvah  A.  Clark  and  Thos.  N.  McOarter  for  appellants 'Stebbins 
and  Morrison  and  another. 

H.  C.  Pitney  for  Stebbins,  appellee. 

Courtlandt  barker  for  appellees  Morrison  and  another. 

Gray,  J. — These  are  appeals  by  a  township  in  New  Jersey 
from  decrees  of  the  Circuit  Court  of  the  United  States  for  the 
District  of  New  Jersey,  upon  bills  in  equity  by  the  appellees  for 
relief  against  the  accidental  omission  of  seals  on  its  bonds.  The 
facts,  appearing  by  the  record,  are  as  follows : 

By  the  general  laws  of  New  Jersey,  the  inhabitants  of  each 
township  in  the  State  are  a  body  politic  and  corporate,  by  the 

name  of  "  The  Inhabitants  of  the  township  of in  the  county 

of ."    Eev.  Stat,  of  N.  J.  of  1877, 1191. 

On  the  9th  of  April,  1868,  the  legislature  of  New  Jersey  passed 
a  statute  entitled  "  An  Act  to  authorize  certain  towns  in  tne  coun- 
ties of  Somerset,  Morris,  Essex  and  Union  to  issue  bonds  and  take 
stock  in  the  Passaic  Valley  &  Peapack  R.  R.  Co.,"  the  first  section 
of  which  directed  the  circuit  court  of  either  of  those  counties,  on 
the  application  of  twelve  or  more  freeholders  and  residents  of  any 
township  therein,  situated  along  the  route  of  the  railroad,  to  ap- 
point three  "  commissioners  for  such  township  to  carry  into  effect 
the  purposes  and  provisions  of  this  act."  The  next  two  sections 
are  as  follows : 

"  Sec.  2.  It  shall  be  lawful  for  said  commissioners  to  borrow,  on 
the  faith  and  credit  of  their  respective  townships,  such  sum  of 
money,  not  exceeding  ten  per  centum  of  the  valuation  of  the  real 
estate  and  landed  property  of  such  township,  to  be  ascertained  by 
the  assessment  rolls  thereof  respectively  lor  the  year  eighteen 
hundred  and  sixty-seven,  for  a  term  not  exceeding  twenty-five 
years,  at  a  rate  of  interest  not  exceeding  seven  per  centum  per 
annnm,  payable  semi-annually,  and  to  execute  bonds  therefor, 


-zz.  :«Tr  tJLcir  Lli.  li  n  i  «eili  r^-r:*H;^T4:lT ;  iLe  b:^  5*  so  ta  be  exe- 
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ral-*bi  11.  5-:'r.  t.Tr^l-r-.  ii.i  iLn  tie  same  is  to  be  invested  in  iLe 

j:T*jT^  \j  or.e  or  n. :re  of  lie  c.:.  rr.'.^i.riers:  lie  :*«  iLai  tLe 
-pers'jT.s  &[zt.:t.z  eii-h  CM-fenr  are  a  eulj  ..rin*  of  tie  taxpayers  of 
gT:c'ri  lowz.iL'.z*.  an-i  rerreaeni  a  m^x-ritT  of  lie  real  propertr  of 
gucii  towi;-!:;/,  ii^l  be  prove«l  -v  tie  a^livit  of  tie  asBessor  uf 
Fuch  towiLtl::?.  iLCirsci  cj:->n  or  Jkunexed  :o  seen  written  o:»naeLU 
and  tie  aB5e&sr>r  of  sni  towniliD  is  Lerebv  reqiiirtd  to  perfcmi 
sunh  Beryi-2e:  sccli  cc-iisent  ar.«i  iniavii  sLiJ  t<e  nled  in  tiie  oniee 
of  iLe  c'erk  of  tie  c»:>::r.tT  in  which  such  M-wnsLip  is  sitnateu,  and 
a  cenitied  copv  thereof  in  the  town  clerk's  omce  of  snch  township, 
and  the  same  or  a  oertided  ec-pj  thereof  shall  be  eridenoe  of  lie 
facta  therein  coT.iSL:z.e*L  aud  received  as  evidence  in  any  oonrt  in 
thii^  State,  ar*d  before  ar.y  jndge  or  justice  thereof. 

"  Sec  3.  The  said  ojniiiiissi-nere  aathorixed  bv  this  act  mav,  in 
their  discretion,  dispi^se  of  such  bounds,  or  any  part  thereof,  to  such 
persons  or  corp*>rations  and  upon  such  terms  as  they  shall  deem 
mo&t  advantageous  for  their  said  township,  bat  not  for  less  than 
par ;  and  the'money  that  shall  be  raised  by  any  loan  or  sale  of 
iKjnds  shall  be  invested  in  the  stock  of  said  railroad  company  for 
the  purpose  of  building  the  aforesaid  railroad,  and  said  money 
shall  be  applied  and  used  in  the  construction  of  said  railroad,  its 
buildings,  equipment  and  necessary  appurtenanoes,  and  for  no 
other  purpose;  the  commissioners  respectively,  in  the  corporate 
name  of  each  of  their  said  townships,  shall  subscribe  for  and  pur- 
chase stock  in  said  railroad  company,  to  the  amount  they  may  have 
severally  borrowed  as  aforesaid ;  and  by  virtue  of  such  subscription 
or  purchase  of  stock,  upon  receiving  certificates  for  the  amount  of 
said  stock  so  subscribea  for  or  purchased  by  them,  the  said  town- 
6lii{)S  shall  acquire  all  the  rights  and  privileges  respectively  of  other 
stockholders  of  said  company,  and  it  shall  be  lawful  for  the  com- 
missioners provided  for  in  this  act,  or  either  of  them,  with  the  con- 
sent of  the  others,  or  a  majority  of  the  said  commissioners,  to  par- 
ticipate in  and  to  act  in  all  the  regular  and  legally  authorized 
meetings  of  the  stockholders,  and  either  of  them  may  act  as 
director  of  said  company  if  he  shall  be  duly  elected  as  sucJi." 


BAILBOAD  AID  BONDS —NEGLECT  TO  SEAL.  637 

By  §  4,  the  commissioners  were  directed  to  report  annually  to 

tlie  township  committee  the  amount  required  for  the  next  year  to 

pay  the  interest  or  principal  of  the  bonds,  and  to  apply  in  payment 

tliereof  the  dividends  on  the  stock  subscribed  or  purchasea  lor  the 

township ;  and  any  deficiency  was  to  be  assessed  and  levied  upon 

tlie  landed  property  of  the  township,  like  other  taxes.    By  §  6,  the 

railroad  company  might  a^ree  with  the  commissioners,  "  in  behalf  . 

of  their  respective  townships,"  to  pay  the  interest  accruing  "  on 

the  bonds  issued  by  such  townships,"  for  three  years,  or  until  the  ' 

railroad  should  be  completed  and  earning  sufficient  to  pay  div- 

idends  equal  to  the  interest.     By  §  6,  the  commissioners  might, 

after  acquiring  stock,  exchange  it  for  bonds  issued,  and  cancel  the 

bonds  so  received ;  or  they  might,  with  such  consent  as  mentioned 

in  §  2,  sell  the  stock  for  cash  at  public  sale,  and  apply  the  proceeds 

to  the  purchase  or  redemption  of  the  bonds.     And  by  §  7,  at  the 

end  of  twenty-five  years,  the  sum  due  for  principal  ana  interest  on 

the  bonds,  as  reported  by  the  commissioners,  was  to  be  assessed  and 

levied  on  the  landed  property. 

By  §  9,  the  commissioners  were  required,  before  entering  upon 
the  discharge  of  their  duties,  to  give  a  bond  to  the  township,  with 
sureties  approved  by  the  township  committee  or  by  the  judge  of 
the  county  court,  fiy  §  11,  their  pay  and  disbursements  were  to 
be  '^audited  and  paid  by  the  township  Committee,  the  same  as 
other  township  expenses."  By  §  12,  the  commissioners  in  each 
township  were  "  to  constitute  a  boatd  to  act  for  their  said  town- 
ships respectively."  And  by  §  14,  all  bonds  issued  were  required 
to  be  registered  in  the  office  of  the  county  clerk,  and  the  words 
**  registered  in  the  county  clerk's  office"  to  be  printed  or  written 
across  the  face  of  each  bond,  attested  by  the  signature  of  the  county 
clerk,  "  and  no  bond  shall  be  valid  unless  so  registered." 

Commissioners  for  the  Township  of  Bernards  in  the  county  of 
Somerset  were  appointed,  and  gave  bond  to  the  township,  accord- 
ing to  §§  1,  9.  On  the  17th  of  December,  1868,  they  filed  in  the 
county  clerk's  office  the  written  consent  of  a  number  of  taxpayers, 
not  being  a  majority  of  all  the  taxpayers  in  the  township,  but  being 
a  majority  ill  number  and  value  of  the  owners  of  real  estate  there- 
in ;  with  an  affidavit  of  one  of  the  commissioners  to  the  signatures ; 
and  an  affidavit  of  the  assessor  that  the  signers  were  a  majority  of 
the  taxpayers  of  the  township  and  represented  a  majority  of  the 
real  property  of  the  township,  and  also  that  they  were  a  majority 
of  the  taxpayers  of  the  township  appearing  upon  its  assessment 
roll  for  1867,  or  their  legal  representatives,  and  represented  a  ma- 
jority of  the  landed  property  of  the  township  appearing  upon  that 
assessment  roll. 

In  the  same  month  of  December,  1868,  the  commissioners  sub- 
scribed in  behalf  of  the  township  for  stock  in  the  railroad  com- 
pany of  the  value  of  $127,000,  which  did  not  exceed  10  per  cent 
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of  the  assessed  yaluation  of  the  landed  property  of  the  township 
in  1867 ;  and  caused  bonds  of  the  township  to  an  eqnal  amount  to 
be  printed  in  the  form  hereinafter  set  forth ;  and  msuie  an  arrange- 
ment with  the  railroad  company  to  exchange  the  bonds  of  we 
township  for  stock  in  the  company,  and  to  deliver  the  bonds  to  the 
company  in  instalments,  as  calls  for  payments  on  subscriptions 
were  made,  and  as  the  work  on  the  railroad  progressed.  The  rail- 
road was  afterwards  built  and  put  in  operation  tnrongh  the  town ; 
and  the  commissioners  issued  to  the  railroad  company,  in  exchange 
for  stock,  instruments  to  the  amount  aforesaid,  in  the  form  of 
bonds  of  the  denominations  of  $1000,  $500,  and  $100  respectively, 
signed  by  the  commissioners,  but  not  sealed,  with  interest  coupons 
annexed.    The  form  of  the  bonds  and  the  coupons  was  as  follows : 

<<No.  XJinTED  States  of  America.  $500. 

^^TOWNSmP     OF      BERNARDS,     SOMERSET     OOUNTT,     STATE     OF     KEW 

JERSEY. 

"  The  Inhabitants  of  the  Township  of  Bernards  in  the  County 
of  Somerset  acknowledge  themselves  to  owe  to  bearer  five  hun- 
dred  dollars,  which  sum  they  promise  to  pay  the  holder  hereof,  at 
the  American  Exchange  National  Bank  in  the  City  of  New  York, 
twenty-three  years  after  the  date  hereof,  and  interest  thereon  at 
the  rate  of  seven  per  cent,  per  annum,  payable  semi-annually,  on 
the  first  days  of  July  and  January  in  each  year,  until  the  said 
principal  sum  shall  be  paid,  on  the  presentation  of  the  annexed 
mterest  coupons  at  the  said  bank. 

^^  This  bond  is  one  of  a  series  of  like  tenor,  amoimtin^  in  the 
whole  to  the  sum  of  one  hundred  and  twenty-seven  monsand 
dollars,  issued  on  the  faith  and  credit  of  said  township  in  pursu- 
ance of  an  act  entitled  '  An  act  to  authorize  certain  towns  in  the 
counties  of  Somerset,  Morris,  Essex,  and  Union  to  issue  bonds  and 
take  Stock  in  the  Passaic  Valley  and  Peapack  Railroad  Company,' 
approved  April  9,  1868. 

^^  In  testimony  whereof  the  undersigned  commissioners  of  the 
said  Township  of  Bernards  in  the  Countv  of  Somerset  to  cany 
into  effect  the  purposes  and  provisions  of  the  said  act,  duly  ap- 
pointed, commissioned,  and  sworn,  have  hereunto  set  our  hanos 
and  seals  the  first  day  of  January  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-nine. 

"  John  H.  Anderson, 

"  John  Gubmn, 

"  Oliver  R.  Steele, 

<<  Registered  in  the  county  clerk's  office. 

^^  WnjAAM  Ross,  Jr., 

"  CaufUy  Clerk.'' 
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"  $17.50.  The  Inhabitants  of  the  Township  of  Bernards  in  the 
Conntj  of  Somerset  will  paj  the  bearer,  at  the  American  Ex- 
change National  Bank  in  the  City  of  New  York,  seventeen  -j^^ 
dollars  on  the  first  day  of  January,  1869,  for  six  months  interest 
on  bond  No. 

"  John  H.  Anderson, 

"John  Guekin, 

"  Olivee  R.  Steele, 

"  Carmnissioners?^ 

One  fifth  of  the  whole  amonnt  of  bonds  was  signed  by  the  com- 
missioners and  delivered  to  the  railroad  company  on  the  16th  of 
January,  1869,  was  registered  on  the  18th  of  the  same  month,  and 
was  afterwards  put  in  circulation  by  the  company.  Upon  a  bill 
filed  by  certain  taxpayers  of  an  adjoining  township  in  tne  spring 
of  1869,  the  Court  of  Chancery  of  New  Jersey  restrainea  the 
issue  of  like  bonds,  for  want  of  the  consent  of  a  majority  of  all  the 
taxpayers  of  the  township.  Lane  v.  Schomp,  5  C.  £.  Green,  82. 
The  commissioners  thereupon  obtained,  and  filed  in  the  county 
clerk's  office  on  the  1st  oi  September,  1869,  the  written  consent 
of  other  taxpayers,  which,  with  those  whose  consent  had  been  pre- 
viously filed,  constituted  a  majority  of  all  the  taxpayers  in,  the 
townsnip,  with  similar  affidavits  of  commissioner  and  assessor ;  and 
the  remaining  four  fifths  of  the  bonds  were  afterwards  issued  and 
registered,  and  put  in  circulation.  Of  the  bonds  in  controversy, 
some  were  issued  before,  and  some  after  the  1st  of  September, 
1869. 

The  commissioners  intended  to  issue,  and  supposed  that  they  had 
issued,  perfect  bonds,  and  their  failure  to  affix  their  seals  to  the 
bonds  was  by  oversight  and  mistake.  The  bonds  were  purchased 
by  the  present  owners  in  good  faith,  in  open  market,  for  the  then 
market  price  of  from  eiffhty-five  to  a  hundred  cents  on  the  dollar, 
and  witnout  observing  that  they  had  no  seals. 

Cyrus  Curtiss,  a  citizen  of  New  York  (of  whom  the  appellee  in 
the  nrst  case  is  the  executor),  held  and  owned  such  bonds  to  the 
amount  of  $2000 ;  and  held  like  bonds  to  the  amount  of  $3000, 
owned  by  other  citizens  of  New  York,  in  amounts  varying  from 
$1300  to  $500  each,  except  that  one  owned  only  $200,  and  de- 
livered by  them  to  him  solely  for  the  purpose  of  bringing  suit 
on  the  coupons ;  and  also  held  coupons  past  due  and  unpaid  upon 
like  bonds  to  the  amount  of  $18,600,  owned  by  citizens  of  New 
Jersey,  who  had  assigned  those  coupons  to  him  for  the  sole  pur- 
pose of  collecting  the  amount  thereof. 

Thomas  H.  Morrison  and  Gardner  S.  Hutchinson,  citizens  of 
New  York  (the  appellees  in  the  second  case),  held  and  owned 
such  bonds  to  the  amount  of  $10,000 ;  and  also  held  like  bonds  to 
the  amount  of  $12,000  owned  by  other  persons,  citizens  of  New 
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York  or  Pennsjlvania,  in  amoasts  yarying  from  $6000  to  $500 
each,  as  well  as  bonds  to  the  amount  of  $5100  owned  by  citizens 
of  New  Jersey,  all  which  bonds  had  been  transferred  to  them  by 
the  owners  for  the  mere  purpose  of  collecting  the  unpaid  coupons 
thereon." 

In  April,  1874,  actions  of  debt  were  brought  by  Curtiss,  and  by 
Morrison  and  Hutchinson,  against  the  township,  in  the  circuit 
court  of  the  United  States  for  the  district  of  Kew  Jersey,  to  re- 
cover the  amount  of  unpaid  coupons  for  three  years'  interest  on  all 
the  bonds  so  held  by  the  plaintins ;  to  which  the  township  pleaded 
that  the  bonds  were  not  sealed  by  the  commissioners. 

The  plaintiffs  in  each  of  those  actions  thereupon,  in  the  spring  of 
1876,  after  requesting  the  two  surviving  commissioners  (the  tnird 
having  died  meanwhile)  to  affix  their  seals  to  the  bonds,  which  they 
declined  to  do  unless  by  order  of  some  court*  of  competent  jurisdic- 
tion, filed  a  bill  in  equity  in  the  same  court,  praying  for  a  reforma- 
tion of  the  bonds ;  for  an  order  that  the  surviving  commissioners 
affix  seals  opposite  the  signatures;  for  a  decree  that  the  bonds 
should  be  deemed  and  taken  to  be  as  valid  and  effectual  in  law  as 
if  they  had  been  in  fact  sealed  bj  the  commissioners  before  being 
issued ;  for  a  perpetual  injunction  against  the  setting  up  of  the 
want  of  seals  as  a  defence  in  the  action  already  brought,  or  in  any 
futureaction  by  the  plaintiffs  to  recover  principal  or  interest,  due 
or  to  grow  due,  on  the  bonds ;  and  for  f  urtner  relief.  Demurrers  to 
the  bills  were  interposed  and  oveiTuled  ;  answers  and  replications 
were  filed,  and  a  hearing  was  had  upon  pleadings  and  proofs. 

At  the  hearing,  it  was  objected,  in  behalf  of  the  township,  that 
the  plaintiffs,  if  entitled  to  any  relief,  could  maintain  their  bills  so 
far  only  as  concerned  the  bonds  that  were  both  owned  and  held  by 
them,  and  not  as  regarded  the  bonds  owned  bv  other  persons.  The 
court  overruled  the  objection,  and  entered  a  nnal  decree  upon  each 
bill  that  the  bonds  or  writings  in  the  nature  of  bonds  therein 
described  be  held  and  deemed  to  be  as  valid  and  effectual  in  law  as 
if  they  had  been  in  fact  sealed  by  the  commissioners  before  being 
issued ;  and  that  the  township  be  perpetually  enjoined  from  setting 
up  the  want  of  seals  in  the  action  at  law  already  brought,  or  in 
any  action  to  be  thereafter  brought,  upon  any  of  these  bonds  or 
coupons.  From  those  decrees  the  township  has  appealed  to  this 
court. 

It  was  contended  in  behalf  of  the  township  that  the  bonds  were 
void :  First.  Because  they  were  not  under  the  seals  of  the  commis- 
sioners, as  required  by  tne  statute.  Second.  Because  the  statute 
did  not  authorize  the  issue  of  bonds  with  annexed  and  detachable 
coupons  not  under  seal.  Third.  Because  the  consent  of  the  tax- 
payers to  the  borrowing  of  money  and  issue  of  the  bonds  was  ob- 
tained by  fraud.  Fourth.  Because  the  consent  of  a  majority  of 
all  the  tiu^payers,  as  well  as  of  those  who  represented  a  majority  of 
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the  landed  property  of  the  township,  was  not  obtained  before  the 
fiabscription  for  stock  and  the  issue  of  the  bonds.  Fifth.  Because 
the  bonds  were  issned  by  the  commissioners  directly  to  the  railroad 
corporation  in  exchange  for  stock,  instead  of  being  sold  or  dis- 
posed of  by  the  commissioners  and  the  money  thus  obtained  applied 
to  the  purchase  of  stock  as  required  by  the  statute. 

In  dealing  with  these  objections,  it  must  be  borne  in  mind  that 
the  cases  before  us  are  not  actions  at  law  upon  the  bonds  or  cou- 
pons, but  bills  in  equity  to  restrain  the  township  from  setting  up 
the  want  of  seals  in  the  actions  at  law  heretofore  brought  by  those 
plaintiffs  against  the  township  to  recover  the  amount  of  the  cou- 
pons ;  and  the  objections  above  recited  are  to  be  considered  so  far 
only  as  they  afiect  the  question  whether  the  bills  can  be  main- 
tained. 

It  has  been  settled,  upon  fundamental  principles  of  equity  juris- 
prudence, by  many  precedents  of  high  authority,  that  when  the 
seal  of  a  party,  required  to  make  an  instrument  valid  and  effectual 
at  law,  has  been  omitted  by  accident  or  mistake,  a  court  of  chan- 
cery, in  order  to  carry  out  nis  intention,  will,  at  the  suit  of  those 
who  are  justly  and  equitably  entitled  to  the  benefit  of  the  instru- 
ment, adjudge  it  to  be  as  valid  as  if  it  had  been  sealed,  and  will 
grant  relief  accordingly,  either  by  compelling  the  seal  to  be  affixed, 
or  by  restraining  the  setting  up  of  the  want  of  it  to  defeat  a  recov- 
ery at  law.  Smith  v.  Aston,  Freem.  Oh.  308 ;  s.  c,  Cas.  temp. 
Finch,  273 ;  Cockerell  v.  Cholmeley,  1  Russ.  &  Myl.  418,  424 ; 
"Wadsworth  v.  Wendell,  5  Johns^  Ch.  224 ;  Montville  v.  Haughton, 
7  Conn.  543 ;  Rutland  v,  Paige,  24  Vt.  181.  See  also  Wiser  v. 
Blachly,  1  Johns.  Ch.  607 ;  Green  v.  Morris  &  Essex  Railroad  Co., 
1  Beasley,  166,  and  2  McCarter,  469 ;  Druiff  v.  Parker,  L.  R.  5 
Eq.131. 

^y  the  necessary  effect  and  the  very  terms  of  the  statute  of  New 
Jersey  of  1868,  the  money  is  borrowed  on  the  credit  of  the  town- 
ship, the  stock  obtained  by  the  disposal  of  the  bonds  belongs  to  the 
township,  the  bonds  are  issued  on  behalf  of  the  township,  and  are 
the  bonds  of  the  township ;  and  the  commissioners,  though  not 
elected  by  the  township,  but  otherwise  appointed  as  provided  by 
the  statute,  act  in  issuing  the  bonds,  and  in  doing  everything  else 
that  they  are  required  by  the  statute  to  do,  as  the  agents  of  the 
township.  This  view  has  been  affirmed  by  the  judgment  of  the 
Supreme  Court  of  New  Jersey,  construing  this  very  statute,  in 
Morrison  v,  Bernards,  7  Vroom,  219,  and  bv  the  judgment  of  this 
court  upon  the  effect  of  a  similar  statute  oi  New  York,  in  Draper 
V.  Springport,  104  U.  S.  501 ;  s,  c,  5  Am.  &  Eng.  R.  R.  Cas.  205. 

In  Draper  v.  Springport  it  was  held  that  the  mere  fact  that  the 

commissioners  had  only  signed,  without  sealing,  the  bonds,  did  not 

exempt  the  town  from  liability  to  a  purchaser  mereof  in  good  faith 

16  A.  &  £.  R  Cas.- 
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and  for  ralaable  consideration.  And  Mr.  Jufitice  Bradley,  in  de- 
livering judgment,  said : 

^'  It  IS  apparent  from  the  law  that  the  substantial  thing  author- 
ized to  be  done  on  behalf  of  the  town  was  to  pledge  the  credit  of 
the  town  in  aid  of  the  railroad  company  in  the  construction  of  its 
road,  by  subscribing  to  its  capital  stock,  and  issuing  the  obligations 
of  the  town  in  payment  thereof.  The  technical  form  of  the  obli- 
gations was  a  matter  of  form  rather  than  of  substance.  The  issue 
of  bonds  under  seal,  as  contradistinguished  from  bonds  or  obliga- 
tions without  a  seaJ,  was  merely  a  directory  requirement.  The 
town,  indeed,  had  no  seal ;  and  me  individual  seals  of  the  commis- 
sioners would  have  had  no  legal  efficacy  ;  for  the  bonds  were  not 
their  obligations,  but  the  obligations  of  the  town  ;  and  their  seals 
could  have  added  nothing  to  the  solemnity  of  the  instruments.'^ 
^^  We  cannot  agree  with  the  courts  of  the  State  that  the  form  of  a 
seal  was  an  essential  part  of  the  transaction." 

It  was  argued  that  the  power  conferred  upon  the  commissioners 
to  issue  bonds  was  a  statutory  power,  defects  in  the  execution  of 
which  could  not  be  supplied  or  relieyed  against  in  equity.  There 
is  much  learning  on  tnis  subject  in  the  lK)oks.  But  Mr.  Chance, 
upon  a  full  review  of  the  older  eases,  has  clearly  demonstrated  that 
the  true  ground  upon  which  equity  grants  relief  is  *■*'  the  same  as 
that  on  which  it  relieves  against  the  want  of  livery,  the  want  of 
enrolment,  or  any  other  ceremony  required,  either  at  conmion  law 
or  by  statute,  but  considered  as  not  meant  to  be  positively  essen- 
tial. The  main  point  to  be  asceitained,  at  least  witli  i*eferenoe  to 
forms  prescribed  by  act  of  Parliament,  is  whether  the  legislature 
has  attached  a  decisive  weight  to  the  observance  of  the  forme." 
Chance  on  Powers,  §  2989.  See  also  2  Sugden  on  Powers  (7th 
ed.)  125-129. 

In  Darlington  v.  Pulteney,  Cowp.  260,  267,  Lord  Mansfield  said 
that  the  reason  why  equity  could  not  relieve  from  defects  in  the 
execution  of  statutory  powers  to  make  leases  was,  ^^  that  there  is 
nothing  to  aSect  the  conscience  of  the  remainderman."  And  in 
De  Riemer  v.  Cantillon,  4  Johns.  Ch.  85,  where  a  sherifTs  deed  of 
land  sold  by  him  on  execution  omitted,  by  mistake  in  the  descrip- 
tion, an  important  part  of  the  estate  advertised  and  intended  to  be 
sold  and  purchaseo,  and  tlie  purchaser,  with  the  consent  of  the 
judgment  debtors,  took  possession  of  and  improyed  the  whole,  and 
afterwards,  at  their  request,  sold  it,  ai)d  conveyed  by  a  like  descrip- 
tion, all  parties  understanding  and  believing  that  the  whole  was 
included  in  both  deeds,  and  the  price  paid  by  the  second  purchaser 
being  estimated  on  this  basis,  Chancellor  Kent,  upon  a  bill  in 
equity  filed  by  the  last  purchaser  against  the  debtors,  restrained 
them  from  prosecuting  suits  brought  against  him  for  the  recovery 
of  the  land  not  included  in  the  (Ascription,  and  decreed  that  they 
should  release  it  to  him. 
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In  the  present  case,  the  commissioners,  in  issning  the  bonds,  acted 
rather  in  the  capacity  of  agents  of  the  township  than  as  donees  of 
a  statutory  power  in  the  ordinary  sense  ;  and  the  direction  of  the 
statute  tliat  the  bonds  should  be  under  the  seals,  as  well  as  the 
hands,  of  the  commissioners,  was  declared  by  this  court  in  Draper 
V.  Springport,  above  cited,  to  be  "  a  matter  of  form  rather  than  of 
substance,"  "  merely  a  directory  requirement,"  and  not  "  an  essen- 
tial part  of  the  transaction."  The  bonds  are  in  other  respects  in 
the  form  prescribed  by  the  statute.  The  commissioners  intended 
to  issue  them  in  behalf  of  the  town,  pursuant  to  the  statute,  and 
stated  on  the  face  of  the  bonds  that  they  had  done  so,  and  that  they 
had  thereto  set  their  hands  and  seals.  The  town  received  full  consid- 
eration for  the  bonds,  and  the  purchaser  bought  them  in  open  mar- 
ket, in  jgood  faith  and  for  value,  and  in  ij?norance  of  the  want  of 
seals.  These  facts  present  a  strong  case  lor  the  interposition  of  a 
court  of  equity,  having  jurisdiction  of  the  cause  and  oi  the  parties, 
to  prevent  the  formd^  defect  of  the  want  of  the  seals  of  the  com- 
missioners from  being  set  up  to  defeat  an  action  at  law  upon  the 
bonds  or  coupons.  The  mere  fact  that  the  purchasers,  at  tne  time 
of  their  purcnase,  did  not  observe  the  omission  of  seals  upon  secu- 
rities having  in  all  other  respects  the  appearance  of  municipal 
bonds,  is  not  such  negligence  as  should  prevent  them  from  ap- 
plying to  a  court  of  equity  to  correct  a  mistake  of  this  character. 
See  Wadsworth  v.  Wendell  and  Montville  v.  Haughton,  above 
cited ;  Harris  v.  Pepperell,  L.  B.  5  Eq.  1 ;  Elliott  v.  Sackett,  108 
U.  S.       ^ 

The  objection  that  the  statute  did  not  authorize  the  bonds  to  be 
issued  with  coupons,  if  it  is  of  any  validity  (which  we  do  not 
intimate),  will  be  fully  open  to  the  defendant  in  the  actions  at  law 
upon  the  coupons. 

The  suggestion  that  the  consent  of  the  taxpayers  to  the  issue  of 
the  bonds  was  obtained  by  fraud  is  not  supported  by  the  evidence. 

The  consent  of  a  majority  of  all  the  taxpayers  of  the  township 
has  been  held  necessary  by  the  court  of  chancery  and  by  the  Su- 
preme Court  of  New  Jersey.  The  chancellor,  in  granting  an  in- 
junction against  the  issue  of  bonds  without  such  consent,  expressed 
the  opinion  that  the  want  of  such  consent  would  afford  no 
defence  at  law  after  the  bonds  had  been  once  issued,  and  had 
come  into  the  hands  of  innocent  holders  for  value.  The  supreme 
court  decided  otherwise.  Lane  v.  Schomp,  5  C.  E.  Green,  82 ; 
Morrison  v.  Bernards,  7  Vroom,  219.  The  question  has  not,  so  far 
as  we  are  informed,  been  p&ssed  upon  by  the  court  of  errors. 

The  exchange  of  the  bonds  directly  for  railroad  stock  would 
seem,  in  the  absence  of  any  decision  in  the  courts  of  the  State  upon 
the  point,  to  be  a  substantial  compliance  with  the  statute,  or,  at  the 
most,  a  matter  which  would  not  defeat  the  riglits  of  a  bona  fide 
purchaser.    See  Scipio  v.  Wright,  101  U.  S.  665 ;  Montclair  v. 
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Ramsdell,  107  TJ.  8.  147, 160 ;  8.  c,  12  Am.  &  Eng.  E.  R  Cas, 
689. 

But  if  either  the  want  of  a  written  consent  of  a  majority  of  all 
the  taxpayers,  or  the  fact  that  the  bonds  were  issued  directly  in 
exchange  for  stock,  is  a  fatal  objection  as  a^inst  a  purchaser  for 
valne  and  in  good  faith,  it  may  be  availed  of  oy  the  township  in  the 
actions  at  law  on  the  coupons.  If  these  objections  are  not  of  that 
character,  they  do  not  impair  the  equity  of  the  purchasers  to  re- 
lief against  the  accidental  omission  of  the  seals  of  the  commis- 
sioners. The  validity  of  both  these  objections,  therefore,  may  be 
more  appropriately  determined  in  the  actions  at  law. 

The  remaining  question  argued  at  the  bar  is  how  far  the  citizen- 
ship  of  the  real  parties  in  interest,  and  the  amount  of  the  claim 
of  each,  should  aSect  the  exercise  of  jurisdiction  and  the  extent 
of  the  decree. 

The  position  of  the  plaintifb  is,  that  the  bonds  and  coupons 
being  payable  to  bearer,  they  are  entitled  to  sue,  at  law  or  in 
equity,  on  all  the  coupons  held  by  them ;  that  the  combination  of 
the  holders  of  several  claims  of  moderate  amount  a^inst  the 
same  defendant,  for  the  purpose  of  diminishing  and  sharing  the 
expense  of  litigation,  was  entirely  proper,  and  should  be  encour- 
aged by  the  court ;  that  the  bonds  and  coupons  owned  as  well  as 
held  by  the  plaintiffs,  and  by  others  not  citizens  of  New  Jersey, 
clearly  brought  the  case  within  the  jurisdiction  of  the  court ;  and 
that  to  deny  to  citizens  of  New  Jersey  the  right  to  transfer  their 
claims  to  the  plaintiffs  for  the  purpose  of  collection  in  the  same 
suit,  would  be  to  discriminate  unjustly  between  the  citizens  of 
New  Jersey  and  the  citizens  of  other  States. 

But,  in  the  matter  of  the  jurisdiction  of  the  federal  courts,  the 
discrimination  between  suits  between  citizens  of  the  same  State 
and  suits  between  citizens  of  different  States  is  established  by  the 
Constitution  and  laws  of  the  United  States.  And  it  has  been  the 
constant  effort  of  Congress  and  of  this  court  to  prevent  this  dis- 
crimination from  being  evaded  by  bringing  into  the  federal  courts 
controversies  between  citizens  of  the  same  State. 

In  the  Judiciary  Act  of  1789,  the  only  express  provision  to 
this  end  was  that  the  circuit  court  should  not  "  have  cognizance 
of  any  suit  to  recover  the  contents  of  any  promissory  note  or  other 
chose  in  action  in  favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court  to  recover  the  said  contents  if  no 
assignment  had  been  made,  except  in  cases  of  foreign  bills  of  ex- 
change." Stat.  September  24th,  1879,  c.  20,  §  11 ;  1  Stat.  78 ; 
Rev.  Stat.  §  629,  cl.  1.  That  provision  has  been  held  not  to  be 
restricted  to  actions  at  law,  but  to  include  bills  in  equity  to  fore- 
close mortgages,  or  to  compel  the  specific  performance  or  enforce 
the  stipulations  of  contracts.  Sheldon  v.  Sill,  8  How.  441 ;  Cor- 
bin  V.  Black  Hawk  County,  106  U.  S.  659. 
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In  Barney  v.  Baltimore,  6  "Wall.  280,  a  bill  in  equity  for  the 
partition  of  real  estate  and  for  an  account  of  rents  and  profits,  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Mary- 
land, by  a  citizen  of  Delaware,  owning  a  share  in  the  estate,  against 
citizens  of  Maryland,  owning  other  shares  therein,  and  to  whom 
the  owners  of  the  remaining  shares,  bein^  citizens  of  the  District 
of  Columbia,  and  not  of  any  State,  and  tnerefore  not  authorized 
tp  sue  in  the  Circuit  Court  of  the  United  States,  had  conveyed 
their  shares  without  consideration,  under  an  agreement  to  recon- 
vey  upon  request,  and  for  the  sole  purpose  of  giving  jurisdiction 
to  the  federal  courts,  was  dismissed,  oecause  the  grantors  were 
necessary  parties  to  the  suit,  and  because  their  conveyance,  not 
transferring  their  real  interests  to  the  other  parties,  was  a  fraud 
npon  the  court. 

The  Act  of  March  3d,  1875,  c.  137,  §  5,  directs  that  if  "in  any 
suit  commenced  in  a  circuit  court,"  it  shall  appear  to  the  satisfaction 
of  the  court,  "  at  any  time  after  such  suit  has  been  brought,"  "  that 
such  suit  does  not  really  and  substantially  involve  a  dispute  or  con- 
troversy properly  within  the  jurisdiction  of  said  circuit  court,  or 
that  the  parties  to  said  suit  have  been  improperly  or  coUusively 
made  or  loined,  either  as  plaintiffs  or  defendants,  for  the  purpose 
of  creatmg  a  case  cognizable"  by  the  circuit  court,  that  court 
"  shdl  proceed  no  further  therein,  but  shall  dismiss  the  suit,"  and 
shall  make  such  order  as  to  costs  as  shall  be  just ;  and  its  order  of 
dismissal  shall  be  reviewable  in  this  court  on  writ  of  error  or  ap- 
peal.   18  Stat.  pt.  3,  470. 

In  "WUliams  v.  Nottawa,  104  U.  S.  209,  decided  by  this  court 
since  the  hearing  of  these  cases  in  the  circuit  court,  an  action  was 
brought  by  WilHams,  a  citizen  of  Indiana,  in  the  Circuit  Court  of 
the  united  States  for  the  Western  District  of  Michimn,  against  a 
township  in  that  State  and  district,  upon  its  bonds  payable  to 
bearer.  The  action,  as  the  record  on  nle  shows,  was  brought  in 
September,  1874,  about  six  months  before  the  passage  of  me  act 
of  1875.  It  appeared  that  Williams  personally  owned  only  three  of 
the  bonds,  of  $100  each,  and  that  the  other  bonds  in  suit  had  been 
transferred  to  him  solely  for  the  purpose  of  collection  with  his 
own,  by  the  owners  thereof,  all  of  whom  were  citizens  of  Michi- 
gan, except  one  Tobey,  whose  bonds  amounted  to  $300  only,  and 
whose  citizenship  was  not  disclosed  by  the  record.  The  circuit 
court  gave  judgment  for  the  plaintiff  for  the  amount  of  the  bonds 
belonging  to  Williams  and  to  Tobev,  and  in  favor  of  the  township 
for  the  remainder.  Upon  a  writ  of  error  sued  out  by  Williams  to 
reverse  the  judgment  in  favor  of  the  township,  this  court  held 
that,  in  obedience  to  the  act  of  1875,  the  action  should  be  wholly 
dismissed ;  because,  so  far  as  concerned  the  bonds  owned  bv  citi- 
zens of  Michigan,  who  could  not  sue  a  Michigan  township  m  the 
courts  of  the  United  States,  it  could  not  be  doubted  that  the  trans- 
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fer  to  the  plain :ifL  being  colorable  onlv,  and  never  intended  to 
chai^ge  the  ownership,  was  made  for  the  pnrpobe  of  ^  creating  a 
Taose  cogmizable  in  the  conns  of  the  United  States  ;^  and^  as  to 
ihe  bonds  owned  br  Williams  and  by  Tftiev,  there  was  a  coilnsiTe 
joinder,  because,  when  the  snit  was  begun,  the  amoont  dne  to  each 
Was  less  than  t^*^-^7  >^d  therefore  insnfficienc  to  maintain  a  snit  in 
the  federal  courts. 

The  decision  in  Williams  r.  Nottawa  estabashes  that  the  Circuit 
Coart  of  the  United  States  cannot,  since  the  act  of  1875,  enter- 
tain a  suit  upon  municipal  bonds  payable  to  bearer,  the  real  owners 
of  which  have  transferred  them  to  the  plaintifEs  of  record  for  the 
sole  purpose  of  suing  thereon  in  the  courts  of  the  United  States 
for  tiie  benefit  of  such  owners,  who  could  not  have  sued  there  in 
their  own  names,  either  bv  reason  of  their  being  citizens  of  the 
same  State  as  the  defendant,  or  by  reason  of  the  insufficient  yalue 
of  their  claims.  The  principle  of  that  decision  is  equally  appli- 
cable to  suits  in  equity  to  assert  equiuble  rights  under  such  bonds. 

It  was  argued  that  these  biUs  in  equity  were  only  auxiliary  to 
the  actions  at  law,  which  were  brought  before  the  passage  of  the 
act  of  1875,  and  therefore  that  act  had  no  application.  The  an- 
swer to  this  is  twofold.  First.  The  biUs  in  equity,  filed  since  the 
passage  of  the  act,  are  independent  suits,  of  broader  aim  than  the 
actions  at  law.  The  actions  at  law  are  to  recover  the  amount  of 
coupons  only ;  the  bills  in  equity  seek,  not  merely  an  injunction 
against  setting  up  the  defence  of  want  of  seals  in  the  pending  ac- 
tions on  the  coupons,  but  also  a  decree  declaring  that  the  bonds 
shall  be  deemed  valid.  Second.  Even  the  actions  at  law,  brought 
before  the  passage  of  the  act  of  1875,  are  subject,  under  the  aojn- 
dication  in  Williams  v,  Nottawa,  to  be  dismissed,  in  whole  or  iu 
part,  as  the  facts  may  require,  in  the  court  in  which  they  are 
pending. 

It  follows,  that  these  bills  should  have  been  dismissed,  so  far  as 
regarded  the  bond  for  $200,  owned  by  a  citizen  of  New  York  in 
the  first  case,  and  also  as  to  all  the  bonds  owned  by  citizens  of  Xew 
Jersey  in  either  case.  But  no  valid  objection  has  been  shown  to 
the  maintenance  of  these  bills,  so  far  as  r^ards  those  bonds  of 
which  the  plaintiffs  are  the  bearers,  and  whi(m  are  actually  owned, 
either  by  tnemselves,  or  by  other  citizens  of  New  York  or  Penn- 
sylvania, to  a  sufiicient  amount  by  each  owner  to  sustain  the  juris- 
diction of  the  circuit  court.  Thompson  v,  Perrine,  106  U.  S.  589; 
6.  c,  3  Am.  &  Eng.  R.  R.  Cas.  140 ;  Chickaming  v.  Carpenter,  106 
U,  S.  663 ;  Douglas'  Commmissioners  v.  BoUes,  94  U.  S.  104, 109 ; 
Cromwell  v.  Sac  County,  94  U.  S.  351,  360.  The  decrees  of  the 
circuit  court  must  be  modified  accordingly. 

The  decrees  in  favor  of  the  appellees  being  reversed  as  to  a  large 
part  of  their  claims,  they  should  pay  costs  in  this  court ;  but  as 
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they  still  maintain  their  bills  as  to  the  rest  of  their  claims,  they 
should  recover  costs  in  the  court  below. 

The  decrees  of  the  circuit  court  are  reversed,  and  the  cases  re* 
manded  with  directions  to  enter 

Decrees  in  conformity  with  this  opinion. 


Hay 

V. 

Alexandria  and  W.  B.  Co.,  et  al. 

(Advance  Case  U.  8.  Circuit  CouH  E.  2>.  Virffinia.    1884.) 

A  railroad  corporation  executes  a  trust  deed,  ^ving  preference  to  one  of 
its  directors  over  other  creditors,  and  this  deed  is  acknowledged  before,  and 
certified  by,  that  director  for  re^stration,  as  a  notary  public.  The  court  of 
highest  resort  of  the  State  in  which  this  deed  is  recorded  pronounced  that 
it  does  not  create  a  lien  upon  the  property  conveyed,  because  of  its  defective 
reffistration.  The  validity  of  this  registration  is  afterwards  assailed  in  a 
federal  court,  which  held  that  it  would  not  reopen  the  question  of  registration 
and  would  treat  the  registration  as  null. 

The  charter  of  a  city  prohibits  its  councils  from  increasing  its  public  debt 
unless  authorized  by  two-thirds  of  its  qualified  voters.  A  deed  is  executed 
by  a  railroad  corporation  securing  bonds  proposed  to  be  issued,  and  the  city 
guarantees  to  the  bondholders  the  payment  of  the  bonds,  without  being 
authorized  by  a  two  thirds  vote,  and  afterwards,  when  the  bonds  mature, 
pays  the  bonds  and  becomes  the  holder  of  them.  In  a  subsequent  litigation 
between  the  city  and  other  lien  creditors  of  the  railroad  corporation,  the 
court  of  highest  resort  of  the  State  in  which  the  railroad  lies  and  in  which 
the  railroad  company  is  chartered,  decrees  that  the  deed  is  a  lien  upon  the 
railroad  notwithstanding  the  aforesaid  inhibition  in  the  city  charter.  In  a 
still  later  litigation  between  lien  creditors  of  the  railroad  corporation  in  a 
federal  court,  that  court  held  that  the  decision  of  the  State  appellate  court 
on  this  point  was  one  that  it  was  proper  to  follow,  and,  moreover,  that 
although  the  city  might  have  contestea  her  liability  to  pay  the  bonds,  yet 
that  subsequent  lienholders  were  in  no  condition  to  make  such  a  contest, 
the  debt  being  due,  the  lien  being  valid,  and  it  being  immaterial  to  them 
who  gets  the  amount  due. 

Four  State  court  judgments  against  a  railroad  corporation  are  assigned  to 
Hay,  a  non-resident  of  the  State.  The  plaintiffs  in  two  of  them  are  non- 
residents, and  those  in  the  two  others  are  residents.  These  four  judgments, 
after  beins  assigned  to  Hay,  are  by  him  marked  *^ satisfied,"  for  a  considera^ 
tion  which  turns  out  to  be  null  and  void.  An  equity  suit  is  brought  by  Hay 
in  the  federal  court  of  that  State  to  set  aside  the  satisfactions  and  restore 
the  liens  of  the  original  judgments  and  decree  was  entered  according  to  the 
prayer  of  the  bill.  In  a  subsequent  creditors'  suit  to  settle  liens  and  priori- 
ties, it  was  contended  that  this  decree  was  defective  for  want  of  jurisdiction 
in  the  federal  court  to  entertain  the  suit  as  to  the  two  judgments  that  had 
been  recovered  by  residents,  the  second  clause  of  section  first  of  the  judiciary 
act  of  1876  den3ring  jurisdiction  of  the  suit  of  an  assignee  of  a  chose  in 
action,  where  the  assignor  could  not  sue,  Jield^  that  the  satisfactions  were 
marked  on  the  judgments  by  Hay,  on  an  implied  undertaking  of  the  railroad 
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company  to  make  the  jodsmentfl  good  if  tbe  congideration  of  marking  tbem 
aatisfied  was  null  and  void;  that  this  obligation  was  to  Hay  himself  aud  was 
the  real  cause  of  action  in  the  equity  suit,  and  therefore  that  the  second 
clause  of  the  act  of  1875  did  not  apply.  Moreover,  that  in  any  event  the 
controversies  represented  by  the  two  judgments  between  citizens  of  different 
States  gave  jurisdiction  of  the  suit  in  equity  which  comprehended  the  four 
judgments,  and  the  federal  court  had  a  right  to  decree  as  to  all  four  judg- 
ments, unless  it  had  been  shown  that  the  judgments  had  been  assigned  for 
the  purpose  of  creating  jurisdiction  as  prohibited  by  section  6  of  the  act  of 
1875. 

The  statute  law  of  Virginia  provides  that  Judgments  may  be  kept  alive  in 
the  following  manner:  Execution  may  be  issued  within  a  year  and  scire 
facias  or  action  may  be  brought  within  10  years;  and  where  execution  issues 
within  the  year,  other  execution  may  issue,  or  scire  facias  or  action  be 
briu^ht  within  10  years  from  the  return-day  where  there  is  no  return, 
or  within  20  years  from  the  return  of  an  execution  where  there  is  a  return. 
Accordingly,  on  judgments  obtained  in  1860,  on  which  execution  had  been 
issued  and  returned  within  a  year,  actions  were  brought  in  1875  and  new 
judgments  obtained,  and  it  was  contended  that  the  old  judgments  were 
merged  in  the  new ;  that  the  liens  of  the  old  were  lost,  and  that  the  liens  of 
the  new  dated  only  from  the  dates  of  the  new  judgments,  and  took  priority 
only  as  of  the  later  dates.  But  the  court  held  that  whatever  may  be  the  law 
as  to  merger  in  other  jurisdictions,  yet  if  the  methods  prescribed  by  the 
statute  Law  of  a  State  for  preserving  jud^ents  and  their  liens  are  pursued, 
the  doctrines  of  merger  must  not  be  applied  in  that  State  in  such  manner  as 
to  defeat  the  purpose  of  the  law  and  to  destroy  priorities  expressly  intended 
to  be  preserved. 

In  Equity. 

The  Alexandria  &  Washington  B.  B.  Co.  extends  from  Alexan- 
dria to  the  south  end  of  Long  Bridge,  opposite  Washington  City, 
on  the  Potomac  river.  It  is  less  than  four  miles  lon^,  but  it  is 
the  impoitant  link  which  connects  all  railroads  north  with  all  rail- 
roads south  of  the  Potomac  river,  which  lie  east  of  the  Blue  Ridge 
mountains.  The  width  of  ground  originally  condemned  for  its 
construction  was  50  feet.  Its  original  track  was  laid  on  the  east 
side  of  this  stfip  of  land.  It  lies  wholly  in  the  county  of  Alexan- 
dria, Virginia.  The  company  owning  it  was  chartered  on  Feb- 
ruary 27,  1864.  Acts  Assembly  Va.  1853-64,  c.  63,  p.  41.  Its 
financial  condition  has  always  been  exceptionally  feeble,  and  its 
affairs  and  transactions  have  been  the  subject  of  varied  and  con- 
tinued litigation  in  all  courts  in  which  they  were  cognizable.  On 
the  nineteenth  of  April,  1855,  this  company,  having  determined 
to  issue  bonds  for  raising  money  with  whidi  to  buud  and  equip 
its  road;  and  the  city  of  Washington  having  agreed  to  guarantee 
the  payment  of  a  portion  of  the  bonds,  the  company  executed  a 
trust  deed  conveying  its  franchises,  road,  and  property  to  J.  H. 
and  A.  T.  Bradley  as  trustees,  for  the  purpose  of  securing  the  city 
in  its  guarantee.  Owing  to  some  imperfection  in  this  deed  a 
second  one  ratifying  and  confirming  it  was  executed  on  the  tenth 
of  July,  1857,  and  recorded  in  the  Alexandria  county  court  on  tlie 
twenty-third  of  July,  1857.    The  guarantee  of  the  city  of  Wash- 
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ington  was  given  by  authority  of  an  act  of  its  board  of  aldermen 
and  board  of  common  coancil  passed  February  8,  1855,  expressly 
conferring  it.  It  is  averred  in  the  briefs  of  counsel  that  this  act 
of  the  Washington  councils  was  ultra  vires,  inasmuch  as  the  char- 
ter of  the  city  then  in  force  (that  of  May  17,  1848),  in  its  tenth 
section  contains  the  following  conditional  provision : 

"  The  corporation  shall  not  have  power  to  increase  the  present 
funded  debt  of  the  corporation  either  by  borrowing  money  or 
otherwise,  unless  it  shall  be  agreed  to  do  so  by  two  thirds  of  the 
legal  voters  of  the  said  city  at  an  annual  election." 

jSo  such  vote  was  ever  taken.  Some  years  after  this  guarantee 
was  given,  when  the  bonds  matured  for  payment,  the  corporation 
of  Washington  paid  them,  principal  and  interest,  and  now  holds 
them,  having  cancelled  and  cut  out  its  own  signature  to  the  bonds. 

On  the  thirty-first  of  December,  1856,  the  Alexandria  &  Wash- 
ington B.  R.  Co.  executed  to  I.  L.  Kinzer,  as  trustee,  a  trust  deed 
conveying  all  its  works  and  property  to  secure  a  bond  of  some 
$15,000  to  the  holders  thereof  who  were  the  firm  in  Alexandria 
of  Fowle,  Snowden  &  Co.  This  deed  was  recorded  on  the  third 
of  April,  1857,  nearly  four  months  in  advance  of  the  Bradley 
deed.  It  was  acknowledged  before  and  certified  by  William  H. 
Fowle,  as  notary  public,  who  was  one  of  the  directors  of  the  com- 
pany  and  a  member  of  the  firm  of  Fowle,  Snowden  &  Co.  Walter 
Lennox,  hereafter  to  be  mentioned,  was  also  a  director  of  the  com- 
pany and  was  present  at  the  execution  of  the  Kinzer  deed.  Both 
Fowle  and  Lennox,  as  well  as  Snowden,  of  the  firm  of  Fowle, 
Snowden  &  Co.,  had  been  directors  of  the  company  at,  and  cogni- 
zant of,  the  execution  of  the  previous  deed  of  the  company  to  the 
Bradleys,  for  the  benefit  of  the  city  of  Wyhington.  On  the  six- 
teenth  of  July,  1857,  the  company  executed  to  Walter  Lennox, 
as  trustee,  a  deed  conveying  its  railroad,  franchises,  property, 
rights,  and  privileges  in  trust  to  secure  thirty  bonds  of  a  thousand 
dollars  each,  with  interest,  to  their  holders.  This  deed  was  duly 
recorded  on  the  twenty-fourth  of  July,  1857.  None  of  the  fore- 
going deeds  conveyed  the  income  of  the  Alexandria  &  Washing- 
ton Co.  from  its  road.  A  provision  of  the  statute  law  of  Vir- 
ginia respecting  deeds,  is  as  follows : 

"  Every  deed  of  trust  conveying  real  estate  shall  be  void  as  to 
creditors  (with  or  without  notice),  and  subsequent  purchasers  for 
valuable  consideration  without  notice,  until  and  except  from  the 
time  it  is  duly  admitted  to  record  in  the  county  or  corporation 
wherein  the  property  embraced  in  such  contract  may  lie.'^  Code 
1873,  c.  114,  §  5,  p.  89. 

At  several  dates,  about  the  period  of  the  execution  of  these 
deeds,  judgments  wei'e  recorded  in  the  circuit  court  of  Alexandria 
county  (one  judgment  in  the  county  court  of  that  county),  against 
the  Alexandria  &  Washington  B.  K.  Co.,  viz. :  One  on  the  twen- 
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ty-fifth  of  November,  1857,  for  $6706.70;  two  on  the  twenty- 
seventh  of  May,  1859,  for  $437.17  and  $2410.87-,  the  term  of  the 
court  rendering  these  having  commenced  on  the  sixteenth  of  May, 
1859;  one  on  the  ninth  of  Febmary,  1868,  for  $1243.64;  one  on 
the  twentv-first  of  March,  1860,  for  $1000;  one  on  the  twenty- 
first  of  Febmary,  1860,  for  $16,606.87;  and  a  seventh  on  the 
twenty.first  of  February,  1860,  for  $2260.04,— all  with  interest 
and  costs.  The  two  first  named  of  these  judgments  were  obtained 
by  non-residents  of  Virginia,  and  the  second  and  third  of  them, 
by  residents  of  Virginia.  These  four  first-named  judgments  were 
assigned  as  judginents,  by  the  judgment  creditors,  to  Alexander 
Hay,  the  complainant  in  this  suit.  In  the  three  cases  last  named, 
the  causes  of  action  had  been  assigned  to  Hay  before  suit,  and 
judgments  had  been  obtained  on  them  by  Hay  as  assignee.  Exe- 
cutions were  taken  out  promptly  on  the  first  five  of  these  judg- 
ments, and  returns  duly  made  on  them.  The  other  two  were 
docketed,  and  so  were  some  of  the  first  five  judgments.  The  first 
four  of  these  judgments  were  marked  ^^satisfiea"  on  the  thirtieth 
of  November,  1865,  under  written  authority  from  Hay,  dated 
November  23, 1859. 

The  statute  law  of  Virginia  provides,  in  respect  to  judgments, 
substantially,  that, — 

Sec.  6.  "Every  judgment  for  monev  rendered  in  this  State 
against  any  person  shall  be  a  lien  on  all  the  real  estate  of  such 
person  as  of  the  date  of  such  judgment ;  or,  if  rendered  in  court, 
as  of  the  day  of  the  commencement  of  the  term  at  which  it  was 
rendered." 

Except — 

Sec.  8.  That  ^^  it  shail  not  be  a  lien  on  real  estate  as  against  a 
pnrcliaser  for  valuable  consideration  without  notice,  unless  it  be 
docketed  on  the  judgment  docket  of  the  county  court  of  the 
county  where  the  land  lies,  either  within  sixty  days  next  after  the 
date  of  such  judgment,  or  fifteen  days  before  the  conveyance  of 
said  estate  to  sucli  purchaser."  Code  Va.  1873,  c.  182,  §§  6,  8,  p. 
1166. 

As  this  law  stood  in  the  period  1855  to  1860,  the  time  men- 
tioned in  the  last  lines  quotea  was,  "  within  a  year  next  after  the 
date  of  such  judgment,  or  ninety  days  before  the  conveyance,"  etc. 

Section  9  of  the  same  chapter  provides : 

"  The  lien  of  a  judgment  may  always  be  enforced  in  a  court  of 
equity.  If  it  appears  to  such  court  that  the  rents  and  profits  of 
the  real  estate  subject  to  the  lien  will  not  satisfy  the  judgment  in 
five  years,  the  court  may  decree  the  said  estate,  or  any  part  there- 
of, to  be  sold,"  etc. 

Section  12  provides  that — 

"  On  a  judgment,  execution  may  be  issued  within  a  year,  and  a 
scire  facias  or  action  may  be  brought  within  ten  years  after  the 
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date  of  the  judgment ;  and  where  execntion  issues  within  the 
year,  other  execution  may  be  issued,  or  a  scire  facias  or  action 
may  be  brought  within  ten  years  from  the  return-day  of  an  execu- 
tion on  whicli  there  is  no  return  of  an  oflScer,  or  within  twenty 
years  from  the  return  of  an  execution  on  which  there  is  such  re- 
turn ;  provided,  that  in  computing  time  under  this  section,  there 
shall,  as  to  writs  of  scire  facias,  be  omitted  from  such  computa- 
tion, the  time  elapsed  between  the  first  day  of  January,  1869,  and 
the  passage  of  this  act ;  [viz.:  March  2S,  1871.] 

In  1875  Alexander  Hay  brought  a  suit  in  this,  the  United  States 
circuit  court  for  the  eastern  district  of  Virginia,  at  Alexandria, 
on  the  equity  side,  setting  out  that  the  consideration  had  failed, 
for  whicn  he  marked  as  satisfied,  the  four  first-named  of  his  jndg- 
ments  that  have  heretofore  been  described ;  and  praying  that  the 
^^  satisfactions"  on  them  should  be  set  aside,  and  tne  judgments  re- 
instated with  all  liens  attaining  to  them  at  the  date  of  tlie  satisfac- 
tions. This  suit  went  on  until  January,  1881,  when  a  decree  was 
rendered  in  conformity  with  the  prayer  of  the  bill,  from  which  no 
appeal  has  ever  been  taken.  In  tlie  same  year  Hay  brought  a  suit 
on  the  common-law  side  of  this  court,  against  the  Alexandria  & 
Washington  Co.,  based  on  the  three  last-named  judgments  in 
his  favor  which  have  heretofore  been  described,  and  recovered  a 
verdict  and  judgment  anew  on  the  three  old  judgments. 

On  the  third  of  February,  1864,  the  general  assembly  of  Vir- 
;inia  (that  which  sat  at  Alexandria)  incorporated  the  Alexandria 
k  Fredericksburg  Ry.  Co.,  with  authority  to  construct  a  raihoad 
from  Alexandria  to  the  vicinity  of  Fredericksburg.  Acts  1863-64, 
c.  17,  p.  20.  That  charter  lapsed,  but  was  revived  by  the  general 
assembly  on  the  fourth  of  June,  1870,  by  an  act  which  empowered 
the  company  to  extend  its  road  to  a  point  on  the  Potomac  river 
between  Alexandria  and  Washington  city,  or  opposite  Washington 
city,  to  connect  with  the  bridge  of  any  railroad  company  chartered 
by  congress,  whose  road  passes,  or  shall  pass,  through  the  District 
of  Columbia.  Acts,  1869-70,  c.  145,  p.  188.  This  act  contained 
this  proviso :  "  That,  in  the  extension  of  said  railway  it  shall  in  no 
way  interfere  with  the  chartered  rights  or  franchises  of  any  rail- 
road extending  between  Alexandria  and  Washington,"  etc.  This 
act  virtually  gave  authority  to  the  Alexandria  &  Fredericksburg 
Co.  to  run  a  road  parallel  with  that  of  the  Alexandria  &  Wash- 
ington Co.  between  Alexandria  and  the  south  end  of  the  Long 
Bridge.  The  Alexandria  &  Fredericksburg  Co.  soon  acquired 
the  property  of  the  Alexandria  &  Washington  Turnpike  Co., 
whose  turnpike  road  runs  alongside  of  the  Alexandria  &  Wash- 
ington Kailroad,  its  whole  length.  Instead  of  determining  to  lay 
its  track  wholly  on  the  turnpike  road,  the  Alexandria  &  Freder- 
icksburg Co.  instituted  proceedings,  on  the  sixth  of  February, 
1871,  in  the  county  court  of  Alexandria  county,  for  condemning 
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to  its  nfie  a  strip  of  land  18^  feet  in  width,  taken  from  the  west 
side  of  the  50-ieet  strip  of  the  Alexandria  &  Washin&;ton  R^ 
road.  Under  these  proceedings,  which  were  vigorons^  opposed 
by  certain  private  persons  and  by  James  S.  French,  a  stockholder 
in,  and  the  former  president  of,  the  Alexandria  &  Washington 
K.  R.  Co.,  this  18i-ieet  strip  of  land  was  finally  assessed  by  com- 
missioners at  the  valne  of  $407.81,  the  report  of  which  was  con- 
firmed by  the  conrt  by  an  order  of  Jane  2,  1873,  and  the  amount 
assessed  was  paid  into  court  by  the  Alexandria  &  Fredericksburg 
Co.  These  proceedings  do  not  seem  to  have  been  resisted  by  the 
officers  of  the  Alexandria  &  Washin^n  R.  R  Co.,  bnt  were 
nevertheless  strenuously  resisted,  and  oelayed  for  more  than  two 
years,  as  before  stated. 

The  statute  law  of  Virginia  provides  that  upon  such  judgment 
as  that  just  described,  confirming  an  assessment,  the  title  to  that 
part  of  the  land  for  which  such  compensation  is  allowed,  shall  be 
absolutely  vested  in  the  company  in  fee-simple.  Code  1873,  c  56, 
§  11,  p.  538.  The  Alexandria  &  Fredericksburg  Co.  at  once 
took  possession  of  the  strip  of  land  referred  to,  and  in  due  course 
of  time  laid  down  a  steel  rail  track  upon  it  at  an  original  cost  of 
$59,610.37.  It  may  be  added  here,  tnat,  after  a  considerable  flood 
in  the  Potomac  in  the  winter  of  1881,  repairs  were  put  by  this 
company  on  the  whole  50-feet  strip  of  land,  including  the  tracks 
of  both  companies,  at  an  outlay  of  $11,912.89,  and  that  it  has 
also,  since  1870,  paid  taxes  upon  this  property  of  the  two  com- 
panies to  the  amount  of  $1384.57. 

The  proceedings  of  condemnation  which  have  been  mentioned 
were  made  the  subject  of  an.  appeal  to  the  circuit  court  of  Alex- 
andria county,  whicii  terminated  on  May  23,  1879,  in  a  decree 
declaring  the  proceedings  illegal,  and,  of  contuse,  invalidating  the 
title  of  the  Alexandria  &  Fredericksburg  Co.  to  the  18|-feet 
strip  of  land  on  which  it  had  constructed  its  road.  The  ground  of 
this  decree  of  the  circuit  court  was  that  the  condemnation  had 
been  in  violation  of  the  proviso  in  the  amended  charter  of  the 
Alexandria  &  Fredericlcsburg  Co.  which  has  been  quoted, 
prohibiting  the  Alexandria  &  Fredericksburg  Co.  from  inter- 
fering witn  the  chartered  rights  and  franchises  of  the  Alexan- 
dria &  Washington  R.  R.  Co.  A  majority  of  the  capital  stock  of 
the  Alexandria  &  Washington  Co.  was  acquired  by  the  Penn- 
sylvania R.  R.  Co.  on  the  twenty-third  of  April,  1872.  That  com- 
Eany  held  a  controlliujg  interest  in  the  Alexandria  &  Fredericks- 
urg  Co.  from  the  time  it  was  organized.  It  also  has  held  a 
controlling  interest  in  the  Baltimore  &  Potomac  Co.,  whose 
road  extends  from  Baltimore  to  Washington,  and  through  Wash- 
ington to  the  southern  end  of  the  railroad  bridge  crossing  the  Po- 
tomac at  Washins^ton.  The  decree  of  the  circuit  court  of  Alexan- 
dria county  invalidating  the  proceedings  in  the  county  court  for 
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the  condemnation  of  the  18J-feet  strip  of  land  which  has  been 
mentioned,  was  itself  made  the  subject  of  an  appeal  to  the  supreme 
court  of  appeals  of  Virginia,  which  latter  court,  on  the  twenty- 
fourth  of  November,  1881,  affirmed  the  decree  of  the  circuit  court, 
and  finally  invalidated  the  title  of  the  Alexandria  &  Fredericks- 
burg Co.  to  the  strip  of  18^  feet  of  land  in  controversy; 
the  Alexandria  &  Fredericksburg  Oo.  having  held  this  strip 
of  land  for  about  nine  years  under  color  of  title,  and  put  im- 
provements on  it,  as  has  been  stated,  to  the  value  of  upwards  of 
$70,000.  The  statute  law  of  Virginia  provides  on  this  subject, 
substantially,  that,  where  a  jury  shall  be  satisfied  that  a  defendant 
against  whom  a  decree  or  judgment  shall  be  rendered  for  land, 
made  on  the  premises  at  a  time  when  there  was  reason  to  believe 
the  title  good  under  which  he  was  holding  permanent  and  valuable 
improvements,  they  shall  estimate  in  his  favor  the  value  of  such 
improvements  as  were  so  made  before  notice  in  writing  of  the 
title  under  which  the  plaintiff  claims,  not  exceeding  the  amount  to 
which  the  value  of  the  premises  is  actually  increased  thereby  at  the 
time  of  the  assessment.  Code  1873,  c.  432,  §§  1,  4,  p.  964.  Other 
sections  provide  that  rents  for  five  years  are  to  be  credited  to  the 
plaintiff,  and  for  other  adjustments. 

It  is  not  shown  that  either  the  Bradleys,  or  Lennox,  or  £inzer, 
or  any  of  the  beneficiaries  of  the  deeds  which  they  represent  took 
any  part  in  resisting  the  condemnation  of  the  strip  of  land  which 
was  taken  and  improved  by  the  Alexandria  &  Fredericksburg 
Co.,  or  ever  gave  "  notice  in  writing"  to  that  company  of  the 
liens  which  they  held  on  the  Alexandria  &  Washington  Kailroad, 
or  made  objection,  or  gave  warning  in  any  way  against  the  con- 
struction 01  improvements  upon  the  property  which  was  subject 
to  their  liens.  It  is  physically  certain,  from  the  conspicuous  site 
of  the  road  in  relation  to  the  residences  of  the  trustees  and  a 
large  portion  of  the  beneficiaries  in  the  deeds,  that  they  must 
bave  had  actual  personal  notice  of  these  improvements  during  all  the 
stages  of  their  progress.  In  November,  1857,  Kinzer,  the  trus- 
tee heretofore  mentioned,  advertised  the  property  of  the  Alexan- 
dria &  Washington  B.  B.  Co.  for  sale  in  accordance  with  the  terms 
of  his  deed;  and,  on  the  thirtieth  of  that  month,  the  company 
presented  a  bill  to  the  judge  of  the  circuit  court  of  Alexandria 
county,  praying  for  an  injunction  a^nst  such  sale,  attacking  the 
validity  of  the  debt  named  in  the  deed,  and  averring  that  it  was 
subsequent  in  dignity  to  the  Bradley  deed  securing  the  city  of 
Washington.  The  Bradleys  and  citv  were  made  parties  defend- 
ant, and  so  were  Lennox  and  James  d.  French,  the  president,  indi- 
vidually, made  defendants.  On  the  third  of  April,  the  city  of 
Washington  filed  a  cross-bill  in  the  same  suit  asking  affirmative 
relief.    On  the  twenty-fifth  of  May,  1859,  the  circuit  court  of 
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Alexandria  conntr  made  a  decree  in  the  suit  thus  deBcribed,  con- 
taining, among  others,  the  following  claoseB: 

*^The  conrt  doth  adjudge,  order,  and  decree  that  the  eotificaie 
of  acknowledCTnent  to  the  deed  of  trust  from  the  Alexandria  & 
Washington  &  R.  Co.  to  L  Lonis  Kinzer,  dated  on  the  thirtj. 
first  of  December,  1856,  and  filed  in  this  canse,  not  being  is 
conformity  with  the  atatnte  of  Yirsnnia  in  ench  case  made  and 
provided,  the  said  deed  was  ill^ally  admitted  to  record^  and  thit 
the  said  deed  from  the  Alexandria  &  Washington  B.  R.  Co.  to 
Joseph  H.  and  Thomas  A.  Bradley,  dated  on  the  tenth  day  of 
July,  1857,  and  recorded  on  the  twenty-third  day  of  July,  1857, 
having  been  recorded  according  to  law,  created  a  lien  in  favor 
of  said  city  of  Washii^ton  npon  the  property  and  works  of  tbe 
said  Alexandria  &  Washington  Co.,  paramonnt  to  the  lien 
created  by  the  said  deed  of  trust  to  the  said  L  Louis  Kinzer,  etc 
And  the  conrt  doth  further  adjudge,  order,  and  decree  that  the 
said  Fowle,  Snowden  &  Co.  recover  against  the  said  Alexandria  k 
Washington  Co.  the  sum  of  $16,481.35,  with  interest^  oosts,^ 
etc. 

The  first  day  of  the  term,  at  which  this  decree  was  rendered, 
was  the  sixteenth  of  May,  1859.  From  this  decree  appeal  was 
taken  by  Fowle,  Snowden  &  Co.,  to  the  supreme  court  of  appeals 
of  Virginia,  in  the  petition  for  which  there  were  assigned,  among 
others,  as  grounds  of  error:  (1)  that  the  Kinzer  deed  was  properly 
admitted  to  record ;  (2)  that  the  Bradley  deeds  were  invalid,  be- 
cause there  was  no  express  provision  oi  law  authorizing  Wash- 
ington city  to  guarantee  the  Alexandria  &  Washington  Co.'s 
bonds;  (3)  and  that  if  the  Eonzer  deed  had  been  improperly 
admitted  to  record  yet  it  '^  was  valid  and  created  a  lien,  although 
it  might  be  subordinate  to  other  liens,'*  and  yet  the  court  "  nowhere 
affixed  to  this  lien  its  rank  in  the  order  of  priorities."  It  does 
not  appear  that  execution  was  ever  taken  out  on  this  decree  in 
favor  of  Fowle,  Snowden  &  Co.,  rendered  on  the  twenty-fifth  of 
May,  1859. 

The  following -are  the  amounts  of  the  debts  reported: 
Debt  under  the  Bradley  deed  to  the  city  of  Wasnington. $154,340 

Debt  under  the  Lennox  deed  to  English  creditors. 102,092 

Debt  due  on  the  Hay  judgments 79,405 

Debt  due  Fowle,  Snowden  &  Co 22,785 

Claim  of  the  Alexandria  &  Fredericksburg  K.  B.  Co.  of 

$110,451,  allowed  by  the  court  at 56,610 

A  creditor's  bill  was  brought  in  this  court  to  ascertain  the  debts 
of  the  Alexandria  &  Washington  Co.,  and  to  settle  the  order 
and  priorities  of  liens.  The  case  was  heard  by  Chief  Justice 
Waite  and  Judge  Hughes  on  -the  fourth  and  fifth  of  February, 
and  is  now  decided  as  indicated  by  the  following  opinion  deliv- 
ered by  Judge  Hughes : 
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Eppa  Hun  ton  and  Francis  Miller  for  the  city  of  Washington. 

John  Selden,  0.  W.  Wattles,  and  Leonard  Marbury  for  Lennox 
creditors. 

Fi-ancis  L.  Smith  and  Wayne  McVeagh  for  the  Alexandria  & 
Fredericksbnrg  Co. 

O.  A.  Cloughton  for  Fowle,  Snowden  &  Co. 

Hughes,  J. — The  task  of  the  court  is  to  pass  npon  the  relative 
priorities  of  the  several  deeds  and  judgments  restmg^  as  liens  upon 
the  property  of  the  Alexandria  &  Washington  E.  K.  Co.,  and  as- 
certain the  rights  with  reference  to  these  liens  of  the  Alexandria  & 
Fredericksburg  R.  R.  Co.  in  respect  to  its  claim  for  betterments. 
The  priority  of  the  lien  of  the  Bradley  deed  over  the  Kinzer  deed 
is  res  judicata  as  between  the  two ;  and,  as  the  former  deed  ante- 
dates all  other  liens  by  deed  or  judgment  upon  the  property  of  the 
company,  it  must  have  precedence  over  them  all,  unless  there  be 
something  in  the  objection,  that  the  gnarantee  of  the  city  of  Wash- 
ington to  the  holders  of  the  bonds  of  the  railroad  company  was 
ultra  vires,  as  being  in  conflict  with  the  tenth  section  oi  the  city 
charter  of  1848.  On  this  subject  it  may  be  remarked  that  there 
has  been  a  direct  adjudication  by  the  conrt  of  highest  resort  in 
Yirginia,  where  the  property  embraced  in  this  deea  lies,  that  not- 
withstanding this  objection,  the  Bradley  deed  is  a  lien  upon  the 
property  of  the  Alexandria  &  Washington  Co.  as  of  the  twenty- 
third  of  July,  1857.  It  is  true  that  this  decree  does  not,  in  a 
technical  sense,  conclude  those  who  were  not  parties  to  the  suit  in 
which  it  was  rendered ;  but  it  carries  all  the  authority  of  a  deci- 
sion of  the  highest  court  of  the  State  in  which  the  land  affected 
by  it  lies,  upon  a  question  directly  raised  before  it.  Indepen- 
dently  of  these  considerations,  it  may  be  added  that  the  mortgage 
secured  the  bonds  and  created  a  valid  lien  on  the  property.  When 
the  city  took  up  these  bonds  this  lien  was  not  vacated.  The  can- 
cellation of  the  city's  signature  on  the  bonds  did  not  cancel  the  lia- 
bility of  the  railroad  company  for  their  payment.  The  city  might 
have  contested  her  liability  on  the  bonds,  but  the  subsequent 
lienholders  are  in  no  condition  to  contest  the  title  of  the  city  to 
the  bonds.  It  is  a  matter  of  no  importance  to  them  whether  the 
city  gets  the  money,  or  some  one  else.  The  debt  is  still  owing  by 
the  company,  and  the  lien  for  its  security  is  a  valid  one.  So,  the 
conclusion  of  the  court  is,  that  the  Braaley  deed  is  a  first  lien  by 
deed  or  judgment  upon  the  property  of  the  Alexandria  &  Wash- 
ington Co.,  dating  as  of  the  twenty-third  of  July,  1857,  for  the 
debt  it  secures,  as  reported  bv  Commissioner  Fowler. 

The  Lennox  deed  is  really  not  disputed,  and  having  been  re- 
corded on  the  twenty-fourth  of  Jtily,  1857,  antedates  and  ranks  all 
deeds  and  judgments  except  the  jBradley  deed.  It  is  true  that 
Lennox,  the  trustee,  had  personal  notice  of  the  execution ;  but  this 
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notice  to  him  cannot  bind  the  bondholders  whom  he  represents, 
who  took  the  bonds  without  notice.  For  all  purposes  ox  notice, 
the  tmst  deed  must,  in  this  case,  be  treated  as  execnted  to  the 
bondholders. 

The  Hay  judgments  and  the  claim  of  Fowle,  Snowden  &  Co^  as 
this  latter  is  represented  by  the  Eanzer  deed,  and  by  the  decree  of 
the  circuit  court  of  Alexandria  county,  rendered  on  the  twenty- 
fifth  of  May,  1859,  must  now  be  considered.  Two  of  the  Haj 
judgments  antedated  the  decree ;  two  of  them  were  simultaneous 
with  the  decree  (the  two  judgments  and  the  decree  having  taken  ef- 
fect as  of  the  first  day  of  the  same  term  of  the  court  whic£  rendered 
all  of  them,  viz.:  the  sixteenth  of  May,  1859);  and  three  of  the 
judgments  were  subsequent  to  the  decree. 

It  will  be  necessary  to  consider  the  objections  urged  respec- 
tively against  the  claim  of  Fowle,  Snowden  &  Co.,  and  the  Hay 
judgments. 

First,  of  Fowle,  Snowden  &  Co.'s  claim.  The  circuit  court  of 
Alexandria  county,  in  a  case  in  which  that  question  was  directly 
presented  before  it,  decided  that  the  Kinzer  oeed  was  not  legally 
recorded  in  pursuance  of  the  registration  laws  of  Yirginia,  and  did 
not  constitute  a  lien  upon  the  property  of  the  Alexandria  &  Wash- 
ington Co.  Appeal  was  taken  by  Fowle,  Snowden  &  Co.,  to  the 
court  of  appeals  of  Virginia ;  the  appellants  in  their  petition  for 
the  appeal  assigning  as  a  ground  of  error,  that  the  court  below 
pronounced  the  registration  absolutely  illegal,  and  not  merely  as  it 
should  have  done,  subordinate  to  the  Bradley  deed.  The  appel- 
late court  rendered  a  general  decree  of  affirmance,  thereby  estab- 
lishing the  validity  and  finality  of  the  decree  below.  It  is  true 
that  the  judge  who  delivered  tne  opinion  discussed  only  the  ques- 
tion whether  Fowle,  Snowden  &  Co.  had  notice  of  the  previous 
execution  of  the  Bradley  deed  when  they  took  the  Kinzer  deed, 
but  the  decree  itself,  wnich  was  the  act  of  the  whole  court,  af- 
firmed the  decree  below  generally,  and  made  no  such  limitation  of 
affirmance  in  its  decree  as  the  individual  judge  had  done  of  argu- 
ment in  his  opinion.  In  a  very  recent  case,  that  of  Davis  u 
Beazley,  75  Ya.  491,  the  supreme  court  of  appeals  has  put  the 
matter  at  rest  in  this  State  by  holding  that  the  grantee  or  benefi- 
ciary in  a  deed,  is  not  allowed,  as  an  officer,  to  take  an  acknowl- 
edgment of  the  deed  by  the  grantor,  with  a  view  to  its  registra- 
tion ;  that  the  certificate  of  such  acknowledgment  is  invalid,  and 
hence  a  recordation  of  it  based  upon  such  certificate  is  without 
effect.  We  are  therefore  relieved  of  the  necessity  of  considering 
whether  this  court,  in  an  original  case,  would  hold  that  a  director 
of  a  corporation,  which  makes  a  trust  deed  preferring  himself  over 
other  creditors,  is  incompetent  to  take  and  certify  the  acknowledg- 
ment of  that  deed  for  registration  in  the  additional  capacity  of 
notary  public ;  especially  a  deed  which  was  agreed  to  be  held  for  a 
time  from  registration.      / 
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The  debt  of  Fowle,  Snowden  &  Co.  therefore  having  no  footing 
as  a  lien  by  virtue  of  the  Kinzer  deed,  stands  exclusively  upon  the 
decree  of  the  twenty-seventh  of  May,  1859,  establishing  it.  It  is 
stated  by  opposing  counsel  that  no  execution  was  ever  taken  out  on 
this  decree.  It  does  not  seem  to  be  pretended  by  any  one  that  ex- 
ecution was  ever  issued.  The  record  does  not  show  that  it  ever 
was.  Not  only  have  ten  years  elapsed  since  the  decree,  but  twenty 
years.  As  to  adverse  lien  creditors,  the  right  to  sue  out  a  writ  of 
scire  facias  upon  the  decree  is  lost,  and  the  right  to  bring  an  action 
upon  it  is  gone.  What,  then,  is  the  status  of  the  lien  of  the  de- 
cree ?  A  Virginia  text-writer  of  eminence,  Prof.  Minor,  lays  it 
down  that  the  lien  of  a  judgment  is  suspended  when  the  right  to 
revive  it  by  scire  facias  or  action  is  lost.  2  Minor  Inst.  272.  And 
Mr.  Barton,  another  text-writer,  has  this  passage,  referring  to  the 
twelfth  section  of  chapter  182,  Code  1878 : 

"  The  right  to  eniorce  the  lien  of  a  judgment,  although  the 
statute  (in  section  9)  declares  that  it  may  always  be  enforced  in  a 
court  of  equity,  is  confined  to  the  time  that  an  action  may  be 
brought,  or  scire  facias  sued  out  thereon,  and  after  that  time  the 
lien  ceases  to  exist."    See  1  Barton,  Ch.  Pr.  109. 

The  debt  of  Fowle,  Snowden  &  Co.  is  bottomed  therefore  on  no 
lien,  and  is  to  be  treated  in  this  suit  as  an  unsecured  claim  against 
which  a  plea  of  the  statute  of  limitations  has  not  been  interposed. 

Coming  now  to  a  consideration  of  the  Hay  judgments.  Four 
of  them  had  been  assigned  to  Hay  by  the  original  plaintiffs  after 
they  had  been  recovered.  The  plaintiffs  in  two  of  the  four  suits 
were  citizens  of  Massachusetts,  and  the  judgments  assigned  were 
rendered  respectively  on  the  twenty-fifth  of  I^ovember,  1857,  and 
on  the  ninth  of  Feoruary,  1858.  The  other  two  of  these  four 
judgments  were  recovered  by  residents  of  Yirffinia,  and  assigned 
to  Hay,  bearing  date  on  the  twenty-sevenm  of  May,  1859, 
but  taking  effect  as  of  the  16th  of  May,  1859.  On  these 
four  judgments  Hay  brought  an  equity  suit  in  this  court  in  1875, 
in  which  he  prayed  that  the  satisfactions  which  he  had  caused 
to  be  marked  on  these  judgments  in  1860  might  be  said  aside,  and 
the  liens  which  had  originally  attached  to  the  judgments  might  be 
restored.  Decree  was  obtained  in  this  court  in  1881.  It  is  ob- 
jected to  the  validitv  of  the  decree  that  this  court  had  not  jurisdic- 
tion as  to  two  of  the  judgments,  to  entertain  a  suit  brought  by 
Hay  on  them,  inasmuch  as  the  second  clause  of  section  first  of  the 
judiciary  act  of  1865  (Supp.  Rev.  St.  p.  174,  c.  137)  declares  that 
the  circuit  courts  of  the  United  States  shall  not  have  cognizance  of 
suits  brought  by  assignees  of  causes  of  action,  where  their  as^n- 
ors  could  not  sue.  Waiving  the  question  whether  the  decree  un- 
der consideration  can  be  assailed  collaterally,  it  is  to  be  remarked, 
that  the  object  of  the  equity  suit  brought  by  Hay  in  this  court 
was  to  set  aside  "  satisfactions  "  which  had  been  marked  upon  the 
15  A.  &  £.  R.  Cas.— 43 
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jndgments  at  a  time  when  they  had  become  the  propertj  of  Haj. 
The  oonfiideration  for  which  they  had  been  so  marked  had  proved 
nnll  and  void.  The  satisfactions  had  been  executed  on  an  implied 
promise  of  the  company,  to  Hay  himself,  that  if  the  oonsideration 
should  fail,  the  company  would  make  good  the  judgments.  Thk 
obligation,  arising  ex  equo  et  bono,  from  the  company  to  Hay  him- 
self, was  the  cause  of  action  on  which  the  equity  suit  was  founded. 
It  was  a  cause  of  action  arising  directly  in  favor  of  Hay,  irrespec- 
tively of  the  manner  in  which  ne  had  acquired  this  property,  and 
the  jurisdiction  of  this  court  to  entertain  a  suit  by  Hay,  a  non-resi- 
dent, against  the  Alexandria  &  Washington  Co.,  a  resident  of 
Virginia,  upon  this  cause  of  action  which  nad  accrued  to  himself 
was  complete.  But  even  assuming,  what  is  not  true,  that  the  origi- 
nal causes  of  action  on  which  the  judgments  had  been  obtained  in 
the  State  court  were  still  the  basis  of  the  equity  suit  brought  in 
this  court,  even  in  that  case  the  jurisdiction  oi  this  court  was  good. 
Two  of  the  judgments  had  been  recovered  by  citizens  of  Massachu- 
setts, the  other  two  by  citizens  of  Virginia.  As  to  the  first  two, 
the  jurisdiction  was  undoubted.  The  owner  of  these  brought  the 
suit ;  and  the  only  question  is,  whether  he  had  a  right  to  join  in 
his  suit  two  judgments  against  the  same  defendant  whidi  had 
been  assigned  to  him  with  no  purpose  or  intention  of  evading  the 
jurisdiction  of  the  State  court.  This  question  would  seem  to  be 
settled  by  the  first  clause  of  the  first  section  of  the  act  of  1875, 
which  provides  in  substance  that  the  circuit  courts  of  the  United 
States  ^^  shall  have  cognizance  of  all  suits,  etc.,  in  which  there  shall 
be  a  controversy  between  citizens  of  different  States,  etc"  The 
controversy  of  Hay  respecting  the  judgments  as  to  which  the  ju- 
risdiction was  undoubted,  gave  under  this  clause  jurisdiction  of 
the  suit  which  embraced  two  other  controversies  which  were 
not  between  citizens  of  different  States.  It  is  true  that  the  clause 
of  the  act  of  1875,  on  which  this  objection  is  based,  would  not  au- 
thorize causes  of  controversy  to  be  embraced  in  a  suit  which  had 
been  assigned  for  the  purpose  of  having  them  sued  upon  in  a 
United  States  court.  Section  five  of  the  same  act  forbids  assign- 
ments for  such  a  purpose ;  but  this  very  section,  by  forbidding  Uie 
joining  of  causes  of  action  assigned  for  this  purpose,  impliedly  au- 
thorizes causes  of  action  not  assigned  for  sucn  purpose  to  be  so  em- 
braced. If  a  suit  is  found  to  enibrace  causes  of  action  assigned  for 
this  purpose  the  court  will  disn^iss  it  as  to  such  causes  of  action, 
retaining  it  as  to  the  others,  as  was  done  by  the  supreme  court  of 
the  United  States  in  Inhab.  of  the  Township  of  Bernards  v. 
SUbbins,  decided  at  the  present  term  und  reported  in  109  U.  S. 
341 ;  s.  c,  supra.  This  principle  has  been  frequently  applied  as  to 
parties  by  the  supreme  court,  m  suits  in  which  the  court  has  held 
that  though  all  the  plaintiffs  and  all  the  defendants  marshalled  on 
opposite  sides  of  a  cause,  were  not  residents  of  different  States,  yet 
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if  there  be  a  separable  controversy  between  citizens  of  different 
States,  that  fact  may  of  itself  give  jurisdiction  of  the  whole  suit. 
If  a  separable  controversy  as  to  parties  can  bring  a  suit  into  a  fed- 
eral court,  there  would  seem  to  be  no  reason  why  a  separable  con- 
troversv  as  to  causes  of  action  should  not  do  so ;  except,  indeed,  in 
suits  where  a  fraud  upon  jurisdiction  is  attempted,  as  contemplated 
by  section  5  of  the  act  of  1875.  These  four  judgments  having 
therefore  been  legally  relieved  of  the  ^^satisfactions''  that  were' 
marked  upon  them,  and  the  liens  which  they  created  having  b^en 
legally  restored,  must  take  rank  as  of  the  twenty-fifth  of  Novem- 
ber, 1857,  the  ninth  of  February,  1858,  and  the  sixteenth  of  May, 
1859,  respectively,  and  must  be  given  precedence  over  the  debt  of 
Fowle,  Snowden  &  Co. 

As  to  the  objection  that  these  four  judgments,' and  the  three 
others  that  were  sued  over  in  this  court  by  Ha^,  and  judmient 
anew  obtained  upon  them  in  1881,  were  merged  m  the  new  decree 
and  judgment,  it  is  to  be  remarked  that  one  of  the  objects  of  sec- 
tion 12  of  the  182d  chapter  of  the  Code  of  Virginia,  in  requiring 
judgments  to  be  kept  alive  by  scire  facias,  or  new  action,  within 
10  or  20  years,  according  as  the  issuing  and  return  of  executions 
on  them  might  determine,  was  to  proviae  a  means  of  keeping  alive 
judgments  and  their  liens;  and  oi  quieting  titles  where  judgment 
cremtors  slept  too  long  on  their  rights.  It  is  therefore  a  very 
strange  pretension  that  the  pursuit  of  the  very  remedies  given  by 
the  State  to  keep  alive  judgments,  and  their  liens,  merges  and  extin- 
guishes them.  Although  executions  had  been  taken  out  on  the 
original  judgments  owned  by  Hay,  much  time  had  elapsed  when 
his  suits  were  brought  upon  them  in  this  court  in  1876.  Doubt- 
less the  provisions  of  section  12  of  the  182d  chapter  of  the  Code 
suggestea  and  induced  those  actions ;  and  this  court  is  unwilling 
to  nold,  in  view  of  these  statutory  requirements,  that  the  plaintiff 
in  those  suits,  by  complying  with  those  requirements,  lost  the  very 
rights  which  he  was  seeking  to  perpetuate.  Whatever  may  be  the 
general  doctrine  in  other  jurisdictions,  as  to  the  merger  of  one 
judgment  into  another,  it  cannot  be  so  applied  in  Yir^nia  as  to 
convert  the  statutory  provisions  that  have  been  alluded  to  into  a 
delusion  and  a  snare.  Besides,  it  is  to  be  observed,  as  to  the  four 
judgments  which  were  the  subject  of  the  equity  suit,  that  suit  was 
brought,  not  to  obtain  a  new  judgment  upon  the  old  ones,  but  to 
strike  from  the  old  ones  an  inscription  which  rendered  them  prac- 
tically valueless,  and  to  restore  to  them  their  original  force  and 
attributes.  The  object  wbs  the  opposite  of  merging  them,  if  that 
were  the  necessary  effect  of  obtaining  a  new  judgment  on  an  old 
one.  It  was  to  place  them  in  statu  quo  as  oi  the  dates  on  which 
they  were  originally  recovered,  divested  of  the  satisfactions  which 
had  been  improvidently  put  upon  them.     The  doctrine  of  merger. 
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therefore,  whatever  it  may  be  in  ordinary  cases,  does  not  apply  to 
these  fonr  jadgments. 

Summing  np  what  has  been  said,  the  several  debts  stand  as  to 
each  other  in  the  following  order :  (1)  the  debt  dne  the  city  of 
Washington  ;  (2)  the  bonds  neld  nnder  the  Lennox  deed ;  (3)  the 
Hay  judgments,  seven  in  number ;  and  (4)  the  unsecured  claim  of 
Fowle,  Snowden  &  Co. 

It  remains  to  be  considered  how  these  several  claims  stand  in 
respect  to  the  claim  for  betterments  put  upon  the  western  18^  feet 
of  the  roadway  of  the  Alexandria  &  Washmgton  Co.  while  in  pos- 
session of  the  Alexandria  &  Fredericksburg  Ky.  Co.  under  the 
proceedings  taken  in  the  county  conrt  of  Alexandria  county.  It 
IS  clear  that  this  claim  can  only  affect  the  western  strip  of  roadway 
that  has  been  mentioned ;  and  the  conditions  prescribed  by  statute 
entitling  the  Alexandria  &  Fredericksburg  Co.  to  compensation 
for  betterments  seem  to  exist  here.  It  is  true  that  there  is  a 
profuse  ascription  of  fraud  against  this  company  in  the  briefs  of 
adverse  counsel;  but  no  proof  has  been  made  in  the  evidence 
establishing  that  fraudulent  means  were  used  by  the  company  to 
secure  the  condemnation  of  the  ground  in  question,  or  to  obtain 
control  of  the  Alexandria  &  Washington  R.  R.  Co.  and  its  property. 
We  have  only  to  consider  what  and  how  allowance  is  to  be  made  to 
this  company  for  its  betterments.  The  control  of  this  road  from 
Alexandria  to  the  Long  Bridge  must  have  been  of  much  greater 
importance,  and  the  use  of  it  of  much  greater  value,  to  the  Alex- 
andria &  Fredericksburg  Co.,  and  its  associate  companies  north 
and  south,  than  could  be  measured  by  the  pro  rata  receipts  of  net 
earnings  in  monev,  which  accrued  to  it  from  that  short  section  of 
road,  especially  if  no  account  is  taken  of  the  five  years'  rent,  which 
the  Alexandria  &  Washington  Co.  might  be  entitled  to  as  a  credit 
under  the  statute  of  Virginia  relating  to  betterments.  It  will  be 
safe  to  assume  that  the  Alexandria  &  Fredericksburg  Co.'s  use  and 
control  of  the  road  for  10  years  have  abundantly  compensated  it 
for  all  outlays  it  may  have  made  for  repairs,  taxes,  and  other 
incidental  charges.  Its  original  outlay  of  $59,610.07  in  construct- 
ing the  road-bed  and  track  on  the  western  strip  is  all,  therefore, 
that  we  think  ought  to  be  allowed  as  a  first  lien  on  that  strip  to 
the  Alexandria  &  Fredericksburg  Co.  As  to  the  manner  of  pro- 
viding that  amount  for  this  claimant,  if  it  cannot  be  agreed  by  the 
parties  in  interest  what  proportion  the  value  of  this  18^  feet  shall 
bear  to  that  of  the  whole  50  feet  of  road,  it  must  be  referred  to  the 
master  to  determine  that  proportion.  Tiie  road  must  then  be  sold 
as  a  whole,  and  the  purchase  money  be  separated  into  two  portions 
to  represent  respectively  the  proceeds  of  the  sale  of  the  old  part 
and  of  the  new,  and  the  respective  funds  applied  as  has  been  indi- 
cated in  this  decision. 

Watie,  C.  J.,  concurs. 
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Santa  Cbuz  Countt  SuPBBViaoBS 

V. 

Santa  Cbuz  Bailboad  Co. 

(Ill  United  SUOet  BeparU,  861.) 

This  court  will  not  take  jurisdiction  to  review  the  action  of  a  State  court 
if  the  federal  question  raised  here  was  not  raised  below,  and  if  no  opportun- 
ity was  giyen  to  the  State  court  to  pass  upon  it. 

MonoN  to  dismiss,  on  the  ground  that  the  federal  fjiiestion  raised 
here  was  not  raised  below. 

Edward  R  Taylor  for  defendant  in  error. 
S.  O.  Houghton  for  plaintiff  in  error. 

Waite,  C.  J. — This  was  a  suit  brought  by  the  Santa  Cruz  R. 
R.  Co.  to  require  the  Board  of  Commissioners  of  the  County  of 
Santa  Cruz  to  deliver  certain  bonds,  claimed  to  be  due  from  the 
county  under  a  contract  with  the  railroad  company.  The  defences 
were,  1,  that  the  contract  was  unilateral,  and,  therefore,  not  bind- 
ing on  the  county ;  2,  that  the  board  of  supervisors  exceeded  its 
authority  in  makmg  the  contract ;  and,  3,  that  a  i-epealing  statute, 
passed  after  the  contract  was  entered  into,  took  away  the  power  of 
the  board  to  make  any  further  deliveries  of  bonds.  No  objection 
whatever  was  made  to  the  validity  of  die  statute  under  which  the 
board  assumed  to  act  in  making  the  contract.  The  whole  defence 
rested  on  the  construction  and  effect  to  be  given  to  certain  statutes, 
which  no  one  denied  the  constitutional  power  of  the  legislature  to 
enact. 

The  ground  of  federal  jurisdiction,  relied  on  in  the  brief  of 
counsel  for  the  county,  is  ^'that,  by. the  issuance  of  the  bonds 
demanded  in  this  proceeding,  the  State  would  deprive  the  tax- 
payers of  the  county  of  Santa  Cruz  of  property  witnout  due  pro- 
cess of  law,  contrary  to  the  right,  privilege  or  immunity  secured 
by  the  first  section  of  the  Fourteentn  Amendment  of  the  Constitu- 
tion of  the  United  States.'' 

That  was  not  the  question  presented  to  or  decided  by  the  State 
court.  In  that  court  the  inquiry  was,  whether  the  proceedings  of 
the  board  to  charge  the  county  were  according  to  law ;  not  whether 
the  law  under  which  the  proceedings  were  had  was  constitutional 
and  binding  on  the  tax-payers.  The  State  court  decided  that  the 
proceedings  were  in  accordance  with  the  requirements  of  the  law, 
and  thus  created  an  obligation  on  the  part  oi  the  county  to  deliver 
the  bonds,  which  was  not  discharged  by  the  repealing  statute  relied 
on.  This  decision  involved  no  question  of  feaeral  law,  and  is  not 
reviewable  here. 

The  motion  to  dismiss  is  granted. 
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Obaio 

V. 

Town  of  Akdbs. 

(98  Ifew  Torh  BeparUy  405.) 

A  recital  in  a  bond,  purporting  to  have  been  issued  by  a  town  under  the 
New  York  act  of  1869,  cbap.  907,  Laws  of  1869,  in  aid  of  a  railroad  com- 
pany, to  the  effect  that  all  tne  necessary  legal  steps  have  been  taken  to  com- 
ply with  the  statute,  does  not  estop  the  town  from  questioning  the  Talidityof 
the  bond,  eyen  in  the  hands  of  a  bona  fide  holder. 

The  judgment  of  the  county  judge,  in  proceedings  under  said  statute  to 
bond  a  town,  may  be  questioned  for  want  of  jurisdiction. 

The  only  effect  of  the  proyision  of  said  statute,  giying  to  such  judgment 
and  record  *'  the  same  force  and  effect  as  other  judgments  and  reooras  in 
courts  of  record,^'  is  to  relieye  the  holders  of  bonds  issued  under  it  from 
proying  the  proceedings  prior  to  the  judgment,  and  to  impose  upon  the  town 
the  burden  of  proyiog  want  of  jurisdiction. 

Jurisdiction  could  only  be  conferred  under  said  act  by  the  presentation  of 
a  petition  conforming  to  its  requirements;  it  confers  no  jurisdiction  upon 
the  county  judge  to  pass  conclusiyely  upon  the  foim  of  the  petition,  and  its 
sufficiency  is  always  open  to  inquiry. 

The  petition  of  tax-payers  required  must  be  absolute  in  form ;  no  power  is 
giyen  to  them  to  make  their  request  conditional  upon  the  location  of  the  road 
upon  a  particular  route,  and  a  request  coupled  with  such  a  condition  is  abso- 
lutely yoid. 

Jn  proceedings  under  said  act  to  bond  the  defendant,  about  one  fourth  of 
the  petitioners  attached  to  their  requests  a  condition  that  the  road  should  be 
located  upon  a  specified  line,  excluding  these,  there  remained  much  less  than 
a  majority  either  of  tax- payers  or  property.  The  petitions  consisted  of  seyersl 
distinct  papers,  but  they  were  treated  by  the  county  judge  as  one  petition, 
and  his  order  was  predicated  upon  them  as  such;  there  was  but  a  bingleyeri- 
fication  thereto.  In  an  action  upon  coupons  attached  to  the  bonds,  hdd^  that 
the  condition  affected  the  entire  petition  and  rendered  it  yoid,  and  as  the 
defect  was  apparent  upon  the  face  of  the  petition  the  county  judge  acquired 
no  jurisdiction;  and  that  plaintiff,  although  a  bona  fide  holder,  was  charge- 
able with  notice  of  the  defect. 

The  petition  was  signed  in  1870;  the  order  of  the  county  judge,  based 
thereon,  was  made  pnor  to  the  passage  of  the  act  of  1871  (9  1,  chap.  925, 
Laws  of  1871),  which  authorizes  conditional  petitions.  Eetd^  that  said  act 
had  no  application ;  that  the  sufficiency  of  the  petition  was  to  be  determined 
with  reference  to  the  act  of  1869. 

Also  Jield,  that  the  case  was  not  affected  by  the  act  of  1870  (chap.  507, 
Laws  of  1870),  defining  the  powers  of  commissioners  appointed  under  the  act 
of  1869. 

Appeal  from  order  of  the  General  Term  of  the  Supreme  Court, 
in  the  third  judicial  department,  made  at  the  November  Term, 
1882,  which  reversed  a  judgment  in  favor  of  defendant,  entered 
upon  the  report  of  a  referee,  and  granted  a  new  trial. 

This  action  was  brought  to  recover  the  amount  of  certain  cou- 
pons alleged  to  have  been  cut  from  bonds  issued  by  defendant^ 
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under  the  act  chapter  907,  Laws  of  1869,  in  aid  of  the  confitraction 
of  the  Delhi  &  Middletown  B.  B.  Co. 

The  material  facts  are  stated  in  the  opinion. 

L  H.  Maynard  for  appellant. 

Bama  Johnson  for  appellee. 

Dakfobth,  J. — The  plaintiff  alleged  the  performance  of  the 
statutory  conditions  on  which  alone  the  defendant  could  be  made 
liable  to  pay  the  bonds  or  coupons  in  question,  but  in  the  opinion 
of  the  trial  court  so  failed  in  proof  that  it  gave  judgment  against 
bim  upon  the  eround  that  those  instilments  ^^were  issued  with- 
out authority  of  law,"  and  were  void.  This  has  been  reversed  by 
the  supreme  court,  and  a  new  trial  granted,  but  upon  what  ground 
does  not  appear.  The  respondent,  however,  seeks  to  maintain  the 
order  of  reversal  upon  the  gi'ounds,  first,  that  the  bonds  recite  on 
their  face  ^^  that  all  necessary  legal  steps  and  proceedings  have  been 
taken  to  comply  with  the  laws  under  which  they  were  issued ; 
second,  that  the  judgment  and  adjudication  of  the  county  judge  of 
May  22,  1871,  is  absolutely  conclusive  upon  the  defendant ;  mird, 
that  the  statute  was  in  fact  complied  witn." 

It  would  be  a  sujQBcient  answer  to  the  first  position  that  the 
recitals  in  the  bonds  are  not  in  the  form  above  suggested. 

It  is,  however,  unnecessary  to  discuss  this  question,  for  we  have 
heretofore  refused  to  give  that  efifect  to  the  recital  in  similar  bonds, 
and  have  repeatedly  held  that  one  who  takes  such  instruments, 
although  in  good  faith,  must  see  to  it  that  they  are  authorized  by 
the  statute  under  which  they  purport  to  have  been  issued.  Town 
of  Lyons  v.  Chamberlain,  89  N.  Y.  686;  Cagwin  v.  Town  of 
Hancock,  84  id.  532. 

The  next  proposition  is  of  a  more  serious  character.  The  statute 
(Laws  of  1869,  vol.  2,  p.  2303,  chap.  907,  §§  1,  2)  enables  a  major- 
ity of  its  tax-payers  whose  names  appear  upon  the  last  preceding 
assessment-roll  of  the  town,  as  owning  or  representing  a  ma- 
jority of  the  taxable  property  within  its  corporate  bounds,  to  set 
in  motion  by  their  petition  proceedings  which,  if  successful,  would 
cause  the  town  to  bond  itself  in  aid  of  the  railroad  company  named 
therein,  and  confers  upon  the  county  judge  authority  to  adjudge 
and  determine  whether,  as  alleged  in  their  petition,  they  did  con- 
stitute such  majority  of  tax-payers  representing  such  majority  of 
taxable  property,  and  if  so,  cause  his  determination  to  be  entered 
of  record,  and  gives  to  such  judgment  and  the  record  thereof  ''  the 
same  force  and  effect  as  other  judgments  and  records  in  courts  of 
record  in  this  State."  This  determination  has  been  made  and  is 
relied  upon  by  the  plaintiff  but  on  the  part  of  the  defendant  it  is 
insisted  that  the  judgment  of  the  county  judge  is  null  and  void  for 
want  of  jurisdiction.  This  question  it  can  fairly  raise.  The  gen- 
eral doctrine  is  well  settled  that  the  jurisdiction  of  any  court  exer- 
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cifiing  authority  over  a  subject  may  be  inquired  into  in  any  court 
where  the  proceedings  of  the  former  are  relied  on  and  brought 
before  the  latter  by  the  party  claiming  the  benefit  of  snch  proc^- 
ings.  This  rale  was  laid  down  in  Elliott  u  Peirsol,  1  !Pet.  328, 
and  cited  with  approval  by  this  court  in  Chemung  Canal  Bank  v. 
Judson,  8  K.  Y.  254.  So  far  as  this  question  is  concerned  the 
only  effect  of  the  statute  (§  2,  supra)  was  to  relieve  the  plaintiff  from 
the  necessity  of  showing,  step  by  step,  the  proceedings  which  led 
up  to  the  judgment,  ana  {>lace  upon  the  defendant  the  burden  of 
showing  tnat  no  jurisdiction  in  fact  existed  in  the  county  judge. 
The  plaintiff,  however,  did  not  avail  himself  of  this  privilege.  He 
treated  the  judge  as  an  inferior  tribunal  and  undertook  to  show  the 
facts  relied  upon  to  give  him  jurisdiction.  He  left  no  room,  there- 
fore, for  the  presumption  which  would  otherwise  have  required  evi- 
dence from  tne  defendant  to  remove.  As  the  case  stood  it  could 
show,  if  possible,  not  that  the  judgment  was  erroneous,  but  that  it  was 
void.  In  this  it  was  properly  successful,  if  the  conditions  on  which 
that  jurisdiction  depended  had  not  been  fulfilled.  Davidsburgh  v. 
Knickerbocker  L.  Ins.  Co.,  90  N.  Y.  526 ;  Ferguson  v.  Crawrord, 
70  id.  253 ;  26  Am.  Rep.  589 ;  People,  ex  rel.  Tweed,  v.  Liscomb, 
60  N.  Y.  568  ;  19  Am.  Bep.  211 ;  People,  ex  rel.  Rogers,  v.  Spen- 
cer, 55  N  Y.  1.  These  cases  go  upon  the  ground,  now  well  es- 
tablished, that  the  record,  whether  of  a  superior  or  an  inferior 
court,  is  never  conclusive  as  to  the  existence  of  a  jurisdictional 
fact,  and  that  a  defendant  may  show  a  want  of  jurisdiction, 
although  the  record  avers  the  contrary.  Davis  v.  Packard,  6 
Wend.  327 ;  Bloom  v.  Burdick,  1  Hill,  130 ;  People  v.  Cassels,  5 
id.  164 ;  Ferguson  v.  Crawford,  supra.  And  gmte  applicable  to 
the  present  inquiry  is  the  declaration  of  Paige,  tf.,  in  Hard  v.  Ship- 
man,  6  Barb.  621,  cited  with  approval  in  Perguson  v.  Crawford 
(sapra),  ^^  that  if  the  court  had  no  jurisdiction,  it  had  no  power  to 
make  a  record,  and  the  supposed  record  is  not  in  truth  a  record." 
Had  the  county  judge  then  jurisdiction  ?  This  could  only  be  con- 
ferred by  the  presentation  of  a  petition  conforming  to  the  statute. 
Town  of  Wellsborough  v.  N.  Y.  &  C.  R.  R.  Co.,  76  N.  Y.  182 ; 
People  V.  Spencer,  supra.  Such  petition  would  be  absolute  in 
form,  and  express,  first,  a  desire  that  the  town  be  bonded  in  a  sum 
named  ;  second,  directions  for  the  investment  of  the  bonds  or  their 
proceeds  in  a  specified  security  of  the  railroad  company  named  in 
the  petition.  People,  ex  rel.  Rogers,  v.  Spencer,  supra.  The  peti- 
tion presented  to  the  county  judge  and  on  which  ne  acted  is  not 
within  these  limits.  Thirty-seven  petitioners,  representing  in  the 
assessment  list  property  valued  at  $46,250,  insert  a  '^  condition  that 
said  road  is  located  by  Pish  lake  and  Shavertown ;"  six  petitioners, 
representing  $12,150  of  property,  insert  a  condition  that  it "  be 
located  by  Fish  lake  and  Shavertown  or  village,"  and  ten  others, 
representing  $13,050,  that  it  be  located  '^  by  Shavertown  and  Lum- 
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berville."  These  conditional  petitioners  constitute  about  one 
fourth  of  all  the  petitioners  and  own  more  than  that  proportion  of 
the  property  owned  by  all  the  petitioners,  and  excluding  them  there 
^ouid  remain  on  the  petition  much  less  than  a  majority  either  of 
tax-payers  or  property.     But  they  were  not  excluded. 

Tiie  county  judg^e  jwredicated  his  order  upon  them,  treated  all 
the  papers  as  constituting  one  petition,  and  nled  and  made  them 
one  record.  The  conditions,  therefore,  affect  the  entire  petition. 
The  statute  confers  no  power  upon  the  tax-payer  to  indicate  or 
secure  a  railroad  location  to  suit  his  convenience  or  benefit  his 
property,  but,  for  the  advantage  of  all  the  town,  enables  him,  as 
one  of  the  majority,  to  appropriate  its  money  to  a  railroad  already 
organized,  and  whose  line  should  have  been  determined  according 
to  the  unbiased  judgment  of  its  managers.  This  is  not  a  mere 
formal  or  technical  condition.  The  General  E.  E.  Act  (Laws  of 
1850,  chap.  140),  into  which  the  Bonding  Act  of  1869  (Laws  of 
1869,  chap.  907),  is  introduced  by  amendment,  permits  an  entry  by 
a  railroad  corporation  upon  the  lands  of  any  owner  against  his  con- 
sent and  without  compensation,  for  the  purpose  of  making  such 
examination  and  survey  ^^  as  may  be  necessary  to  the  Selection  of 
the  most  advantageous  route,"  and  requires  a  map  and  profile  of 
the  route  intended  to  be  adopted,  to  be  filed,  and  notice  of  such 
filing  given  to  the  occupant  of  the  land  ti*aversed  by  the  proposed 
road.  And  this,  if  objected  to,  is  to  be  either  altered  or  confirmed 
as  may,  in  the  opinion  of  the  supreme  court,  ^^  be  consistent  with 
the  just  rights  of  all  parties  and  the  public."  It  is  to  a  road  thus 
located,  after  the  exercise  of  power  over  the  property  rights  of  in- 
dividuals which  nothing  but  public  necessity  could  warrant,  by 
parties  indifferent  between  various  sections  of  a  town,  or  by  judi- 
cial action,  that  the  attention  of  the  tax-payers  is  to  be  directed 
and  their  favor  obtained  in  view  of  a  public  benefit  to  the  munici- 
pality. This  would  be  interfered  witn,  or  wholly  defeated,  by  an 
arrangement  depending  upon  successful  solicitation  of  a  property 
owner  whose  consent  was  given  on  the  express  condition  that  his 
preference  should  be  followed.  A  petition  that  aid  be  extended 
to  a  railroad  company,  provided  a  certain  thing  is  done,  is  very 
different  from  a  simple  petition  that  aid  be  extended  to  tibat  com- 
pany. It  must  also  be  borne  in  mind  that  this  petition  is  to  be 
addressed  to  the  county  judge,  and  that  he  has  no  power  to  accept 
or  reject  the  condition,  consequently  none  to  make  the  petition 
effective.  It  has  already  been  said  by  this  court  ^^  that  tne  pre- 
sentation of  a  proper  petition  lies  at  the  basis  of  his  jurisdiction," 
and  that  if  any  facts,  required  to  be  stated,  are  omitted,  all  the 
other  proceedings  are  fatally  defective.  In  People,  ex  rel.  Eogers, 
V.  Spencer,  supra,  the  petition  failed  to  state  that  the  railroad  cor- 
poration named  was  a  domestic  one,  and  on  that  ground  the  court 
reversed  the  adjudication  of  the  county  judge.    £  People,  ex  reL 
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Oreen,  v.  Smith,  55  N.  Y.  135,  the  proceeding  was  under  the  act 
of  1871,  which  required  the  petition  to  show,  in  addition  to  the 
facts  called  for  by  the  act  of  1869  (snpra),  that  liie  petitioners  were 
a  majority  of  the  tax-pavers,  ^^  not  including  tliose  taxed  onlj  for 
dogs,  or  highways  oniy,''  and  it  was  held  tnat  by  reason  of  this 
omission  the  county  jud^  acquired  no  jurisdiction  of  the  proceed- 
ings, and  that  he  coula  not,  of  his  own  motion,  dispense  with 
the  performance  of  a  condition  precedent  to  the  exercise  of  the 
authority  conferred  by  the  act.  This  decision  was  followed  in  a 
much  later  case  (Town  of  Wellsborongh  v.  N.  Y.  &  C.  R.  K.  Co., 
76  K.  Y.  182),  and  for  the  same  defect  in  the  petition  it  was  held 
that  the  county  judge  acquired  no  jurisdiction  and  that  his  order 
and  subsequent  proceedings  were  void.  It  was  there  also  declared 
to  be  the  settled  doctrine  of  the  court  that  the  proceedings  for 
town  bonding  in  aid  of  railroads  will  not  be  sustained,  '^when 
there  has  been  a  failure  to  comply  strictly  with  the  statutes  con- 
ferring the  authority." 

The  desire  expressed  in  the  petition  is  not  within  the  pnrriew 
of  the  act.  (Laws  of  1869,  supra.)  The  petitioners  give  no  absolute 
consent.  It  is  qualified  or  conmtional.  We  desire,  they  say,  the 
company  to  be  aided,  provided,  or  on  condition,  that  the  line  of 
the  road  is  as  we  indicate.  So  far  as  the  petitioner  himself  is  cod- 
cemed,  the  right  to  tax  his  property  is  cloffged  with  the  condition 
that  the  road  shall  run  as  he  directs,  and  is  entirely  inconsistent 
with  the  right  to  create  a  tax  in  aid  of  a  road  constructed  without 
reference  to  his  wish,  and  with  regard  only  to  the  public  good. 
This  seems  plain  enough  on  any  prmciple  applicable  to  the  con- 
struction of  statutes,  but  it  is  also  within  the  authorities,  which 
uniformly  require  that  every  statutory  condition,  precedent  to  the 
taking,  by  any  mode,  of  private  property  for  public  use  as  against 
the  will  of  the  owner,  shall  be  strictly  complied  with.  Dycfcman 
V,  Mayor,  etc.,  1  Seld.  439 ;  N.  Y.  &  B.  R.  K.  Co.  v.  Godwin,  12 
Abb.  Fr.  (N.  S.)  21 ;  In  re  Boston,  H.  T.  &  W.  R.  Co.,  79  N.  Y. 
71. 

In  proceedings  under  certain  acts  giving  a  materialman  or  me- 
chanic a  lien  ^^  with  the  written  consent  of  the  owners,"  it  was  held 
that  the  consent  must  be  absolute  and  not  conditional,  and  that 
such  consent,  when  coupled  with  the  provision  that  the  repairs 
should  be  at  the  cost  of  the  tenant,  was  not  an  absolute  consent, 
and  was  insufi^cient  to  authorize  a  lien  upon  the  building.  He- 
Clintock  V.  Criswell,  67  Penn.  St.  188 ;  Boteler  v.  Espen,  99  id. 
313. 

In  Butternuts  and  Oxford  Turnpike  Co.  v.  North,  1  HiD,  518, 
the  defendant  subscribed  for  stock  inplaintiffs  road,  "  Upon  con- 
dition that  said  road  shall  be  laid  by  Fayette  village  and  brnilford 
Centre."  The  commissioners  for  securing  subscriptions  obtained 
several  signatures  to  this,  and  also  to  another,  absolute  in  its  terms. 
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XJpon  suit  brought  the  conrt  held  the  subscription  did  not  bind  the 
defendant,  saying  subscriptions  for  stock,  under  the  act  there  in 
question,  1  K.  S.  578,  must  be  absolute,  adding,  in  words  appli- 
cable here,  ^'  this  act  confers  no  power  to  make  conditions,  and  to 
allow  such  a  thing  would  be  conti*ary  to  public  policy.  Divers 
men  would  perhaps  have  their  divers  routes,  and  endeavor,  im- 
properly, to  influence  the  course  of  tlie  road."  This  case  was  cited 
and  applied  by  this  court  in  Fort  Edward  &  Fort  Miller  Plank 
Hoad  Co.  V.  Payne,  15  N.  Y.  583,  where  the  condition  of  subscrip- 
tion was  that  the  road  should  be  extended  to  a  point  named  by  the 
subscriber.  The  subscription  was  held  void,  9fi  tending  to  promote 
private  interest  at  the  sacrifice  of  the  public  convenience,  for 
which,  alone,  the  formation  of  such  corporations  was  authorized. 

In  Troy  &  Boston  K.  E.  Co.  v.  Tibbits,  18  Barb.  298,  a  con- 
ditional subscription  to  stock  in  a  railroad  corj)oration,  organized 
under  the  General  Eailroad  Act,  was  held  void,  Judge  Wright 
saying :  "  The  law  of  1848  confers  no  power  to  make  conditional 
subscriptions,  and  such  a  thing  is  contrarv  to  public  policy."  So, 
in  People,  ex  rel.  Averill,  v,  Adirondack  Co.,  57  Barb.  666,  the 
General  Term  of  the  third  department  held  the  order  of  the  county 
judge,  made  under  the  act  now  before  us,  to  be  void,  because  "  it 
was  based  upon  a  petition  that  was  conditional  and  not  absolute," 
requiring  the  money  raised  to  be  used  in  a  particular  county. 
These  cases  apply  here.  The  petition  is  not  absolute.  The  order 
is  based  upon  it,  and  the  statute,  by  compliance  with  which,  alone, 
the  town  can  be  bound,  has  not  been  followed.  This  defect  was 
apparent  upon  the  face  of  the  petition,  and  it  follows,  both  that 
the  county  judge  had  no  jurisdiction  to  entertain  the  proceedinjgs 
— consequently,  none  to  make  a  record  or  judgment — and  that  the 
plaintiff  is  affected  with  notice  thereof.  It  is  also  to  be  considered 
that  the  statute  by  which  the  action  of  the  county  judge  is  directed 
confers  upon  him  no  power  to  pass  conclusively  upon  the  form  of 
the  petition.  Its  suflSciency  is  always  open  to  inquiry.  His  judg- 
ment can  be  called  for  upon  two  points  only :  First,  whether  the 
petitioners  do  represent  a  majority  of  tax-payers,  and  second,  a 
majority  of  the  taxable  property.  People,  ex  rel.  Sogers,  v, 
Spencer,  supra. 

The  conclusion  reached  by  us  upon  the  point  already  considered 
renders  it  unnecessary  to  discuss  other  questions  raised  by  the  ap- 
pellant, and  also  answers  the  claim  of  the  plaintiff  that  the  town 
IS  estopped  from  questioning  the  validity  of  the  coupons,  for,  as 
they  were  issued  without  authority  and  in  violation  of  law,  there 
is,  in  respect  to  them,  nothing  in  the  circumstances  of  the  case  to 
prevent  the  defendant  from  availing  itself  of  that  defence.  Cag- 
win  V,  Town  of  Hancock,  supra.  The  learned  counsel  for  the 
respondent  relies  upon  the  decision  in  Calhoun  v.  Delhi  and 
Miadletown  R.  B.,  28   Hun,  380.      It  was  in  equity  and   in- 
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solved  the  allowance  of  an  injunction  to  restrain  the  payment  of 
bonds  issued  under  the  proceedings  above  referred  to,  and  to  have 
tliein  adjudged  void  and  cancelled.  Many  propositions  are  dis- 
cussed by  the  learned  judge  in  the  opinion  there  given,  which  we 
do  not  find  it  necessary  now  to  determine.  Kor  is  the  correctness 
of  that  decision  in  question  here,  for  a  court  of  equity  might,  in 
its  discretion,  refuse  to  interfere,  and  leave  the  party  to  his  legal 
rights. 

^ut  so  far  as  the  question  relates  to  the  form  and  validity  of  the 
petition,  the  views  oi  the  learned  judge  are  at  variance  with  those 
above  expressed,  and  we  cannot  agree  with  them.  They  are  in 
substance,  first,  that  the  condition  inserted  in  the  petition  was  a 
modification  which  the  petitioner  had  a  natural  right  to  make ; 
second,  that  it  is  expressly  authorized  by  the  act  of  1871  (Laws  of 
1871,  chap.  925,  §  1),  which  declares  that  the  petition  may  be 
absolute  or  conditional:  third,  because  as  stated  upon  argument 
before  him,  the  railroad  as  a  fact  was  located  by  Fish  creek  and 
Shavertown,  and  so  he  says  ^'  no  ground  of  complaint  on  that 
score  exists."  The  first  and  third  might  deprive  the  party  con- 
senting of  any  favor  from  a  court  in  equity,  but  cannot  be 
accepted  as  equivalent  to  the  }>ositive  consent  of  the  tax-payer, 
npon  which  alone  the  jurisdiction  of  the  county  judge  conld  be 
invoked.  The  whole  proceeding  is  in  violation  oi  natural  right. 
That  leaves  to  each  person  control  over  his  own  property  without 
regard  to  the  wishes  of  his  neighbors,  however  numei-oos,  and  the 
statute  which  permits  their  interference  is,  as  we  have  already 
held,  "  subversive  of  the  just  rights  of  the  minority."  Town  of 
Welkborough  v.  N.  T.  &  C.  K.  B.  Co.,  supra.  Whoever,  there- 
fore, claims  an  advantage  from  it  must  see  tnat  each  step  required 
by  the  statute  is  taken  in  the  manner  and  at  the  time  prescribed, 
reople  v.  Spencer  and  Town  of  Wellsborough  v.  N.  T.  &  C. 
B.  B.  Co.,  supra.  In  these  cases  although  the  fact  omitted  from 
the  petition  was  supplied  by  evidence,  the  proceedings  failed  be- 
cause the  statute  was  not  complied  with. 

As  to  the  other  ground :  The  statute  of  1871  (snpra)  has  no 
application.  The  petition  was  signed  in  1870  aud  presented  to  the 
county  judge  and  nled  by  him  on  the  6th  of  May,  1871 ;  on  that 
day  he  made  the  order  which  lies  at  the  basis  of  these  proceedings, 
and  it  must  be  sustained,  if  at  all,  upon  the  inrisdiction  thus 
acquired.  The  act  of  1871  was  not  passed  until  May  12, 1871. 
It  cannot  aid  this  case.  If  it  is  applied,  however,  the  proceedings 
would  be  defective,  for  a  reason  supplied  by  that  act  itself.  Under 
it  persons  taxed  for  dogs  or  highways  only  are  excluded  from  the 
number  of  those  who  may  be  counted  as  petitioners,  and  that  they 
were  excluded  must  appear  in  the  petition  and  judgment.  People 
V.  Smith,  supra.  This  was  not  necessary  under  the  act  of  1869, 
and  in  that  respect  the  petition  is  good ;  as  one  under  the  act  of 
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1871,  it  is  not  ffood.  But  as  the  proceedings  were  commenced 
under  the  act  oi  1869,  the  snflSciency  of  the  petition  must  be  de- 
termined with  reference  to  that  act,  without  regard  to  the  subse- 
quent amendment.  Ely  t;.  Holton,  16  N.  Y.  595;  Syracuse  Sav- 
ings Bank  v.  Town  of  Seneca  Falls,  86  id.  317 ;  s.  c,  7  Am.  & 
Eng.  E.  K.  Cas.,  216:  People,  ex  rel.  Peake,  v.  Board  of  Super- 
visors, 43  id.  130.  This  amendment  does,  however,  indicate  the 
TLnderstanding  of  the  le^lature  of  the  law  as  it  stood  before  the 
passage  of  the  act,  and  tne  great  change  in  phraseology  shows  that 
in  their  opinion  a  conditional  petition  was  not  authorized  bv  the 

?rior  act  of  1869,  supra.  People,  ex  rel.  West.  F.  I.  Co.,  v. 
)avenport,  91  N.  T.  574 ;  Hardcastle  on  Statutes,  67.  It  is  true 
the  petition  consists  of  several  distinct  papers,  but,  as  already 
stated,  they  were  acted  upon  by  the  county  jud^  as  constituting 
a  single  instrument.  Indeed  no  part  could  have  been  rejected.  A 
proper  petition  was  a  condition  precedent  to  his  jurisdiction — ^that 
18,  to  his  right  or  power  to  entertain  the  matter  at  all — ^and  the 

?apers  presented  could  only  be  taken  as  presented  and  as  a  whole, 
'he  petition  is  also  required  to  be  verified.  That  too  is  a 
jurisdictional  circumstance.  There  was  but  a  single  verification, 
and  looking  at  the  case  in  a  manner  most  favorable  to  the  plaintiff, 
the  afiSant  referred  to  the  whole  body  of  papers  as  "  a  petition." 
If,  therefore,  we  reject  the  portions  which  contain  the  con- 
ditions, we  take  away  at  the  same  time  the  verification,  so  that  in 
either  aspect  the  petition  fails  to  show  that  the  county  judge  had 
jurisdiction  to  entertain  the  proceeding,  and  it  could  not  be 
acquired  by  any  adjudication  of  his  own.  The  petition  itself 
must  be  looked  to  in  order  to  determine  whether  he  had  in  fact 
jurisdiction  to  take  proof  of  the  facts  set  forth  therein  ^'  as  to  the 
number  of  tax-payers  joining  in  such  petition  and  as  to  the 
amount  of  taxable  property  represented  by  them." 

Our  attention  is  also  directed  to  the  act  of  1870  (Cliap.  507,  vol. 
2,  Session  Laws  of  1870)  entitled  "  An  act  to  define  the  powers  of 
commissioners  appointed  under  chapter  907  of  the  Laws  of  1869, 
binding  municipalities  to  aid  in  tne  construction  of  railroads." 
Its  provisions  do  not  seem  to  aid  the  plaintiff  or  have  any  tendency 
to  relieve  the  case  of  the  difficulty  I  have  been  considering.  Its 
title  indicates  its  object,  and  the  act  itself  clearly  relates  to  a 
different  matter  from  the  one  on  which  the  difficulty  arises.  "  It 
shall  be  competent,"  it  declares,  "  for  any  corporation,  in  aid  to  the 
construction  of  whose  railroad,  bonds  snail  have  been  authorized 

to  be  issued  by  any  municipal  corporation" "to 

enter  into  any  agreement  with  the  commissioners  appointed  to 
issue  said  bonds,  limiting  and  defining  the  times  when,  and  the 
proportion  in  which,  said  bonds  or  their  proceeds  shall  be  de- 
livered to  said  corporation,  and  the  place  or  places  where,  and  the 
purposes  for  which,  such  bonds  or  tneir  proceeds  shall  be  applied 
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or  used,  and  any  such  agreement  in  writing,  duly  executed  bj 
Bach  corporation,  and  a  majority  of  ench  oommiasionerB,  shall 
.  .  .  .  be  valid  and  effectual.  It  confers  a  new  power  upon 
these  officers,  but  I  am  unable  to  see  th$it  it  relieves  the  petition  of 
the  defect  by  reason  of  which  it  is  ineffectual  for  any  purpose, 
even  to  authorize  the  appointment  of  commissioners.  It  gives 
no  power  to  locate  a  road,  but  the  right  to  desimate  upon  what 
portion  of  a  road  already  located  the  bounty  of  the  town  shall  be 
applied.  Nor  can  the  case  of  The  People,  ex  reL  Hoag,  v.  Peck, 
4  Lans.  528,  to  which  also  reference  is  made,  help  out  the 
respondent.  The  petition  then  before  the  court  was  presented 
unaer  the  act  of  1871  (supra),  and  was  thought  to  be  authorized  by 
it,  and  the  remarks  of  the  court  as  to  the  probable  effect  of  the  act 
of  1870  can  hardly  be  deemed  to  express  even  the  opinion  of  the 
learned  judge  who  spoke  for  the  court,  for  they  were  made  as 
suggestions  merely,  and  are  not  consistent  with  the  principle  then 
fuUy  established  by  this  court  and  referred  to  with  approbation  in 
the  case  cited,  by  which  nothing  can  be  presumed  or  intended  in 
favor  of  these  proceedings,  and  which  requires  the  party  endeavor- 
ing to  maintain  them  to  show  that  the  terms  of  the  statute  have 
been  in  all  essential  particulars  complied  with.  That  compliance 
has  not  been  shown.  The  petition  is  fatally  defective.  It  war- 
ranted no  action  by  the  county  judge,  and  we  are  constrained  to 
say  that  the  objection  of  the  defen&nt  was  good,  and  the  appeal 
well  taken. 

It  follows  that  the  order  appealed  from  should  be  reversed,  and 
the  judgment  entered  on  the  report  of  the  referee  affirmed,  with 
costs. 

Finch,  J.  (dissenting). — ^I  do  not  concur  in  the  conclusion  which 
the  majority  of  the  court  have  reached,  nor  in  the  reasoning  upon 
which  that  conclusion  is  founded.  The  town  of  Andes  disputes 
the  validity  of  its  bonds,  after  having  steadily  paid  the  interest 
upon  them  for  a  period  of  about  ten  years,  after  having  also  paid 
a  part  of  the  principal,  and  when  innocent  persons,  deceived  by 
the  appearance  of  validity,  have  largely  become  their  owners. 
The  adjadication  of  the  county  judge,  before  whom  all  parties 
were  summoned,  and  given  an  opportunity  to  be  heard,  has  re- 
mained unchallenged  during  all  this  period  of  time,  but  it  is  now 
discovered  to  have  been  without  jurisdiction.  The  ground  of  this 
conclusion  is  a  single  one  out  of  many  alleged,  and  to  that  one 
alone  it  now  becomes  necessary  to  direct  attention.  Briefly, 
though  I  trust  fairly,  stated  it  is  this :  that  under  the  statute  of 
1869  a  petition,  "absolute  in  form,"  was  requisite  to  the  jurisdic- 
tion, and  that  the  one  presented  was  not  "absolute  in  form,"  be- 
cause one  Quarter  of  the  signei-s  added  to  their  consents  conditions 
that  the  railroad  be  located  by  a  particular  route. 
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Kow  it  is  to  be  observed  that  the  statute  nowhere,  either  in 
terms  or  by  necessary  implication,  prescribes  the  "  form"  of  the 
petition.  The  language  of  the  act  is  not  that  the  majority  of  the 
tax-payers  must  signify  their  desire  without  condition  annexed. 
No  such  words  are  in  me  act.  The  legislature  has  not  so  declared. 
The  requirement  is  argued  into  it  as  an  unwritten  necessity  of  the 
petition  from  the  alleged  fact  that  conditional  consents  are  ineffec- 
tive and  unavailing,  and  that  the  county  jud^e  could  not  render 
them  operative ;  and  then  jurisdiction  is  denied  in  the  present  case 
because  the  evidence  shows  that  without  the  conditional  signers  a 
majority  in  number  and  amount  were  not  represented  on  the.  peti- 
tion. This  last  suggestion  seems  to  me  indefensible,  and  should 
be  considered  first  m  order  to  remove  from  the  discussion  what 
may  obscure  and  confuse  it. 

The  <]uestion  of  jurisdiction  arises  solely  upon  the  paper  pre- 
sented. Nothing  else,  no  other  evidence,  no  after-ascertained  facts 
are  before  the  officer.  Neitlier  he  nor  we  have  any  right  to  mix 
up  that  question  with  facts  afterward  proved.  The  fact  advanced 
and  relied  upon  to  justify  a  denial  oi  jurisdiction  depends  upon 
the  number  of  tax-payers  in  the  town  as  represented  on  the  last 
preceding  tax-rolh  But  that  tax-roll  was  not  before  the  county 
judge  on  the  presentation  of  the  petition.  The  officer  could  not 
judicially  know  how  many  names  were  on  the  tax-roll,  how  many 
tax-payers  were  in  the  town,  or  what  number  of  signers  constituted 
a  majority  of  the  unknown  whole  number.  He  could  not  know 
and  had  no  right  to  know ;  and  to  ar^e  him  out  of  his  jurisdic- 
tion, by  reference  to  what  is  said  to  nave  been  proved  when  his 
jurisdiction  was  assailed  on  the  trial  in  the  present  case,  is  to  make 
the  jurisdiction  depend,  not  upon  the  face  of  the  petition  as  pre- 
sented, not  upon  tfie  sufficiency  of  its  allegations,  but  upon  tneir 
truth  as  matter  of  fact.  It  is  as  if  one  should  demur  to  a  complaint 
on  the  ^ound  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  then  seek  to  sustain  the  demurrer  on  appeal  in 
this  court  bv  showing  that,  in  an  after  action,  it  was  proved  that 
the  facts  pleaded  were  not  true.  The  jurisdiction  of  the  county 
judge  depended  upon  the  sufficiency  of  the  allegations  and  not 
upon  their  truth ;  upon  the  paper  presented,  not  upon  the  facts 
behind  it.  What  possible  protection  could  the  adjudication  of  the 
county  jud^e  give  if  its  correctness  could  always  be  assailed  under 
the  guise  of  an  inquiry  into  a  jurisdictional  fact  ?  The  statute  is 
not  perhaps  very  accurately  or  happily  expressed,  but  its  meaning 
is  not  doubtful.  Jurisdiction  attaches  whenever  a  petition  is  pre- 
sented, signed  hj  such  a  number  of  tax-payers  as  may  constitute 
the  required  majority,  and  sworn  to  be  such  by  one  of  the  signers. 
That  makes  a  prima  facie  case.  That  protects  against  an  absurd  or 
idle  application.  Thereupon  the  duty  of  the  county  judge  begins, 
and  he  is  left  to  decide  whether  the  asserted  majority  is,  in  truth, 
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the  real  and  lawful  majority.  This  construction  was  recognized 
in  People,  ex  rel.  Rogers,  v.  Spencer,  55  N.  Y.  1,  cited  in  the  pre- 
vailing opinion.  The  language  of  the  court  was  carefully  phrased 
BO  as  to  avoid  giving  countenance  to  the  idea  that  jurisdiction  de- 
pended in  any  manner  upon  the  truth  of  the  allegations. 

These  views  clear  the  way  to  what  I  conceive  to  be  the  true 
question  to  be  considered,  which  is  the  sufficiency  of  the  petition 
on  its  face,  and  that  alone.  There  were  about  two  hundred  sign- 
ers in  all.  Fifty  or  sixty  of  them  signed  upon  condition ;  one  hun- 
dred and  fifty  absolutely  and  without  condition.  The  county  judge 
could  not  judicially  know  that  the  one  hundred  and  fifty  were  noi 
a  majority  in  number  and  amount  of  the  whole  number  of  tax- 

{layers  on  the  assessment-roll.  They,  at  least,  signed  absolutely, 
f  the  other  fifty  names  had  not  been  signed  at  all,  the  petition 
signed  by  the  one  hundred  and  fifty  womd  assuredly  have  given 
jurisdiction.  The  proposition  then  comes  down  to  this :  that  the 
consent  of  the  one  hundred  and  fifty  is  annulled  by  the  presence 
on  the  same  paper  of  the  names  of  fifty  persons  who  did  not  legally 
consent  at  all.  To  my  mind  the  suggestion  is  a  very  serious  one, 
because  necessarily  the  same  result  would  follow  if  but  one  name 
had  a  condition  attached,  and  a  case  mi^ht  arise  where,  of  five 
hundred  tax-payers  in  a  town,  four  hundred  and  ninety-nine  signed 
absolutely  and  one  upon  condition,  and  because  of  that  one  consent 
which  was  not  a  consent,  legally  considered,  the  bonding  would  be 
void  for  want  of  jurisdiction.  It  seems  to  me  that  if,  as  is  con- 
tended, the  fifty  who  did  not  sign  absolutely  did  not  consent,  then 
simply  the  petition  must  be  treated  as  not  signed  by  them  at  all. 
The  condition  which  annulled  their  consent  could  have  no  greater 
force  than  if  they  had  withheld  their  names  entirely,  and  m  that 
event  jurisdiction  would  have  been  obtained.  I  cannot  help  re- 
garding it  as  an  unsound  proposition  that  the  lawful  application  of 
the  one  hundred  and  fifty  is  vitiated  because  fiifty  more  undertook 
to  join  in,  but  failed  legally  to  express  their  consent.  That  fail- 
ure might  or  might  not  oecome  important  Ujpon  the  hearing  after 
J'urisdiction  obtained;  for  the  statute  itself  permits,  upon  that 
tearing,  tax-payers,  who  did  not  join  in  the  petition,  to  come  in 
before  the  court  and  signify  their  consent,  and  make  that  consent 
effective.  And  this  provision  is  very  strong  proof  that  the  county 
judge  is  not  barred  from  jurisdiction  to  inquire,  because  he  sees  on 
the  face  of  the  paper  a  mode  of  signature  which  may  or  may  not 
affect  the  ultimate  result  of  his  inquuy. 

But  I  have  not  as  yet  done  full  justice  to  the  doctrine  of  the 
majority.  It  has  another  phase,  which  seems  to  me  the  only  one 
having  any  real  importance.  It  is  claimed  that  the  petition  asserts 
merely,  and  verifies  merely,  that  the  whole  number  of  signers  con- 
stitute a  majority  of  the  tax-payers ;  and  since  some  of  them  signed 
ineffectively  and  cannot  be  counted,  it  follows  that  the  petition 
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does  not  allege  nor  verify  that  the  remainder  still  constitute  a  ma- 
jority. This  is  a  technical  and  artificial  constrnction  of  the  lan- 
guage of  the  petition,  and  impresses  npon  it  a  meaning  which  does 
not  at  all  belong  to  it.  If  it  be  a  sonnd  construction  it  probably 
destroys  every  bonding  petition  which  has  ever  been  presented, 
since  it  is  difficult  to  imagine  that  any  one  application  has  been  made 
inrhich  did  not  contain  some  one  deiective,  or  invalid,  or  ineSectufd 
consent.  The  question,  therefore,  assumes  a  very  grave  import- 
ance. The  position  of  my  brethren  with  whom  I  diner  rests  upon 
the  words  in  the  petition  ^^  the  undersized,"  which  are  assumed 
to  mean  ^^  the  whole  of  the  undersigned,"  or  all  of  them  taken  to- 
eetlier,  without  rejection  of  a  single  name.  No  such  meaning  be* 
K>ng8  to  the  phrase  as  used  in  the  petition,  nor  was  it  within  Uie 
csontemplation  of  the  applicants  or  the  affiant.  The  latter  did  not 
mean  to  verify  that  persons  desired  to  bond  the  town  whose  signa- 
ture, with  a  condition,  showed  that  they  did  not  legally  desire  it 
at  all.  What  he  did  mean,  and  what  he  must  be  held  to  have  veri- 
fied, is,  that  enough  of  '^  the  undersigned  "  had  consented,  that  is, 
effectively  consented,  to  constitute  a  majority  in  number  and 
amount  of  the  tax-payers.  He  swears  simply,  and  the  petition 
avers,  that  there,  on  the  paper,  are  the  names  of  a  majority  who 
desire  the  bonds  to  be  issuea.  The  petition  does  not  say,  and  was 
not  required  to  say,  how  large  a  majority.  It  does  not  purport 
that  eveiT  name  attached  is  essential  to  the  existence  of  such  ma- 
jority. It  does  not  warrant,  at  the  peril  of  a  total  failure  of  the 
application,  that  there  is  no  name  among  ^^  the  undersigned"  inef- 
fectively signed.  It  does  not  assert  that  there  is  a  bare  majority 
which  will  not  admit  of  the  rejection  of  a  single  name.  What 
the  petition  asserts,  and  what  the  affiant  veri&s  is,  that  there, 
before  the  county  judge,  lie  the  consents  of  a  majority  of  the  tax- 
payers ;  that  a  majority  have  consented,  have  expressed  their  de- 
sire, and  have  done  so  effectively.  No  other  construction  is  either 
reasonable  or  just,  and  the  technical  one,  asserted  after  ten  years 
of  silence  and  payment  by  the  town,  should  be  rejected. 

But  I  go  further  even  than  this.  I  am  satisfied  that  upon  the 
technical  construction,  which  I  reject,  the  allegations  of  the  peti- 
tion and  of  the  affiant  were  sufficient.  The  county  judge  had  no 
right  to  assume  that  the  desire  of  the  fifty-three  signers  to  bond 
the  town  was  annulled  or  effaced  by  the  condition  annexed,  and 
that  these  signatures  were  not  effective,  and  could  not  be  counted. 
Let  it  be  steadily  borne  in  mind  that  the  precise  question  here  is 
whether  the  petition  gave  to  the  county  iudge  jurisdiction  to 
institute  an  inquiry.  When  he  made  his  nnal  order  the  act  of 
1871  was  in  force,  and  the  conditional  desires  were  lawful  and 
could  be  effectively  counted,  so  that  what  transpired  six  days 
before  that  act  took  effect  was  that  the  county  judge  received  tne 
petition,  and  gave  the  required  notice  tliat  he  should  proceed  to 
15  A.  &  £.  R  Ca8.-48 
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inqnire  into  its  trnth:  Had  he  jurisdiction  to  institute  that 
inquiry  is,  therefore,  the  exact  question  before  us.  I  maintain 
that,  at  that  point  of  the  proceeding,  the  county  jndge  had  no 
right  to  reject  tlie  names  of  the  fifty-three  conditional  signers  as 
ineffective  and  invalid,  nor  have  we  any  such  right  on  this  appeal. 
Thirtv-seven  persons  on  one  paper  added  "  on  condition  that  said 
road  IS  located  by  Fish  lake  and  Shavertown."  Six  more  added 
the  same  condition,  appending  only  after  the  word  "Shavertown," 
the  words  "or  village."  And  ten  more  said  "above  conditions 
shall  be  null  and  void  unless  said  road  shall  be  located  bv  Shaver- 
town  and  Lumberville."  The  word  "conditions"  I  am  ready  to 
concede  is  a  misprint  for,  or  at  least  means  "consents."  No%  as 
tliis  petition,  treated  as  a  whole,  lay  before  the  county  judge,  I 
insist  that  it  was  "  absolute  in  form."  As  signed  by  the  one  hun- 
dred and  fifty  it  was  certainly  so.  The  conditional  signers  were 
on  separate  papers,  and  added  to  the  absolute  form  a  qualifying 
condition,  ^ut  this  qualification  affected  only  their  individual 
signatures,  and  not  at  all  the  averment  of  the  petition,  or  the  scope 
of  the  verification.  The  legal  effect  was  the  same  as  if  there  had 
l)een  but  one  paper,  absolute  in  form,  which  the  whole  two  hun- 
dred had  signed,  but  fifty-three  signatures  had  conditions  annexed 
to  their  individual  names.  The  consequence  would  be  to  affect 
the  validity  of  those  signatures,  but  not  the  absolute  averment  of 
the  petition,  or  assertion  of  the  verification.  These  would  still 
alle^  that  the  undersigned  constituted  a  majority  and  desired  the 
bonding,  that  is,  absolutely  desired  it.  The  county  judge  might 
think  the  averment  untrue  on  observing  the  conditional  signatures, 
but  for  the  purpose  of  jurisdiction  to  inquire,  the  question  of 
truth  or  falsity  was  not  before  him.  The  averment  of  an  absolute 
desire  by  the  signers  constituting  a  majority  was  there,  and  no 
refinement  can  argue  it  out.  Whether*  it  was  true  or  not  by  rea- 
son of  conditional  signatures  was  one  of  the  very  questions  to  be 
investigated  after  inquiry  begun.  Indeed,  with  the  paper  before 
him,  the  county  judge  could  not  even  say  that  the  conditional  sig- 
natures did  not  express  an  absolute  desire  for  the  issue  of  bonds 
in  aid  of  the  railroad,  and  operate  as  absolute  consents  to  such 
issue.  With  nothing  before  him  but  the  paper  and  its  verified 
averments  had  he  a  right  to  assume,  or  can  we  decide  that  it  was 
his  duty  to  assume,  that  the  conditions  were  not  already  performed 
when  the  consents  were  signed,  and  so  the  consents  were  not  in 
fact  absolute  \  For  a  condition  already  performed  in  no  manner 
qualifies  the  consent.  In  such  event  the  consent  is  absolute  the 
instant  it  is  given.  If  I  should  follow  the  example  set  by  the 
prevailing  opinion,  and  resort  to  the  evidence  on  this  trial  for 
information,  I  should  discover  that  the  railroad  was  in  fact  located 
on  the  precise  line  indicated  by  the  conditions,  and  nothing 
appears  anywhere  to  show  that  it  was  not  so  located  at  the  very 
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inoment  the  conditional  signers  appended  their  names,  they  not 
1  laving  seen  the  map  filed  and  knowing  nothing  of  the  exact' 
alignment.  But  without  doing  what  I  hold  to  be  improper,  it  is 
still  true  that  when  the  county  judge  was  presented  with  the  peti- 
tion and  asked  to  enter  upon  the  inauiry  authorized  by  law,  he 
had  no  right  to  assume  that  the  conditional  signatures  were  not  in 
truth  absolute,  that  the  condition  had  not  been  performed  already, 
and  so  was  extinguished  and  did  not  qualify  tne  consents.  The 
petitioners  asserted  that  they  all  consented,  or  rather,  following, 
the  precise  phrase  of  the  statute,  that  they  all  desired  the  creation 
and  issue  of  the  bonds.  Their  allegation  gave  jurisdiction,  since 
the  county  judge  could  not  say,  in  advance  of  inquiry  and  proof, 
that  every  signature  was  not  the  expression  of  an  absolute  aesii'e ; 
since  he  could  not  know  that  the  condition  was  unperformed; 
since  it  was  the  right  of  the  fifty-three  to  insist  that  they  should 
be  counted,  and  to  prove  the  facts  on  the  hearing  which  should 
establish  that  right.  The  ofiicer  could  not  say  as  matter  of  law 
that  those  signatures  were  ineffectual  to  set  in  motion  a  judicial 
inquiry  whether  in  fact  a  majority  had  legally  consented ;  for  I 
thmk  it  not  at  all  doubtful  it  the  act  of  1871  had  never  been 
passed,  but  it  was  proved  on  the  hearing  that  when  the  petition 
was  presented  the  railroad  company  had  already  actually  located 
their  line  in  accordance  with  the  alleged  conditions,  utterly  unin- 
fluenced and  unaffected  by  them,  because  not  then  in  existence, 
and  so  without  any  question  of  public  policy  to  intervene,  that  in 
such  case  the  entire  consents  could  be  counted  as  all  absolute, 
unqualified  and  dependent  upon  nothing  in  the  future  for  their 
efficacy. 

Upon  our  consultation  over  this  case  I  expressed  the  opinion 
that  the  act  of  1870  legalized  conditions,  and  that  the  suggestion 
of  Judge  Daniels  to  that  effect  in  People,  ex  rel.  Hoag,  v.  Peck, 
4  Lans.  528,  was  correct.  I  still  thiuK  so,  but  prefer,  without 
discussing  that  question,  to  put  my  dissent  upon  the  broader 
grounds  which  have  been  stated. 

I  think  the  order  of  the  general  term  was  right  and  should  be 
affirmed. 

Order  reversed  and  judgment  affirmed. 

Doctrine  of  United  States  Courts  Regarding  Recitals.— The  doctrine  of 
the  United  States  courts  with  regard  to  the  effect  of  recitals  is  generally  dis- 
regarded by  the  State  courts,  and  a  failure  to  comply  with  the  stipulated 
qualifications  and  conditions  is  accordingly  held  fatal  even  to  a  bondholder, 
notwithstanding  the  fact  that  on  their  face  the  bonds  set  out  that  they  were 
properly  issued.  Lamoille  v.  Fairfield,  51  Yt.  287;  People  e.  Waynesville, 
88111.  469;  Sykes  v.  Columbus,  55  Miss.  115;  Delaware  Co.  v,  McClintock, 
51  Md.  825;  Harding  e.  C,  R.  L  &  St.  L.  R.  Co.,  65  111.  90;  Woodruff  v. 
Okaloona,  67  Miss.  806 ;  Cagwin  e.  Town  of  Hancock,  6  Am.  &  Eng.  R.  R. 
Cas.  150. 

A  conclusive  effect  may,  however,  be  conferred  by  statute  upon  such 
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redtalip  to  tiiai  ike  anmicipftl^  may  be  eilopped  from  deayiBg  iStm 
tntth.  M«i€er  Go.  •.  Hackei,  1  WalL88;  LTade «.  Wlnnebuo Co.,  16 WaU. 
6;  Boek  Greek  ••  Strong,  M  U.  &  971;  Block  «.  Oommiwioiiav,  M  U.  a 
e86;  Mooaon  •.  ]^oiia»  18  Blateh.  589;  P^ple  e.  Mitehell,  85  N.  Y.  961; 
B.,  L  A  a  a  R.  R.  e.  BfaniriUe,  15  Ind.  896;  Goonty  of  Clay  •.  Societf 
for  SaTinga,  5  Am.  A  Bog.  &  R.  Gas.  170.  See,  further,  Comm.  e.  Pitls- 
burgh,  48  Pa.  St  891;  aUchrist  •.  Little  Bock,  1  DilL  G.  Ot.  961;  BameQj 
e.  GabaauB,  59  Ga.  911;  Black  e.  Gohen,  1  Pick.  961;  ICarahall  Go.  t. 
Scheack,  5  WalL  779.  Bat  eee  MarriiaU  Go.  e.  Gook,  88  HL  44;  Shoe- 
maker •.  Goahen,  14  Ohio  St  569;  Yeeder  •.  lima,  19  Wla.  380;  DonnoTU 
•.  Greni,  57  BL  968.  See  alio  Keithsburg  e.  Frick,  84  HI.  405;  MerMr 
Go.  •.  Hubbard,  45  BL  189;  Baikoad  Go.  e.  Marioii  Go.,  86  Mol  994;  Bdoit 
••  MomD,  7  WalL  619;  Goonty  of  Glay  e.  Society  for  SaTinga,  5  Am.  ^ 
Bi^^.  B.  B.  Om.  170. 


INDEX 

The  mode  <tf  dtiiig  the  Ameiicaii  and  SngUah  Beilroed  Omm  is  m  foOonB; 

16  Am.  A  Bog.  R  R  Cm. 


AOOOBB  AHB  BAnSFAOTIOV. 

When  sum  is  received  on  account  of  injuiy  without  expreai  agreement  that 
it  is  to  be  satirftotion,  presumption  is  that  it  was  so  intendea.  Lament  e. 
Washington  A  G.  R  Co.,  xr.  9A. 

AGSH0WLID6MXVT. 

Where  State  court  has  decided  that  acknowledgment  of  trust  deed  dying 
preference  is  insufficient,  U.  8.  court  will  not  pass  on  point  anew.  Bay  e. 
Alexandria  A  W.  R  Oo,,  zr.  647. 

AOT  OF  AMoaaaa. 

See  Statutb. 

AincnmnuLTOss  ahb  sziovtobs. 

.  In  action  by  administrator  to  recover  damam  for  causinff  death,  payment  to 
widow  cannot  be  pleaded  in  satisfaction.  Burlington,  O.  R  &  N.  K.  Oo.  e. 
Dowell,  zv.  168. 

Administrator  cannot  recover  for  personal  injuries  terminating  in  death  where 
evidence  fails  to  show  that  death  was  not  instantaneous.  Riley  Adm'z  e.  Conn. 
River  R  Ck).,  zv.  181. 

A0XVOT  AHB  AeBVTS. 

Judgment  against  agent  for  fhtud  while  acting  within  scope  of  his  agencv  on 
which  no  pavment  has  been  made,  is  no  bar  to  action  against  the  principal, 
though  principal  was  ignorant  of  fraud.  ICaple  e.  Cincinnati,  H.  &  D.  R  Co., 
zv.  M. 

Local  station-agent  has  no  general  authority  to  contract  to  furnish  cars  to 
shippers  at  oUier  stations  than  that  at  which  he  is  stationed.  Missouri  Pac  R 
Oo.  e.  Stults,  zv.  97. 

Agen<7  cannot  be  proved  by  oral  declarations  of  supposed  agent  Missouri 
Pac.  R  Co.  e.  Stults,  zv.  97. 

When  plaintiiTs  witness  on  cross-ezamination  admitted  that  he  went  with 
person  who  was  agent  of  company  and  compromised  claim  with  plaintiff,  and 
company  shows  tlutt  no  one  had  power  to  effect  a  compromise,  plaintiff  may 
abow  that  party  oJlins  on  him  represented  that  he  had  such  power.  BrowneU 
e.  Troy  A  Boston  R  Co.,  zv.  486. 

AIBBOnM.  

See  MuHiciPAi*  Subsobiftiohs. 
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8m  Cbo8biho«;  Fbhcbs. 

Oompaoy  faillDg  to  ersct  new  cattle-g^uards  under  a^^reement  with  Imndowner 
upon  removal  of  nis  fences  is  liable  for  injuries  oocumng  in  oonaequenoe.  Kis- 
Bouri  Pac.  R.  Oo.  «.  Lynch,  zr.  517. 

When  colt  confined  in  safe  enclosure  escapes  at  night  owing  to  negligence  of 
unknown  party  in  leaving  gate  open,  comninT  is  bound  to  use  ordinary  care  not 
to  run  over  such  colt.    AtcSiison,  T.  ft  8.  F.  K.  Co.  e.  Davis,  zv.  521. 

Where  horse  gets  on  trade  for  want  of  fenob  and  being  frightened  by  ap- 

{ broaching  train  is  hurt  without  coming  into  contact  with  train,  company  is  not 
lable,  in  default  of  wilful  misconduct  of  trainmen.    Schertz  «.  Indianapolis, 
etc.,  R.  Co.,  zv.  528. 

Company  is  bound  to  use  ordinary  care  and  diligence  as  to  cattle  ri^tfully 
on  hignway  at  public  crossing.  liane  v.  Kansas  City,  Ft.  8.  ft  G.  R.  Co.,  zv. 
526. 

When  cattle  killed  at  crossing  bv  hand-car,  speed  of  which  was  not  dimin- 
ished until  too  late,  by  reason  of  defective  brake,  to  avoid  injury,  company  was 
held  liable.    Missouri  Pac.  R  Co.  e.  King,  zv.  529. 

Company  is  liable  for  killinff  of  animals  at  point  where  it  is  bound  to  fence, 
'  notwithstanding  negligence  of  owner.    Burlington  ft  M.  R  Ca  e.  Franzen,  zv. 
580. 

Company  is  liable  for  killing  of  cattle  occasioned  by  failure  to  fence,  notwith* 
standi uff  fact  that  owner  pastures  them  in  unfenced  land  contiguous  to  nul- 
way  and  herd-law  is  in  force  forbidding  cattle  to  run  at  laige.  Atchison,  T.  ft 
8.  F.  R  Co.  V.  Riggs,  zv.  581. 

Mere  fact  that  owner  of  cattle  knew  of  company's  fulure  to  fence  when  he 
turned  out  cattle  to  graze  on  adjoining  lands  does  not  relieve  company  from 
liability.    Cressly  e.  I^orthem  R  Corp.,  zv.  540. 

When  animals  are  killed  at  crossing  through  negligence  of  company,  owner 
may  recover  damages  though  he  has  suffered  them  to  run  at  large  in  violation 
of  nerd-law.    Ala&ma  Great  Southern  R  Co.  e.  McAlpine  ft  Co.,  zv.  544. 

Company  must  use  eztraordinary  diligence  not  to  run  over  cattle  at  crossings. 
Alabama  Great  Southern  R  Co.  e.*  McAlpine  ft  Co.,  zv.  544. 

Company  is  only  bound  to  blow  whistle  or  rinr  bell  when  en^ne  is  within 
quarter  mile  of  station  or  crossing.  It  owes  no  other  duty  as  to  signals  to  cattle 
at  crossing.    Alabama  Great  Southern  R  Co.  e.  McAlpine  ft  Co.,  zv.  544. 

Party  having  possession  of  cattle  by  his  servant  may  bring  action  for  injury 
to  them.    Alabama  Great  Southern  K.  Co.  v.  Jones,  zv.  549. 

Letting  cnttle  loose  in  unfenced  field  adjoining  railroad  is  not  such  contriba- 
tory  negligence  as  will  defeat  recovery  when  such  cattle  are  killed  by  negligence 
of  railroad  company.     Alabama  Great  Southern  R  Co.  e.  Jones,  zv.  549. 

When  animals  were  killed  on  track  at  night  by  reason  of  defective  headlight 
which  did  not  give  light  far  enough  ahead  to  enable  engineer  to  stop  train  in 
time.  BM,  iSai  the  company  was  liable.  Alabama  Great  Southern  R  Co.  v. 
Jones,  zv.  549. 

Complaint  alle^ng  killing  of  stock  by  defendant  or  lessee  thereof  or  some 
person  unknown  is  bad  on  demurrer.  Wabash,  St.  L.  ft  P.  R  Co.  e.  R>okeret 
al. ,  z V.  558. 

Complaint  for  killing  cattle  alleging  that  railroad  was  not  securely  fenced,  is 
ffood.  If  road  could  not  be  properly  fenced  at  the  place,  this  is  matter  of 
Sefence.    Terre  Haute  ft  L  R  R  Co.  e.  Penn,  zv,  561. 

AFPBAIS. 

An  order  striking  out  answer  is  wppealaUe.  and  need  not  be  ezcepted  to  to 
entitle  party  to  have  it  reviewed.    Harlan  e.  St.  Paul,  M.  ft  M.  R  lOo.,  zv.  180. 

Where  no  ezception  is  taken  to  refusal  to  charge  as  requested,  appellate  court 
will  not  review  action  of  court  below.    Leahy  e.  Southern  Pac.  R  Co.,  zv.  280. 

Assignment  of  error  to  whole  charge  is  too  vague.  Houston  ft  T.  C.  R  Cou 
«.  Pinto,  zv.  288. 

When  substantial  rights  are  not  affected,  action  of  court  below  on  motion  to 
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make  complaint  more  oertalii,  will  not  be  reTened.  Lehnertz  v,  Minneapolis, 
etc..  R.  Ck>.,  XT.  870. 

When  Jury  has  neoessarily  found  all  facts  in  favor  of  plaintiff,  this  is  binding 
on  appellate  court.    Lake  Erie  &  W,  R.  Go.  v,  Zoffloger,  zv.  870. 

Court  will  not  reverse  for  improper  admission  of  evicKnce,  if  totally  immaterial. 
Ijake  Erie  &  W.  R  Co.  e.  Zofflnger,  xv.  870. 

Failure  to  charge  in  a  certain  wa;^  can  only  be  assigned  for  error  when  a  re- 

2 nest  is  made  so  to  charge  which  is  refused.  Carter  v,  Columbia  &  S.  C.  R. 
!o.,  XV.  414. 

Judge  should  state  in  bill  of  exceptions  that  no  jury  and  non-Jury  docket  was 
kept.  Affidavit  of  clerk  to  that  effect  will  not  be  looked  to.  Dinwiddle  v» 
Louisville  &  N.  R.  Co.,  xv.  488. 

Overruling  of  motion  to  state  separately  two  causes  of  action  in  one  complaint 
is  not  appealable  order.    Wabash,  St.  L.  &  P.  R.  Co.  v,  Rooker  et  al.,  xv.  558. 

When  cause  is  tried  without  jury  and  there  is  general  finding  for  defendant 
in  error  and  no  exception  by  plaintiff  in  error,  latter  cannot  raise  question  of 
^aw  on  matter  of  fact  not  decided  in  his  favor  and  not  admitted  by  pleadings. 
Otoe  Co.  e.  Baldwin,  xv.  668. 

ABBIT&ATIOV. 

Contract  that  servant  should  make  deposit  and  that  officer  of  coTporation 
«hould  be  sole  Judge  as  to  whether  corporation  was  entitled  to  hold  all  or  any 
part  of  it  on  account  of  misconduct  of  servant,  is  void  as  ousting  jurisdiction  of 
courts.    White  •.  Middlesex  R  Co.,  xv.  181. 


See  Malioioub  PBOSBOimoR. 

ASKGVXBVT. 

See  JuBiBDionoK. 

Agreement  construed  to  amount  to  equitable  assignment  of  part  of  daim  to 
attorney  which  he  might  enforce.    Canty  v.  Lattemar  et  al.»  xv.  880. 

ATTOSHST. 

Agreement  construed  as  equitable  assignment  of  part  of  claim  to  attorney  as 
oonungent  fee  and  not  champertous.    Canty  v,  Lattemar  et  al.,  xv.  880. 

Attorney  may  recover  sum  out  of  deposit  made  by  company  in  court  prior  to 
agreement.    Canty  «.  Lattemar  et  al.,  xv.  880. 

Parties  may  compromise  case  without  intervention  of  attorney,  notwithstand- 
ing agreement  of  plaintiff  to  pay  attorney  contingent  fee.  Court  will  not  on  that 
account  vacate  compromise.    Lament  v.  Washington  &  G.  R  Co.,  xv.  888. 

BACKIHG  TXAIV8. 

Reversal  of  engine  in  switchingand  making  up  trains  is  not  negligence  per  se. 
Jackson  e.  K.  C.  L.  &  8.  K.  R  R.  Co.,  xv.  178. 

When  party  is  injured  at  crossing  bv  backing  cars,  foremost  of  which  had  no 
light,  though  engine  had,  Questions  of  negligence  and  contributory  negligence 
were  for  jury.    Kohan  •.  Milwaukee,  etc.,  K.  Co.,  xv.  874 

Company  not  liable  for  running  over  licensee  on  track  with  backing  train  giv- 
ingsignal.    Hogan  v.  Chicago,  M.  &  St.  P.  R  Co.,  xv.  480. 

When  company  ran  train  on  street  without  brakeman  on  foremost  car,  and  in 
consequence  horse  was  frightened  and  ran  away  killing  owner,  company  was 
held  liable.  Complaint  in  this  case  held  sufficiently  definite.  Johnson  e.  St. 
Paul  &  D.  R  Co.,  XV.  467. 

When  company  in  backing  cars  in  town  was  required  by  law  to  station  roan 
on  last  car  to  warn  persons  off  track,  and  man  was  stationed  on  front  part  of 
last  car;  hM^  that  tne  law  was  not  complied  with,  and  the  question  of  nogfigenoe 
was  for  the  jury.    Leroy  v.  Midland  R.  Co.,  xv.  478. 
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Wbere  party  hMlDed  bin  of  peMe  Mid  obteined  inJiuetkNi  to 

holders  of  oofponiioD  from  moriiig  to  set  aside  illcgml  sfticement,  he  canaoC 
up  laches  OB  their  pari  in  aol  so  Boring.    Metiopolilan  Slevmled  B.  Ool  a. 
Minhsftsn  R  Co.  ei  aL,  xv.  1. 

Filing  of  bill  of  peace  is  withovl  effeei  unleai  ptfUwnary  or  Ifaial  jndgnoBt 
be  entered.    Metrc^KiliSan  Bevated  R.  Go.  e.  Manhattan  B.  Go.  el  aL,  xr.  1. 

When  laborar  was  intand  in  Uatling,  throai^  negligenee  of  foranaa  or  loesl 
bosa  Md  oonpany  was  liable,    ailnore  s.  KoithemFh&  &  Go.,  zr.  8M. 


Whether  defect  In  bnkeoonld  have  been  discoferad  bj  raasooableentt 

R  Co., 


pari  of  company  waa  for  jury.    Leshv  e.  Soathem  Pac  R  Co.,  zy.  880. 

Whether  or  not  brakemsn  oaed  club  to  set  up  brakes  contrary  to  ndes  was  for 
Jury.    Leshjr  s.  Southern  Psc.  R  Co.,  xr.  280. 

Where  pIsintiCs  cTidence  is  oontrsdictory  as  to  whether  new  form  of  bnke 
is  safer  than  old  one,  though  more  efltocioua,  there  is  no  evidence  of  neriigmee 
for  the  Jury,  In  esse  of  injury  occasioned  by  fracture.  Disher  «.  K.  Y.  CentrsL 
etc,  R  Co.,  XT.  883. 

In  this  case  eridence  hdd  insufficient  to  identify  a  rim  of  a  brolEen  brake 
wheel  put  in  eridence  or  to  wanant  conclusion  tost  fracture  was  csnscd  by 
defect  therein.    Disher  e.  N.  Y.  Central,  etc,  R  Co.,  xr.  888. 

When  brakeman  was  injured  by  defect  in  bnke  of  dammd  csr  which  he 
wss  engaged  in  hauling  in  company's  yard,  hM  it  was  a  risk  of  his  emj^oyment 
YeatoD  e.  Boston  A  Lowell  R  Corp.,  xr.  858. 

Company  held  liable  for  killing  cattle  with  hand  csr  at  crossiag,  owing  to 
defective  brske.    Mlssoori  Pftc  R  Ca  e.  Kinff.  xr.  689. 


In  action  by  servant  to  recover  for  injury  occasioned  by  insufficient  stay  ktii 
on  bridge  where  he  was  working,  when  contributory  nodigence  was  set  op  in 
using  stay-lath  as  scaffold,  ana  verdict  was  for  piaintjn,  new  trial  waa  not 
granted,  as  It  was  not  clear  that  verdict  would  be  for  defendant  on  ground  of 
accident.    McCune  e.  Northern  Pac  R  Co.,  xv.  178. 

There  can  be  no  recovery  for  death  of  brakeman  on  moving  trsin  caused  l^* 
striking  a  bridge  when  evidence  wholly  fails  to  show  that  deceased  was  uaiqg 
due  care.    Riley,  Adm'r,  v.  Conn.  River  R  Co.,  xv.  181« 

Company  buying  its  road  is  bound  as  to  its  servants  not  only  to  maintain  the 
bridges  in  as  good  repair  as  when  purchased,  but  to  supply  all  intent  defects  in 
original  construction.    Vosburg  e.  Lake  Shore  A  M.  8.  R  Co.,  xv.  848. 

Man  of  intemperate  habits  was  found  dead  at  close  of  dark  night  on  rulroad 
bridge  which  he  used  frequently;  hM  that  there  was  no  evidence  of  negligence 
by  railroad  company.    State  e.  Phila.,  W.  &  B.  R  Co.,  xv.  481. 

Company  not  responsible  for  death  of  brakeman  occasioned  by  low  bridga  of 
another  company  crossing  their  line.    Gibson  e.  Midland  R  Co.,  xv.  507. 

OATTU. 

Bee  AnncALS;  CBOSBDnes;  Fbrodhl 


Agreement  construed  not  to  be  champertous  and  to  amount  to  equitihle  amlga- 
ment  to  attorney  of  part  of  claim  which  he  wss  entitled  to  enforeo.    Canlj  t. 

Lattemar  et  al.,  xv.  990. 
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CHAVCEBT. 

SeeSquTTT. 

OHILDBSV. 

See  Pabent  and  Child. 

Company-  negligentlj  backing  freiebt  car  so  as  to  injure  minor  son  of  ferrant 
of  another  compauy  askisting  his  father  in  repairing  car  is  liable.  Penna.  Co. 
«.  Gallagher,  zv.  Mi, 

When  deceased  was  a  minor  and  was  killed  while  coupling  cars,  declarations 
by  him  in  his  lifetime  that  be  knew  how  to  couple  cars  are  inadmissible.  Penna. 
Co.  V.  Long,  XT.  845. 

Mother  may  recover  for  death  of  her  minor  son  employed  to  couple  cars  with- 
out her  consent,  though  not  contrary  to  her  known  will.  Penna.  Co.  «.  Long, 
XY.  845. 

Whether  company  is  negligent  in  setting  inexperienced  minor  to  couple  cars 
-with  different  styles  of  draw-bars — ^without  giving  special  instructions — ^is  for 
jury.    Penna.  Co.  v.  Long,  xv.  845. 

Mere  fact  that  company  employing  minor  with  parent's  consent  afterwards 
changes  his  duties  is  not  negligence.    Texas  A  Pac.  R.  Co.  v.  Carlton,  xv.  850. 

Company  may  employ  minor  of  years  of  discretion  without  parent's  consent 
In  case  of  injury,  parent  can  only  set  up  duty  of  company  to  minor  as  its  ser- 
▼mnt.    Texas  A  Pac  R.  Co.  e.  Carlton,  xv.  350. 

When  boy  of  five  under  charge  of  brother  of  nine  was  killed  at  crossing, 
question  whether  boys  and  their  parents  used  due  care  was  for  jury.  O'Connor 
V.  Boston  &  L.  R.  Co.,  zv.  862. 

When  child  strayed  from  public  park  on  track  and  was  injured,  jury  may 
inquire  whether  injury  would  or  would  not  have  occurred  if  company  had  per- 
formed its  duty  and  built  a  guard.    Hayes  «.  Michigan  Central  R.  Co.,  xv.  894. 

When  child  attempted  to  board  moving  car  and  parents  knew  of  danger,  held 
they  could  not  recover  for  injury.    Williams  v,  Texas,  etc.,  R.  Co.,  xv.  408. 

When  child  of  eighteen  months  escaped  from  mother  and  running  on  track 
was  injured,  held  it  was  for  jury  whether  the  mother  exercised  due  care.  McOeary 
«.  Eastern  R.  Co.,  xv.  407. 

Act  making  company  liable  for  value  of  stock  killed  in  cas^  of  failure  to  fence, 
does  not  render  it  liable  for  injury  to  child  caused  by  absence  of  fence  onlv. 
Walkenhauer  «.  Chicago,  B.  &  Q.  R.  Co.,  xv.  490. 

ClTUSa 

Bee  Municipal  BuBsoBiFTioirai 

OOmSOTIVG  LIHS8. 

Company  need  not  recdve  and  haul  car  from  connectingline  which  Is  so 
defective  as  to  be  dangerous  to  its  servants.  Texas  A  Pac.  R.  Co.  «.  Carlton, 
XV.  850. 

G0K80LIDATI0K. 

Franchises  and  privileges  of  old  companies  are  merged  and  exist  in  new  com^ 
pany.    Green  Co.  v,  Conness,  xv.  618. 

COK8TIT17TIOKAL  LAW. 

Legislature  may  authorize  municipality  to  issue  aid  bonds  and  to  levy  tax  to 
pay  same  with  or  without  popular  vote,  and  mav  by  retrospective  act  validate 
defective  bonds  irregularly  issued.    Otoe  Co.  v.  Baldwin,  xv.  568. 

Act  may  authorize  issue  of  municipal  aid  bonds  and  also  legalize  defective 
bonds  already  issued.    Otoe  Co.  v.  Baldwin,  xv.  568. 

Constitution  of  Nevada  does  not  permit  county  to  increase  existing  indebted- 
ness without  legislative  sanction.  Kight  of  legislature  to  grant  su(m  power  is 
limited.    Dixon  Co.  e.  Field,  xv.  595. 

Act  entitled  "An  act  to  amend  charter  of  the  C.  A  St.  L.  R  Co."  may 
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COJUTITUTIOJAI  LAW— OmtfntMl. 

contain  provisions  legalizing  inval id  municipal  elections  to  sabscribe  to 
pany's  stoclL    Jonesbbio  «.  Cairo  A  St.  L.  R  Co.,  xt.  6i5L 

» 

COVTBACT. 

^  See  CoHTBACTOR;  Tt.t.iwat,  Cohtbact.  ~ 

COKTBACTOB. 

Company  liable  for  Injair  to  person  caused  by  fall  of  derrick  fomisbed  by 
company  to  contractor  which  was  obvioualy  defective  when  deiivered  to  con- 
tractor.   Ck>nlon  «.  Eastern  R  R  Co.,  zy.  99. 

Corporation  is  liable  for  negligence  or  misconduct  of  servant  or  contractor  in 
same  cases  as  natural  person.     Hughes  v.  Cincinnati  &  8.  R  Co.,  xv.  100. 

Corporation  contracting  with  independent  contractor  to  build  road,  not  re> 
tainiug  rifht  to  control  mode  or  manner  of  doios  work,  is  not  liable  for  injury 
occasioned  by  negligence  of  the  contractor.  Aliter  where  it  retains  right  to 
control  mode  or  manner  of  doing  worlL.  Hughes  e.  Cincinnati  &  8.  K.  Co., 
XV.  100. 

Reservation  in  contract  of  rieht  to  direct  quantity  of  work  to  be  done  or  con- 
dition of  work  When  completed  does  not  render  company  liable  for  negligence 
of  contractor.    Hughes  e.  Cincinnati  &  S.  R  Co.,  xv.  100. 

Wliere  compaov  retains  control  over  mode  of  doing  certain  part  of  work 
only,  it  is  not  liable  for  n^ligence  of  contractor  in  performing  another  part 
Hughes  V.  Cincinnati  &  S.  R  Co.,  xv.  100. 

Company  is  not  liable  for  negligence  of  an  independent  contractor  as  regaids 
real  estate  unless  work  is  per  se  a  nuisance  or  injury  necessarily  results  from  the 
doing  of  the  work  in  the  manner  specified  by  the  contract.  Hughes  c  Cin- 
cinnati &  8.  R  Co.,  XV.  lOa 

Where  contractor  to  construct  road  assigned  contract  to  president  of  raHroad 
company  who  proceeded  to  construct  same,  corporation  was  liable  for  injury  to 
servant  caused  by  negUgeuce  in  course  of  oonfltraction.  Solomoa  R  R  Co.  e. 
Jones,  XV.  201. 

GOVTBDirTOBT  HEGUGEVCS. 

See  Nbougshgb  (Cohtbibutoxt). 

COBPOBATIOK. 

Is  not  estopped  to  move  to  have  contract  entered  into  by  its  officers  set  aside 
on  the  ground  of  fraud.  Jietropohtan  Elevated  R  Co.  v,  Manhattan  R  Co.  et 
al..  XV.  1. 

Moving  to  have  illegal  contract  of  officers  set  aside  Is  not  debarred  by  Judg- 
ment entered  with  assent  ef  said  officers  affirming  validitv  of  contract  enterra 
into  as  aforesaid.    Metropolitan  Elevated  R  Ca  e.  Manhattan  R  Co.  et  aL. 

XV.  1. 

Is  liable  for  negligence  or  misconduct  of  servant  or  contractor  as  a  natural 
person.     Hughes  v.  Cincinnati  A  8.  R  Co.,  xv.  100. 

Company  is  liable  for  injury  caused  by  fall  of  derrick  furnished  by  it  to  con- 
tractor when  same  was  obviously  defective  at  time  of  delivery  to  contractor, 
Conlon  e.  Eastern  R  Co.,  xv.  99. 

In  absence  of  evidence  to  contrary,  it  will  be  presumed  that  company  buiH 
road  and  company  is  liable  accordingly  for  injuries  to  servants  caused  by  defects 
iu  handcar  used  in  construction  of  road.     Solomon  R  R  Co.  e.  Jones,  xv.  201. 

Where  contractor  to  construct  railroad  assigned  contract  to  president  of  rail- 
road company  who  proceeded  to  construct  same,  corporation  was  liable  for  in  juiy 
to  servalit  occasioned  by  negligence  in  course  of  construction.  Solomon  R  R 
Co.  e.  Jones,  xv.  201.  -  — 

ooinrTiE& 

See  MuinoiFAii  Sub8gbifti0R& 
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COUFLnre  0AX8. 

• 

Evidence  as  to  usoftl  mode  of  coupling  and  tmoonpline  can  at  particular 
switch  is  not  admissible  to  sliow  that  party  was  not  guilty  of  contributory  negli- 
gence.   Chicago*  etc.,  R.  Co.  «.  Clark,  zr.  261. 

When  party  crushed  against  platform,  Tield  that  if  he  was  not  ^ilty  of  con- 
tributory negiigeDce,  company  was  not  guilty  of  negligence.  Chicago,  etc.,  R. 
Co.  V.  Clark,  zv.  261. 

When  injury  was  occasioned  in  coupling  cars  by  unblocked  frogs,  witness 
cannot  be  asked  what  danger  is  from  that  source  or  whether  a  person  coupliog 
cars  could  see  frogs  on  track.  Burlington,  C.  R.  &  N.  R.  Co.  v.  Coates,  Aam'r, 
XV.  266. 

When  servant  had  notice  of  danger  from  unblocked  frogs  and  was  killed,  ad- 
ministrator must  prove  freedom  from  contributory  negligence.  Burlington,  C. 
R.  &  N.  R  Co.  V.  Coates  Adm'r,  zv.  265. 

When  party  killed  in  coiipling  cars  by  projectine  timbers,  ffeid,  evidence 
tended  to  show  negligence  on  part  of  company  and  did  not  necessarily  show 
contributory  negligence  by  deceased.  Brown  «.  Atchison,  T.  &  8.  F.  K.  Co., 
XV.  271. 

Measure  of  care  required  on  part  of  railroad  company  to  its  servants  is  ordi- 
nary care.  Where  party  injured  is  guilty  q(  contributory  negligence,  he  may 
nevertheless  recover  in  case  of  gross  negligence.  Louisville,  etc.,  R  Co.  «. 
McCoy,  zv.  277. 

When  brakeman  fell  into  ditch  and  evidence  was  conflicting  as  to  how  far  he 
knew  of  condition  of  road,  verdict  was  left  undisturbed.  Houston  &  T.  C.  R 
Ck>.  9,  Pinto,  zv.  286. 

Brakemen  negligentljr  stepping  between  cars  may  nevertheless  recover  for 
subsequent  injury  occasionea  by  backing  up  of  cars  before  he  gives  the  signal. 
Romick  «.  Chica^.  R  I.  &  P.  R  Co.,  zv.  288. 

In  action  for  injury  while  coupling  cars,  court  will  not  strike  out  allegation 
in  complaint  that  draw-bars  were  *'  defective  and  insufficient."  Tiemey  «.  Bur- 
lington, C.  R  &  N.  R  Co.,  zv.  290. 

When  deceased  was  a  minor  and  was  killed  while  coupling  cars,  declarations 
by  him  that  he  knew  how  to  couple  cars  are  inadmissible.  Penna.  Co.  v.  Long, 
XV.  845. 

Mother  may  recover  for  death  of  her  minor  son  employed  to  couple  cars  with- 
out her  consent,  though  not  contrary  to  her  known  will.  Penna.  Co.  «.  Long, 
zv.  845. 

Whether  company  is  negligent  in  setting  minor  to  work  to  couple  cars  with 
different  styles  of  draw-bars  and  without  special  instructions,  ia  for  jury. 
Penna.  Co.  «.  Long,  zv.  845. 

COIFBTS. 

See  JuBiBDionoN;  Uhttbd  States  Coubtb. 

CBUnrAL  LAW. 

In  suit  to  recover  damages  for  killing  person  on  track  in  Tennessee  through 
failure  to  observe  statutory  precaution,  same  measure  of  proof  is  not  necessary 
as  to  convict  engineer  of  felony.  East  Tenn.,  Ya.  &  Ga.  R  Co.  v,  Humphreys 
Adm'r,  zv.  472. 

CBOssnro. 

See  Lights;  Signals;  Dutt  of  Cohpany. 

Failure  of  engineman  to  sound  statutory  signal  on  approaching  crossing  does 
not  render  company  liable  for  injury  occasioned  thereby  to  brakeman  who  is 
fellow-servant.    Randall  v.  Baltimore  &  Ohio  R  Co.,  zv.  248. 

Company  moving  and  switching  cars  after  dark  at  crossing  in  city,  bound  to 
take  means  to  notify  public  and  prevent  accident.  Peoria  &  P.  U.  R  Co.  v, 
Clayberg.  zv.  856. 

In  action  for  injury  at  crossing  of  private  way  at  grade  when  plaintiff  relies 
upon  negligence  of  engineer  and  want  of  flagman,  defendant  is  not  entitled  to 
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ruling  that  if  engineer  med  msooable  care  plaintiir  oonld  not  iMOfei,  Ot}Qa- 
nor  «.  Boston  A  L.  R  Co.,  xy.  888. 

In  action  for  injury  at  crossing  of  priyate  way  at  grade,  oooit  iboiikl  ooC 
charge  that  company  ia  bound  to  exercise  same  care  at  crossing  that  person 
usipg  it  is  bound  to  use  to  avoid  injury.  O'Connor  e.  Boston  &  L.  R.  Col,  xt.  363. 

Allegation  that  railroad  was  so  negligentl^r  constructed  at  croesine  that  train 
could  not  be  seen  by  person  on  highway  until  so  near  tliat  it  was  di^lcoh  or  im> 
possible  to  avoid  being  struck,  is  sufficiently  certain.  Lehnertz  «l  Minneapolis, 
etc..  R.  Co.,  XT.  870. 

When  car  was  moving  too  swiftly,  no  bell  was  run^,  and  there  waa  no  l^t 
on  forward  car,  this  constituted  Degligence.  Lal^e  £ne  A  W.  R  Co.  ei  Zomn- 
ger.  XV.  870. 

When  party  injured  at  crossing  by  backing  can  foremost  of  which  had  no 
light,  though  engine  had,  question  of  negligence  waa  for  jury.  Rohan  v.  Milwau- 
kee, etc.,  R,  Co.,  XV.  874. 

Statute  requiring  signal  on  approaching  crosaing  is  intended  only  to  provide 
warning  to  those  crossing  or  intending  so  to  do.  It  does  not  applv  when  by 
reason  of  failure  to  give  signal  parties  are  induced  to  approach  so  closely  that 
their  horses  are  frightened  by  noise  of  train  and  so  injury  ensuea.  Roaenbetger 
e.  Grand  Trunk  R  Co..  xr.  448. 

When  company  failed  to  provide  flagman  at  croeaine,  it  waa  liable  for  injury 
occasioned  by  frightening  of  horse  in  consequence.  Complaint  htid  sdlciently 
definite.    Johnson  v.  St.  Paul  &  D.  R  Co.,  xt.  467. 

When  company  in  backing  cars  in  town  waa  required  by  law  to  have  man 
stationed  on  last  car  to  warn  persons  off  track  and  man  was  stationed  on  front 
part  of  last  car.  Held,  that  law  was  not  complied  with,  and  question  of  negli- 
geoce  was  for  jury.    Levoy  e.  Midland  R  Co.,  xv.  478. 

COKTRIBTTTORT  NeOLIGENGB. 

In  action  for  killing  at  crossing,  habits  of  deceased  as  to  jumping  on  trsins  in 
motion  are  inadmissible  to  prove  contributory  negligence.  Peoria  &  P.  U.  R 
Co.  t>.  Clayberg,  xv.  850. 

Company  put  up  sign  at  crossing  of  much  travelled  private  way:  "  This  is  not  a 
public  Wfiy  and  is  daugerous."  Held,  as  matter  of  law,  court  could  not  say  it 
was  a  denial  of  right  to  cross,  and  that  person  crossing  did  so  at  his  own  risk. 
O'Connor  V.  Boston  A  L.  R.  Co..  xv.  862. 

When  boy  of  five  under  charge  of  brother  of  nine  was  injured  at  croasing, 
question  whether  boys  and  their  parents  exercised  due  care  was  for  jury. 
O'Connor  TJ.  Boston  &  L.  R.  Co.,  xv.  862. 

Declaration  of  bar-keeper  immediately  before  accident  that  plaintiff  had  had 
enough  was  inadmissible  to  prove  drunkenness.  Lake  Erie  &  W.  R  Co.  e. 
Zofflnger,  xv.  870. 

When  party  injured  at  crossing  by  backing  cars,  foremost  of  which  had  no 
liglit.  though  engine  had,  question  of  contributory  negligence  waa  for  jnry. 
Rohan  v.  Milwaukee,  etc.,  R.  Co.,  xv.  874. 

Duty  ab  to  Anhkals. 

Company  bound  to  use  ordinary  care  and  diligence  as  to  cattle  rightfully  on 
highway  at  public  crossing.    Lane  v.  Kansas  City,  Ft.  S.  &  G.  R  Co.,  xv.  526l 

When  cattle  killed  at  crossing  by  hand-car  running  at  high  rate  of  speed, 
which  could  not  be  stopped  in  time  owing  to  defective  brake,  company  was  held 
liable.     Missouri  Pac.  R.  Co.  e.  King,  xv.  629. 

When  animals  are  killed  at  crossing  through  negligence  of  company,  owner 
may  recover  damages  though  he  has  suffered  them  to  run  at  large  in  violation  of 
herd-law.    Alabama  Great  Southern  R.  Co.  v.  McAlpine  &  Co.,  xv.  544. 

Company  must  use  extraordinary  diligence  not  to  run  over  cattie  at  crossings. 
Alabama  Great  Southern  R  Co.  v.  McAlpine  &  Co.,  xv.  544. 

Company  is  bound  as  to  cattle  at  crossings  only  to  give  signals  when  within  a 
quarter  of  a  mile,  under  Alabama  statute.  Alabama  Great  Southern  R  Go.  e. 
McAlpine  ft  Co.,  xv.  544. 
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Exemplary  damages  are  recoverable  ia  case  of  gpross  negligence.  Louisrille, 
etc.,  R  Co.  V.  McCoj,  xv.  377. 

Verdict  of  $10,000  for  Injuries  to  brakeman  causing  permanent  disability  not 
excessive.    Atchison,  T.  &  S.  F.  R  Ck).  9.  Moore,  xv.  813. 

DEATH. 

See  ExBCUTOBB  and  Administratobs. 

Id  action  by  administrator  to  recover  damages  for  causiag  death,  pavment  to 
widow  cannot  be  pleaded  in  satisfaction.  Burlington,  C.  R.  &  N.  K.  Co.  «. 
Dowell,  XV.  158. 

Action  cannot  be  maintained  for  personal  injuries  resulting  in  death  where 
evidence  fails  to  show  that  death  was  not'instantaneous.  Kiiey,  Adm'x,  «.  Conn. 
River  R  Co.,  xv.  181. 

In  action  to  recover  damages  for  death,  evidence  is  admissible  as  to  condition 
of  remains  of  deceased.     Leaby  v.  Southern  Pacific  R  Co.,  xv.  380. 

Life-tables  are  admissible  to  show  expectancy  of  life  of  brakeman.  Burling- 
ton, C.  R  «fc  N.  R  Co.  V.  Coates,  Adm'r,  xv.  365. 

Instruction  as  to  damages  should  be  more  definite  than  that  they  must  com- 
pensate loss  sustained.    Burlington,  C.  R.  &  N.  R.  Co.  v.  Coates,  Adm'r,  xv.  365. 

In  action  for  death,  motion  will  not  lie  for  nonsuit  on  ground  of  contributory 
negligence.    Carter  f>.  Columbia  &  0.  R.  Co.,  xv.  414. 

Loss  of  society  and  protection  of  deceased  to  her  children  cannot  be  compen- 
sated in  damages.  Only  such  damage  is  recoverable  as  deceased  could  have 
claimed  had  she  lived.    'Nashville  &  C.  R.  Co.  v.  Smith,  xv.  469. 

No  action  lies  except  under  the  statute,  and  right  to  recovery  is  governed  by 
law  of«place  where  injury  occurred.  Hyde  o.  Wabash,  St.  L.  &  P.  R  Co.,  xv. 
508. 

Mother  has  no  right  to  recover  for  death  of  her  illegitimate  son.  Qibson  v. 
Midland  R  Co.,  xv.  507. 

In  action  by  administrator  for  death,  loss  or  injury  to  children  or  next  of  kin 
is  not  an  element  of  damage.  Chicago,  St.  L.  &  Isl.  O.  R  Co.  v.  Pound's  Adm'r, 
XV.  510. 

When  injury  occasioning  death  has  occurred,  subsequent  statute  giving  new 
cause  of  action  has  no  application.  Chicago,  St  L.  &  N.  O.  R  Co.  9.  Pound's 
AdmV,  XV.  510. 

Cause  of  action  must  be  stated  with  reasonable  certainty,  alleging  particular 
duty  and  a  breach  thereof.  Addison,  Adm'r,  v.  Lake  Shore  A  M.  S.  R.  Co.,  xv. 
513. 

Complaint  stating  names  of  next  of  kin  and  relationship  to  deceased  and  alleg- 
ing damage  to  ^em  is  sufficient.  Bamum,  Adm'x,  v.  Chicago,  M.  &  St  P.  K. 
Co.,  XV.  518. 

BEFECTIYS  CABS. 

Servant  does  not  assume  all  risks  in  going  under  defective  car  on  siding  to  re- 
pair same.  Where  rule  is  to  have  watchman  to  protect  such  car  and  company  fails 
to  do  so  and  injury  occurs  in  consequence,  question  of  negligence  is  for  jury. 
Luebke  v.  Chicago,  M.  &  St.  P.  R  Co..  xv.  188. 

Company  not  liable  for  injury  to  servant  from  defect  in  car  received  from 
another  company.  It  is  bound  only  to  provide  suitable  and  competent  inspec- 
tors of  such  can.    Mackin  v.  Boston  &  Albany  R  Co.,  xv.  196. 

SEBBIOK. 

Company  is  liable  for  injury  caused  b^  fall  of  derrick  furnished  by  it  to  con- 
tractor when  same  was  obviously  defective  at  time  of  delivery  to  contractor. 
Conlon  V.  Eastern  R  Co.,  xv.  99. 

When  servant  is  employed  in  operating  derrick  and  is  with  others  charged 
with  duty  of  keeping  rope  wet,  and  it  fails  to  do  so  and  rope  breaks,  injurmg 
servant,  he  cannot  recover.    Union  Pac.  R.  Co.  v.  Fray,  zv.  158. 
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Wben  mintitei  of  bosid  of  direeloffm  ibow  Unt  dirBdor 
And  miDutet  are  raid  and  apprared  at  aifaaeqoent  mcdap  ia 

director  and  otbera,  oouit  viil  decide  thai  direcuH-  m  vwed 

parol  erkieiice  to  oonUmrf .    JtaiopolitaB  Eleftted  R.  Col  a.  IJanhaiiia  IL  Cdi 
ei  al..  XT.  1. 


A  litMtjand  wboae  bomeatead  la  taken  Bar  diapoae  off 
oooaent  of  hit  wife.    Caoty  a.  Tiattrmar  ct  aL,  xr.  ML 

laVZTT. 

Bee  Bnx  ov  Pkais;  iMjuacnoar. 

Wben  bill  coDtaina  do equitr  but eridenoe abowa  thaico«piahiant  ii cufilW 

iiiiiniaiiwl 


to  legal  relief,  bill  will  not  be  digniaaed     MeUopolitaB  Elevated  &  Col  a. 
battan  R.  Co.  et  aL,  zr.  h 

Will  Dot  ioterfere  at  iDataoce  of  atockholdera  to  aDnal  agreeneat  modifriag 
lease,  uoleas  ricbta  of  third  partiea  intervene.  Metropolitan  Eleraled  K.  CSql  «. 
ManbattaD  R.  Co.  et  al.,  zt.  1. 

XBSOBf  AVB  APPBALl. 

Bee  Affbaia. 

SfTOPRL. 

CorporatioD  is  not  estopped  from  applying  to  bave  coutiact  or  agreement 
eotered  into  by  its  directors  set  aside  on  tbe  groond  of  fraud.  Metropolitan 
Elevated  R.  Co.  v,  MaobattaD  R  Co.  et  al.,  zt.  1. 

New  board  of  directors  not  estopped  to  take  steps  to  annal  contract  entered 
into  by  old  board.  Metropolitan  Elevated  R  Co.  si  Manhaitan  R  Co.  et  aL, 
zv.  1. 

Company  not  party  to  suit  DOt  bound  by  decree  entered  in  pursuance  of 
agreement  to  which  it  was  a  party.  Metropolitan  Elevated  R  Co.  e.  Manhattan 
R  Co.  et  al.,  zv.  1. 

Corporation  moving  to  have  contract  of  officers  set  aside  is  not  debarred  by 
Judgment  entered  with  assent  of  officers  affirming  validity  of  contract.  Metro- 
politan Elevated  R  Co.  v.  Manhattan  R.  Co.  et  aL,  zv.  1. 

Yerifled  petition  of  party  in  one  case  when  offered  in  evidence  against  him  in 
anotlier  case  does  not  operate  by  way  of  estoppel.  Solomon  R  R  Co.  a.  Jonea^ 
zv.  201. 

Municipality  is  estopped  by  recitals  of  election  in  bonds  to  deny  that  same 
was  held  in  statu toiy  manner,  but  it  is  not  estopped  to  set  up  lack  of  power 
to  issue  the  bonds.    Northern  Bank  of  Toledo  e.  Trustees,  zv.   575. 

Township  is  not  estopped  by  recitals  in  bonds  not  signed  by  town  clerk  as 
required  by  law.    Bissell  e.  Township  of  Spring  Valley,  zv.  685. 

Municipality  is  not  estopped  to  deny  facts  contained  in  certificate  of  State 
officers  registering  bonds  as  to  regularity  of  issue.    Dizon  Co.  e.  Field,  zv.  605. 

Recitals  in  municipal  aid  bonds  only  estop  corporation  to  deny  facts  which 
corporate  officers  had  by  law  authority  to  determine  and  to  certify  to.  Dizon  Co. 
«.  Field,  zv.  696. 

Recital  that  bond  is  authorized  by  certain  statute  does  not  estop  county  to 
show  that  issue  was  not  autliorized  by  vote  of  two  thirds  of  inhabitants  as  re- 
quired by  constitution.    Carroll  Co.  v.  Smith,  xv.  006. 

Town  is  not  estopped  by  recitals  in  aid  bonds  that  all  necessary  leigal  stepa 
have  been  tiULen  as  to  their  issue.    Craig  e.  Andes,  zv.  662. 
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SYIBEVCE. 

When  minutes  of  board  of  directors  show  that  director  voted  a  certain  way 
and  minutes  are  read  and  approved  at  subsequent  meeting  in  presence  of  that 
director  and  others,  court  will  decide  that  director  so  voted  notwithstanding 
parol  evidence  to  contrary.  Metropolitan  Elevated  R  Co.  9.  Manhattan  R.  Co. 
et  al.,  XV.  1. 

Agency  cannot  be  proved  by  oral  declarations  of  supposed  agent.  Missouri 
Pac.  R  Co.  V,  Stults,  xv.  97. 

Verified  petition  of  one  party  to  cause  is  admissible  in  evidence  on  trial  of 
another  cause  against  such  party  as  statement  or  admission,  but  is  not  conclu- 
sive and  carries  nothing  of  estoppel.     Bolomon  R.  R.  Co.  v.  Jones,  xv.  201. 

In  action  to  recover  damages  for  death,  evidence  is  admissible  as  to  condition 
of  remains  of  deceased.    Leahy  v.  Southern  Pacific  R  Co.,  xv.  280. 

Evidence  in  this  case  held  insufBcient  to  identify  rim  of  fractured  brake 
wheel  or  to  warrant  conclusion  that  fracture  was  caused  by  defect  therein. 
Disher  e.  N.  Y.  Central,  ete.,  R  Co.,  xv.  238. 

Declarations  of  engineer  at  time  of  accident  as  to  cause  are  admissible  as  part 
cf  res  gest».    McLeod  v,  Qinther*s  Admr  ,  xv.  291. 

In  action  bv  mother  to  recover  damages  for  death  of  minor  son,  while  coup- 
ling cars,  declarations  by  deceased  that  he  knew  how  to  couple  cars  are  inad- 
missible.   Penna.  Co.  9.  Long,  xv.  845. 

Declaration  of  bar  keeper  immediately  before  accident  that  party  had  had 
enough  was  inadmissible  to  prove  drunkenness.  Lake  Erie  £  W.  R  Co.  9. 
Zoffinger,  xv.  870. 

When  plaintiff's  witness  on  cross-examination  testified  that  he  went  with  per- 
son purporting  to  be  agent  of  railroad  company  and  agreed  with  plaintiff  as  to 
compromise  and  company  showed  that  no  one  bad  authority  to  compromise  with 
plaintiff,  lattor  may  show  that  agent  calling  on  him  represented  that  he  had  such 
authority.    Brownell «.  Troy  &  Boston  R  Co.,  xv.  498. 

Circular  not  proved  to  be  issued  by  company  defendant  is  not  admissible  to 
show  that  it  is  lessee  of  road  and  liable  under  stock  laws  as  such.  Atchison,  T. 
&  8.  F.  R  Co.  V,  Cruzen,  xv.  515. 

XXEGITTOXB. 

See  EzBOUTORB  Aim  Adminibtbatobs. 

I 

TEBESAL  OOmtTS. 

See  Unitbd  Statbs  Coubts. 

7ELL0W  8BBYAHT& 

See  SEBYANTa 

FEME  GOVSBT. 

See  Husband  and  Wnrs. 

FENCES. 

See  Animals. 

Where  city  in  granting  right  of  way  to  railroad  in  streets  requires  fences  to 
be  erected  and  covenants  to  be  signed  in  terms  of  ordinance,  any  peraon  suf- 
fering injury  through  want  of  fences  may  recover  damages.  Hays  o.  Michigan 
Central  R.  Co..  xv.  894. 

When  child  strayed  from  public  park  on  track  and  was  injured,  jury  may 
inquire  whether  injury  would  or  would  not  have  occurred  if  company  liad  built 
guard  as  required  by  ordinance.    Hays  e.  Michigan  Central  R.  Co.,  xv.  894. 

Act  making  company  liable  for  value  of  stock  Killed  in  case  of  failure  to  fence 
does  not  render  it  liable  for  injury  to  infant  child  caused  by  absence  of  fence 
only.    Walkenhauer  e.  Chicago,  B.  &  Q.  R.  Co.,  xv.  490. 

CJompany  failing  to  erect  new  cattle-guards  under  agreement  with  landholder 
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upoo  removal  of  hia  fence*,  is  liable  for  injuries  oocnrring  in  conseqiieiioe.  Mis- 
souri Pise.  R  Co.  V.  Lynch,  xr.  817. 

In  order  to  enable  luid-owner  building  fence  on  defaalt  of  railroad  campmnj 
to  do  so,  to  recorer  penalty  of  twice  the  cost,  be  must  build  the  fence  stnctl j 
in  accordance  with  statute  on  both  sides  of  right  of  way.  Wabash,  St  L.  &  P. 
R  Co.  V.  Zeigler,  zr.  619. 

When  colt  confined  in  safe  enclosure  escapes  at  night  owing  to  negligence  of 
unknown  party  and  gets  upon  track,  company  is  bound  to  use  ordinary  care  not 
to  run  over  it.    Atchison.  T.  &  S.  F.  R  Co.  v.  Davis,  zy.  521. 

When  horse  gets  on  track  for  want  of  fence  and  is  injured  without  oomiog 
into  contact  wiUi  train,  company  is  not  liable  unless  train  men  have  been  gailty 
of  wilful  misconduct.    Schertz  o.  Indianapolis,  etc.,  R  Co..  xv.  523. 

When  animals  are  killed  on  track  by  train  at  point  where  company  is  boand 
to  fence,  company  is  liable  notwithstanding  negligence  of  owner.  Burlington 
4b  M.  R  Co.  V.  Franzen,  xv.  530. 

Company  is  liable  for  killing  of  cattle  occasioned  by  failure  to  fence,  notwith- 
standing fact  that  owner  pastures  tbem  in  unfenced  land  contiguous  to  railroad 
and  track  and  herd-law  is  in  force  forbidding  cattle  to  run  at  large.  Atchison, 
T.  AQ.V.K  Co.  V,  Riggs.  xv.  631. 

Mere  fact  that  owner  of  cattle  knew  of  company's  failure  to  fence  when  he 
turned  cattle  out  to  graze  on  adjoining  lands  does  not  exempt  company  from 
liability.     Cressly  v.  Northern  R  Corp.,  xv.  540. 

Complaint  for  lulling  cattle  alleging  that  railroad  was  not  securely  fenced  Is 
ffood.  If  road  could  not  be  properly  fenced  at  the  place,  this  is  matter  of  defence. 
Terre  Haute  &  L  R  Co.  «.  renn,  xv.  561. 


Company  is  not  liable  for  damage  occasioned  by  spreading  of  fire  kindled  by 
section  men  repairing  road  under  section  foreman,  in  oroer  to  prepare  food. 
Harrier  v.  St.  Paul,  M.  &  M.  R  Co..  xr.  185. 

Company  is  not  liable  for  fire  occasioned  by  sparks  when  the  engine  is  of  ap- 
proved construction  and  in  good  condition  and  it  does  not  appear  Uiat  engineer 
was  guilty  of  mismanagement.    Atchison,  T.  &  S.  F.  R  Co.  o.  Riggs,  xv.  5S1. 

FBAUB. 

When  officers  of  corporation  enter  into  agreement,  corporation  itself  is  not 
estopped  to  subsequently  move  to  have  agreement  set  aside  as  fraudulent  Met- 
ropolitan Elevated  R  Co.  «.  Manhattan  R  Co.  et  al.,  rv.  1. 

The  evidence  held  insufficient  to  establish  fraud  on  part  of  directors  in  leasing 
road  and  subsequently  materially  modifying  the  lease  by  agreement.  MetropolH 
tan  Elevated  R.  Co.  v.  Manhattan  R  Co.  et  al..  xv.  1. 

Judgment  against  agent  for  fraud  wfiile  acting  within  scope  of  his  authority, 
on  which  no  payment  has  been  made,  is  no  bar  to  action  a^nst  principu, 
though  principal  was  ignorant  of  fraud.  Maple  v.  Cincinnati,  H.  &  D.  R  Oo., 
XV.  M. 

In  action  for  fraud  where  petition  states  that  fraud  was  not  discovered  until 
within  four  years  before  suit  brought,  answer  charging  that  cause  of  action  did 
not  accrue  within  four  years  before  suit  brought  because  fraud  was  not  com- 
mitted within  said  time  is  insufficient.  Maple  v.  Cincinnati,  H.  4b  D.  R  Co., 
XV.  94. 

niGETEinire  HOBsni 

Statute  requiring  sign-boards  and  signals  has  no  application  in  case  of  persoii 
travelling  on  road  near  and  parallel  to  track.  Bast  Tenn.,  Y.  &  G.  R  Co.  t. 
Feathers,  xv.  446. 

Statute  requiring  signal  on  approaching  crossing  is  only  intended  to  provide 
warning  to  those  about  to  cross.  It  has  no  application  where,  by  reason  of  failure 
to  sound  signal,  parties  are  induced  to  approach  so  close  tiiat  their  horses  ars 
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frightened  by  souDd  of  tndn,  and  so  injuiy  occurs.  Bosenberger  i>.  Qrand 
Trunk  R.  Co.,  xv.  448. 

Companv  held  liable  for  death  of  person  driying  horse  in  street,  which  horse 
ran  away,  f rip;htened  by  reason  of  construction  of  tracks,  failure  to  provide  flag- 
man at  crossiog,  and  moving  of  train  without  brakeman  in  front.  Complaint  m 
tiiis  case  held  sufficiently  definite.    Johnson  v.  St.  Paul  &  D.  R.  Co.,  xv.  467. 

Court  will  take  Judicial  notice  of  fact  that  box  car  at  crossing  in  state  o£  rest 
is  not  per  se  calculated  to  frighten  horses.  Gilbert  v.  Flint  &  P.  M.  R  Co., 
XV.  491. 

raocw. 

Witness  cannot  be  asked  what  danger  is  to  i>erson  coupling  cars  from  un- 
blocked frogs,  or  whether  such  person  can  see  frogs  on  track.  Burlington,  C. 
R  &  N.  R.  Co.  V.  Coates  Adm'r,  xv.  266. 

Where  injury  was  occasioned  by  unblocked  frog,  rule  of  company  may  be  put 
in  evidence  to  block  all  frogs.  Burlington,  C.  R.  &N.  R  Co.  v.  Coates, 
Adm'r,  xv.  265. 

Where  servant  coupling  cars  had  notice  of  danger  from  unblocked  frogs  and 
was  killed  thereby,  burden  is  on  his  administrator  to  disprove  contributory  neg- 
ligence.   Burlington,  C.  R  &  N.  R  Co.  v.  Coates,  Adm^r,  xv.  265. 

HAKD-CABS. 

Repairman  injured  while  travelling  on  hand-car  by  collision  with  extra  train 
running  without  notice  according  to  custom  of  company,  7iM  to  have  run  risk 
of  his  employment,  and  not  to  he  entitled  to  damages.  Penna.  R.  R.  Co.  v. 
Wachter,  xv.  188. 

Company  liable  to  servant  injured  by  latent  defect  in  hand-car  which  has  not 
been  properly  inspected  after  collision  causing  patent  defects.  What  is  proper 
inspection  is  for  jury.    Solomon  R.  R  Co.  «.  Jones,  xv.  201. 

When  section  foreman  is  injured  bv  defect  in  hand-car,  he  is  not  debarred 
from  recovery  on  ground  that  it  is  his  duty  to  supervise  repairs  of  hand-cars  on 
his  section.    Texas  &  Pac.  Ry.  Co.  e.  Kane,  xv.  218. 

When  servant  complains  of  defect  in  hand-car,  and  officer  promises  that  it 
shall  be  remedied,  servant  may,  without  contributory  negligence,  continue  to 
use  hand-car  for  Reasonable  time.    Texas  A  Pacific  Ry.  Co.  v,  Kane,  xv.  218. 

When  servant  knows  of  defect  in  hand-car  and  continuing  to  use  it,  is  injured 
in  consequence,  he  cannot  recover.    East  Tenn.,  etc.,  R.  Co.  v.  Smith,  xv.  224. 

Servant  continuing  to  ride  in  steam  hand-car,  wheels  of  which. had  patent 
defect,  held  debarred  from  recovering  for  injury  thereby  occasioned.  McQueen 
9.  Central  Branch  Northern  Pacific  K.  Co.,  xv.  226. 

EI0HWAT8. 

SeeSnmBTB. 

H01IE8TEAD. 

When  husband's  homestead  is  taken  by  process  of  eminent  domain,  he  may 
dispose  of  proceeds  without  his  wife's  consent  Canty  v,  Lattemar  et  ^, 
XV.  880. 

HOBflB  CABS. 

See  Stbbbt  Cabs. 


See  Fbightbniko  Hobsml 

HVflBAVB  AVB  WIVB, 

Wife  has  no  right  to  coxnpensation  paid  husband  for  taking  hk  land  for  horns- 
stead  purposes.    Canty  v.  Lattemar  et  al.,  xv.  880. 

15  A.  &  E.  R  Cas.— 44 
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Brftkcntto  was  dtitcted  bj  •■p-**''  to  look  back  at  point  vkere  tiadi:  imn 
bttween  high  Uwlu  of  now.  He  tfepped  to  ade,  fdl,  and  was  killed.  There 
was  noUiiDc  to  ibow  that  he  had  been  itnick  bj  snow-bank.  BOd  that  there 
was  no  etidtDce  of  neglijgenee  on  part  of  company.  Borlington,  C.  &  &  9.  R. 
Co.  9.  I>owell,  XT.  15S. 

Conpaajr  m  not  negiiffent  to  aerrants  in  kttinr  snow J»nk  stand  as  left  bj 
pkmg^    Bnrliniton,  C.  R.  &  N.  R.  Go.  a.  DowdL  xr.  IS 


nuoAL  onrrmACT. 

As  to  the  right  to  aet  aside  and  method  of  setting  snide  an  illegal  oontiact 
entered  into  bsr  the  oflloen  of  a  oorpotrntion.  Metropolitan  Rierated  BL  Co.  sl 
Manhattan  R  Co.  et  al..  xr.  1. 

Contract  that  serrant  shoold  mske  deposit  and  that  officer  of  company  slioakl 
be  sole  Judge  as  to  whether  company  was  entitled  to  bold  all  or  any  part  of  it 
on  account  of  miscoodoct  of  serrant,  is  void,  as  oostiqg  jurisdiction  ci  courts^ 
White  a.  Middlesex  R  Co.,  xr.  ISl. 


Bee  CBDiniAL  Law. 

XVfAVni 

Sea  Chiij>bxv;  Pabmht  AHB  Childl 


IMJUICTIOV. 

Where  psrty  has  filed  bill  of  peace,  and  obtained  inlonction  to  restrain  stodc- 
holders  of  corporation  from  moving  to  set  aside  illegal  agreement,  he  cannot  set 
up  laches  on  their  part  in  not  so  moving.  Metropoutan  fUerated  R  Co.  9.  Man- 
hattan R  Co.  et  al.,  xr.  1. 

Issuioe  of  temporary  injunction  to  restrain  municipsl  officers  from  issuing 
aid  honOB  does  not  preTent  bona-fide  holder  of  bonds  issued  after  injunction 
from  maiDtaining  title.    Carroll  Co.  v.  Smith,  xy.  606. 

Where  town  commissionerB  issue  bonds  without  obtaining  consent  of  stock- 
holders, and  fail  to  seal  them,  townsliip  will  be  enjoined  from  defending  on  that 
ground  against  a  bona-fide  holder.     Bernards  Township  e.  Btebbins,  xy.  634. 

XV8UBAVCE. 

When  person  was  killed  in  running  on  track  in  front  of  train  in  night  to  board 
train  moving  in  opposite  direction  on  parallel  track,  there  can  be  no  reooveiy 
under  insurance  policy  containing  clause  that  company  shall  not  be  liable  where 
death  is  occasioned  by  exposure  to  obvious  or  unnecessary  danger.  TutUe  s. 
Traveller's  Ins.  Co.,  xv.  4oiB. 

JVBOXEHT, 

Company  not  partj  to  suit  not  bound  by  decree  therein  entered  in  pursuance 
of  agreement  to  which  it  was  a  party.  Metropolitan  Elevated  R.  Co.  f>.  Man- 
hattun  R  Co.  et  al.,  xv.  1. 

Bill  of  peace  ineffectual  without  entry  of  preliminary  or  final  judgment.  Met- 
ropolitan Elevated  R.  Co.  v.  Manhattan  R  Co.  etal.,  xv.  1. 

Corporation  moving  to  have  illegal  contract  entered  into  by  its  officers  set 
aside  is  not  debarred  by  judgment  entered  with  assent  of  officers  i^rming  validity 
of  contract.    Metropolitan  Elevated  R.  Co.  v.  Manhattan  R  Co.  et  al.,  xv.  1. 

Judgment  against  agent  for  fraud  while  acting  within  scope  of  his  authority, 
on  which  no  payment  has  been  made,  is  no  bar  to  action  amiinat  principal, 
thoup:h  principal  was  ignorant  of  fraud.  Maple  9.  Cincinnati,  H.  A  D.  R  Co., 
XV.  94. 

Purchaser  of  overdue  aid  bonds  held  bound  by  judgment  in  mandamus  pro- 
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ceedings  to  which  vendor  has  been  party,  holding  the  bonds  void.  Louis  o. 
Brown  Township,  Iv.  680. 

Binds  all  parties  haying  hearing  and  opportunity  to  assert  rights,  though  all 
are  defendants  in  suit  and  as  between  them  no  issue  was  raised  or  adverse  pro- 
ceeding had.    Louis  v.  Brown  Township,  xv.  680. 

"When  duly  kept  alive,  retains  the  lien  acquired  by  its  original  entry.  Hay 
«.  Alexandria  &  W.  R  Co.,  xv.  647. 

JintlSDICTIOV. 

Court  cannot  admit  a  set-off  arising  out  of  a  distinet  ground  of  action  unless 
it  has  jurisdiction  in  such  actions,  even  though  defendant  declines  to  ask  Judg- 
ment for  possible  excess  in  his  favor.  Emery  v,  St.  Louis,  K.  &  N.  W.  R  Co., 
XV.  123. 

When  complaint  states  two  causes  of  action,  in  one  of  which  court  has  not 
jurisdiction,  demurrer  for  want  of  facts  does  not  reach  defect,  and  on  trial  evi- 
dence as  to  cause  of  action  in  which  court  has  no  Jurisdiction  should  be  excluded. 
Wabash,  St.  L.  &  P.  R.  Co.  v,  Rooker  et  al..  xv.  658. 

Suit  in  U.  8.  Circuit  Court  on  municipal  bonds  by  citizen  of  another  State 
holding  bonds  by  assignment  for  purposes  of  suit  only,  will  be  dismissed  as  to 
bonds  owned  by  citizens  of  same  State  as  municipality  and  also  as  to  bonds 
owned  by  citizens  of  other  States  to  a  less  amount  than  $500.  Bernards  Town- 
ship V.  Stebbins,  xv.  684. 

Four  judgments  were  assigned  to  A,  a  non-resident.  Two  belonged  to  resi- 
dents  and  two  to  non-residents.  Seld,  that  A  might  have  suit  in  equity  in 
Federal  Court  to  set  aside  the  entry  of  fraudulent  satisfactions  on  all  four. 
Hay  t>.  Alexandria  &  W.  R  Co.,  xv.  647. 

LA0HS8. 

See  LnoTATioiTS. 

Proceedings  instituted  by  one  stockholder  to  set  aside  alleged  illegal  contract 
of  corporation  enure  to  benefit  of  all.  Other  stockholders  not  guilty  of  laches 
in  failing  to  institute  or  join  in  such  proceedings.  Metropolitan  Elevated  R 
Co.  -p.  Manhattan  R.  Co.  et  al.,  xv.  1. 

Stockholders  are  not  guilty  of  laches  in  failing  to  act  together  to  set  aside 
illegal  corporate  agreement.  They  can  only  be  expected  to  act  together  at 
meeting  regularly  convened  to  elect  officers.  Metropolitan  Elevated  R.  Co.  o. 
Manhattan  R  Co.  et  al.,  xv.  1. 

When  party  files  bill  of  peace  and  obtains  injunction  to  restrain  stockholders 
from  bringing  suits,  he  cannot  afterwards  set  up  that  they  are  guilty  of  laches 
in  not  bringing  such  suits.  Metropolitan  Elevated  R  Co.  v,  Manhattan  R  Co. 
et  al.,  XV.  1. 

LADBEB8. 

Company  not  liable  for  injury  to  brakeman  from  defect  in  ladder  on  car  re- 
ceived from  another  companv.  Mackin  v.  Boston  &  Albany  R.  R  Co.,  xv.  196. 

Company  held  liable  for  death  of  freight  conductor  occasioned  by  defective 
ladder,  he  not  being  negligent  in  his  mode  of  using  same.  Richmond  &  D.  R 
Co.  9.  Moore's  Adm'r,  xv.  289. 

LEASE. 

Where  officers  of  company  modify  terms  of  lease,  equity  will  not  ordinarily 
interfere  to  annul  agreement  modifying  lease,  as  there  is  sufficient  remedy  at  law. 
It  will,  however,  interfere  when  rights  of  third  parties  are  involved.  Metro- 
politan Elevated  R  Co.  v,  Manhattan  R.  Co.  et  al.,  xv.  1. 

Where  bill  is  filed  to  rescind  agreement  modifying  lease,  fact  that  original 
lease  was  without  authority  of  law,  and  that  effect  of  decree  sought  would  be 
to  reinstate  it,  cannot  be  set  up  where  it  does  not  follow  that  such  would  be 
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effed  of  decree.    lletropoHtaii  Slerated  R  Go.  e.  Ifanhattan  R  Go.  et  «L, 

XT.  1. 

The  eTideDoe  beld  insafflcient  to  estfiblidi  fnnd  on  pert  of  directors  in  lemahig 
road  and  Bubeequeotly  materially  modifying  iease  by  agreement  Metropolitan 
Elevated  R  Co.  v.  Manhattan  R  Co.  et  al.,  xv.  1. 

Directors  alone  cannot  lease  road  or  materially  modify  existing  lease.  Stock- 
holders must  oonciir.  Metropolitan  ElcTated  R  Co.  e.  Manhattan  R  Co.  et 
al.,  XT.  1. 

Circular  not  proved  to  be  issued  by  defendant  is  not  admissible  to  proTe  that 
it  was  leasee  of  road  and  liable  as  such.  Atchison,  T.  4b  8.  F.  R  Co.  «.  Cmxen, 
XY.  516. 

Complaint  alleging  killing  of  cattle  by  defendant  or  some  lessee  thereof  or 
other  person  unknown,  is  bad  on  demurrer.  Wabash,  St.  L.  &  P.  R  Co.  «. 
Kooker  et  al.,  xv,  558. 

LICEVflB. 

See  TBBflPAflSKBa. 

As  to  whether  the  use  of  the  track  of  a  railroad  by  public  for  a  long  time  in 
this  case  was  evidence  of  a  license  or  not  was  for  jury.  Davis  e.  Chicago  & 
N.  W.  R  Co.,  XV.  424. 

Licensee  assumes  nsks  of  business  of  company  whose  way  he  uses,  but  may 
recover  for  injury  caused  by  negligence.  Davis  e.  Chicago  &  N.  W.  R  Co., 
XV.  424. 

Company  not  liable  for  runninff  over  licensee  on  track  with  backing  toun  giv- 
ing signal.    Hogan  e.  Chicago,  M.  &  St  P.  R  Co.,  xv.  489. 

UFE  TABLES. 

Are  admissible  to  show  expectancy  of  life  of  brakeman.  Burlington,  C.  R.  & 
N.  R  Co.  V.  Coates,  Admr.,  xv.  265. 

LIOHTS. 

Company  is  not  liable  for  injury  to  Tepairman  on  hand-car  by  reason  of  fmiliire 
of  fellow-servants  on  approaching  engine  to  show  headlight  In  foggy  weather. 
Pennsylvania  R.  R.  Co.  v.  Wachter,  xv.  188. 

Failure  to  have  light  on  forward  car  on  approaching  street  crossing  Md,  with 
other  facts,  evidence  of  n^ligence.  Lake  Erie  &  W .  R  Co.  «.  Zoffinger,  xv. 
870. 

When  party  injured  at  crossing  by  backing  cars  foremost  of  which  had  no 
light  though  engine  had,  questions  of  negligence  and  contributory  negligenoe 
were  for  jury.    Rohan  e.  Milwaukee,  etc.,  R  Co.,  xt.  874. 

Street  cars  not  bound  to  have  such  lights  as  will  enable  driver  with  aid  of 
street  lights  to  avoid  accident.    Memphis  City  R.  Co.  e.  Loeue,  Admr.,  xv.  459. 

When  animals  were  killed  on  track  at  night  by  reason  of  defective  headlight 
which  did  not  give  light  far  enough  ahead  to  enable  engineer  to  stop  train  in 
time,  held  that  company  was  liable.  Alabama  Great  Southern  R  Co.  «. 
Jones,  xiv.  549. 

LIXITATI0H8. 

See  Laches. 

In  action  for  fraud,  when  petition  avers  that  fraud  was  not  discovered  untQ 
within  four  years  before  suit  brought,  answer  charging  that  cause  of  action  did 
not  accrue  within  four  years  before  suit  brought,  oecause  fraud  was  not  oom> 
mitted  within  said  time,  ifl  insufficient.    Maple  e.  Cincinnati  H.  &  D.  Co.,  xr.  94. 

Two  vears'  limitatii>n  up|)liesto  actions  against  railroads  for  injury  occasioned 
by  neghgence  of  a  fellow  employee  in  all  cases  under  Kansas  statute.  Atchison, 
T.  &  8.  F.  R.  Co.  V.  King,  xv.  830. 

The  three  years*  limitation  act  to  actions  for  personal  injuries  in  New  Tork 
held  applicable,  and  not  the  one  year  act.  Watson  e.  48d  St  &  Grand  St.  Feny 
R.  R  Co.,  XV,  486. 
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KALICIOirS  PBOSECVTIOV. 

GompaDy  may  maintain  action  against  person  maliciously  cansins  arrest  of 
engineer  running  train.  Pleadings  need  not  ayer  result  uf  defendant's  suit 
against  servant  when  same  is  admitted  to  be  false  and  malicious.  8t  Johnsbury 
A  L.  0.  R  Co.  V.  Hunt,  zt.  118. 

ITATniTKD  WOXEH. 

See  HXTBBAHD  JJXD  Wdtb. 

KAHBAMIJS. 

In  Kansas,  Board  of  Gounty^  Commissioners  may  be  compelled  by  mandamus 
to  levy  taxes  to  meet  bonded  mdebtedness,  though  there  is  no  vacancy  in  office 
of  township  trustee.    Board  Co.  Comm.  Cherokee  Co.  v,  Wilson,  zt.  625. 

When  refused  on  grounds  conclusiye  against  right  of  plaintiff  to  recover  in 
any  action  whatever,  Judgment  is  conclusive  of  that  fact.  Louis  «.  Brown 
Township,  xv.  680. 

When  used  as  action  at  law  to  recover  money,  is  subject  to  principles  govern- 
ing other  money  actions.    Louis  v.  Brown  Township,  xv.  680. 

MASTSB  AVB  8BBVAHT. 

See  SBBVAinn. 

XSETIKG. 

Stockholders  can  only  be  expected  to  act  together  at  meeting.  Metropolitan 
Elevated  R  Co.  o.  Manhattan  K.  Co.  et  al.,  xv.  1. 

MUIUTS8. 

See  RiBGK>B06. 

KOBTGAOB. 

Where  city  without  authori^  guanmteed  payment  of  interest  on  railroad 
bonds  and  on  maturity  took  and  held  same,  hM  that  trust  deed  siven  to  secure 
bonds  would  enure  to  benefit  of  city  as  against  subsequent  Uenhmders.  Hay  i>. 
Alexandria  &  W.  R  Co.,  xv.  647. 

WnnCIPAL  8UB8CBIPTI0H8. 

POWBR  TO  SUBSCBIBB  AHB  ISfiUB  BOHBfl. 

Lenslature  may  authorize  municipality  to  issue  aid  bonds  and  to  levy  tax  to 
pay  them,  with  or  without  popular  vote,  and  may  by  retrospective  «ct  validate 
aetective  and  irregular  bonds.    Otoe  Co.  v.  Baldwin,  xv.  568. 

Act  may  authorize  issue  of  municipal  aid  bonds,  and  also  validate  such  bonds 
as  are  irregularly  issued.    Otoe  Co.  v.  Baldwin,  xv.  668. 

Under  terms  of  law,  held  that  townships  could  not  issue  aid  bonds  until 
county  refused  to  do  so  or  refused  within  reasonable  time  to  call  meeting  to 
coDsider  question.    Northern  Bank  of  Toledo  v.  Trustees,  xv.  676. 

Legislative  authority  is  required  for  the  valid  issue  of  municipal  aid  bonds. 
Dixon  Co.  V.  Field,  xv.  695. 

Constitution  of  Nevada  does  not  allow  county  to  add  to  existing  indebtedness 
without  legislative  sanction.  Right  of  legislature  to  grant  such  power  is  limited. 
Dixon  Co.  V.  Field,  xv.  695. 

The  latest  decision  of  State  court  as  to  validity  of  aid  bonds  will  not  be  fol- 
lowed b^  the  Supreme  Court  of  the  United  States  when  in  conflict  with  previ- 
ous decisions,  and  when  not  made  at  time  when  rights  in  suit  were  acquired. 
Carroll  Co.  v.  Smith,  xv.  606;  Qreen  Co.  v.  Conness.  xv.  618. 

Power  given  by  city  charter  to  borrow  mone^  and  issue  bonds  therefor  does 
not  warrant  issue  of  bonds  to  pay  for  subscripuon  to  railroad  stock.  Jonesboro 
t.  Ciuro  &  St.  L.  R.  Co.,  xv.  615. 

Where  in  above  case  nftcr  acquisition  of  power,  constitution  was  passed  pro- 
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hibiting  munici|>a1  Bubscriptions  except  whexe  authorized  hj  exieting  Uwk,  hdi 
(hat  municipalitj  came  under  exception.  Jonesboro  «.  Oiuro  &  St.  L.  R.  Co., 
XT.  615. 

Act  entitled  "  An  act  to  amend  charter  of  the  C.  &  St  L.  R  Go.**  may  con- 
tain proyisions  legalizing  invalid  municipal  elections  to  subscribe  to  company's 
BtoclL    Jonesboro  e.  Cairo  &  St.  L.  R  Co..  xr.  615. 

Power  to  subscribe  in  this  case  was  derived  from  charter  of  railroad  company. 
Adoption  of  subsequent  constitution  requiring  vote  of  people  did  not  affect  the 
power.    Howard  Co.  «.  Piiddock,  xv.  &1 ;  Dallas  Co.  v.  McEeiizie,  xv.  622. 

To  WHAT  Company  Bonds  mat  bb  Issusd. 

Where  railroad  charter  gives  right  to  counties  to  issue  aid  kmnds  and  oompanT 
consolidates  with  another,  counties  may  issue  aid  bonds  to  aasist  oonsolidttea 
company.    Green  Co.  e.  Conneas,  xr.  618. 

Ratification. 

The  act  in  this  case  held  to  validate  bonds  previously  issued  irregulsrly.  Otoe 
Co.  e.  Baldwin,  xv.  568. 

Where  city  without  authority  votes  to  subscribe  for  railroad  stock,  genenl 
statute  declaring  all  elections  theretofore  held  valid,  cures  defects.  Jonesboro  c 
Cairo  ft  St.  L.  R  Co.,  xv.  615. 

KLBCTION& 

Two  thirds  of  the  voters  actually  voting  must  assent  to  issue  of  aid  bonds  tiy 
county.    Carroll  Co.  e.  Smith,  xv.  606. 

Pbogebdinos  TO  Procurb  Issub  of  Bonds  and  Execution. 

Signature  of  countv  clerk  is  essential  to  validity  of  bonds,  even  though  he  had 
no  discretion  to  withhold  it.    Bissell  v.  Township  of  Spring  Valley,  xv.  585. 

Where  orders  for  subscriptions  to  stock  are  made  at  aajoumed  and  speciAl 
terms  of  court,  at  which  judges  are  present,  and  last  order  was  made  in  rqraUr 
term,  it  will  be  presumed  that  special  and  adjourned  terms  were  regularly  oailed 
and  held.    Dallas  Co.  e.  McEenzie,  xv.  623. 

Judgment  of  New  York  county  court  in  proceeding  to  bond  town  may  be 
questioned  for  want  of  jurisdiction.  Burden  of  proving  such  want  of  jorudic- 
tion  rests  on  town.    Craigi?.  Andes,  xv.  66d. 

In  proceedings  in  New  York  to  bond  a  town,  jurisdiction  is  only  conferred  oq 
county  judge  when  petition  is  presented  in  proper  form.  Judge  cauDOt  pas 
coDclusively  on  form  of  petition.     Craig  v.  Andes,  xv.  662. 

In  New  York  petition  of  tax-payers  for  issue  of  aid  bonds  must  be  absolute  in 
form.  If  conditioned  on  certam  location  the  petition  is  ineffectual.  Craig  f. 
Andes,  xv.  662. 

The  above  principle  applies  where  the  application  of  some  of  the  petitioDen 
only  is  conditioned  on  location,  the  remainder,  however,  not  constituting  a  ma- 
jority of  tax-payers  or  property,  and  the  whole  being  tmted  as  one  petitioo. 
Craig  V.  Andes,  xv.  662. 

The  petition  was  signed  and  the  order  made  in  above  case  prior  to  passage  of 
act  authorizing  conditional  petitions.  Eeld,  latter  act  had  no  application,  and 
did  not  validate  proceedings.    Craig  v.  Andes,  xv.  662. 

The  proceedings  in  this  case,  instituted  in  1870.  were  held  not  affected  by  the 
provisions  of  the  New  York  act  of  1870,  defining  the  powers  of  conunissioaen 
appointed  under  the  act  of  1869.    Craig  v.  Andes,  xv.  662. 

Rbgibtbation. 

Outstanding  bonds  are  not  entitled  to  benefit  of  registration  act  unless  law  u 
to  registration  is  strictly  complied  with.  Bissell  e.  Township  of  Spring  Valley. 
XV.  585. 

Bonds  must  comply  with  requisitions  of  law  as  to  registij  and  certificate  be- 
fore  they  are  issued.  Innocent  purchasers  are  bound  to  uquire  whether  lav 
has  been  complied  with.     Hoff  v.  Jasper  Co.,  xv.  692. 
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mnriCIPAL  VfTBWBXPTlOSB^Chntinued. 

Statute  requiriDg  State  auditor  to  register  municipal  bonds,  and  to  certify  that 
m]l  conditions  of  law  as  to  their  issue  have  been  complied  with,  calls  for  exercise 
on  his  part  of  no  judicial  function.    Hoff  9.  Jasper  Co.,  xy.  692. 

Municipality  is  not  estopped  by  certificate  of  State  officers  registering  bonds 
to  deny  facts  certified  to.    jDixon  Co.  «.  Field,  xy.  595. 

Recitals. 

Municipality  is  estopped  by  recitals  of  election  to  deny  that  same  was  held  in 
manner  proyided  by  law,  but  it  is  not  estopped  to  set  up  lack  of  power  on  its 
part  to  issue  bonds.    Northern  Bank  of  Toledo  v.  Trustees,  xv.  575. 

The  general  doctrine  in  reference  to  the  effect  of  recitals  considered.  North- 
ern Bank  of  Toledo  v.  Trustees,  xv.  575. 

Township  is  not  estopped  by  recitals  in  bonds  not  signed  by  county  clerk  as 
required  by  law.    Bissell  v.  Township  of  Spring  Valley,  xy.  5^6. 

Recitals  in  municipal  aid  bonds  only  estop  corporation  to  deny  facts  which 
corporate  officers  had  by  law  authority  to  determine  and  to  certify.  Dixon  Co. 
«.  Field,  xy.  595. 

Recital  that  bond  is  authorized  by  certain  statute  does  not  estop  county  to 
show  that  issue  was  not  authorized  by  vote  of  two  thirds  of  yoters  as  required 
by  constitution.    Carroll  Co.  v.  Smith,  xy.  606. 

Bonds  are  not  inyalid  in  hands  of  bona-fide  holders  though  voted  and  issued  in 
excess  of  statutory  limit,  if  recitals  import  valid  issue.  Dallas  Co.  v.  McEenzie, 
XV.  622. 

Recitals  that  all  necessary  legal  steps  have  been  taken  to  comply  with  statute 
does  not  estop  town  to  question  validity  of  bonds  in  hands  of  bona-fide  holders. 
Craig  0.  Andes,  zv.  662. 

iKJUNCnON. 

Issuing  of  temporary  injunction  to  restrain  municipal  officers  from  issuing  aid 
bonds  does  not  prevent  bona-flde  holder  of  bonds  issued  after  injunction  from 
maintaining  title.    Carroll  Co.  v.  Smith,  xv.  606. 

Suits. 

Aid  bonds  are  debts  of  county.  Holders  are  entitled  to  payment  out  of  gene- 
ral fund  of  county  raised  by  taxation  for  ordinary  use,  after  exhausting  special 
fund.     Enox  Co.  Ct.  v.  United  States  ex  ret.,  xv.  624. 

In  Kansas,  Board  of  Countj^  Commissioners  may  be  compelled  by  mandamus 
to  levy  taxes  to  meet  bonded  indebtedness,  though  there  is  vacancy  in  office  of 
township  trustee.    Board  Co.  Comm.  Cherokee  Co.  v.  Wilson,  xv.  625. 

When  mandamus  to  levy  taxes  to  pay  municipal  bonds  is  refused  on  grounds 
conclusive  against  right  of  plaintiff  to  recover  in  any  action  whatever,  judgment 
is  conclusive  of  that  fact.    Louis  v.  Brown  Township,  xv.  630.   . 

Suit  in  United  States  Circuit  Court  on  municipal  bonds  by  citizens  of  another 
State  holding  bonds  by  assignment  for  purposes  of  suit  only  will  be  dismissed 
altogether  as  to  bonds  owned  by  citizens  of  same  State  as  municipality  and  also 
as  to  bonds  owned  by  citizens  of  other  States  to  an  amount  less  than  $500.  Ber- 
nards Township  v,  Stebbins,  xv.  684. 

DEFBNCB& 

Purchaser  of  overdue  aid  bonds  after  judgment  in  suit  to  which  vendor  is 
party  that  same  were  void,  is  bound  by  judgment.  Louis  v.  Brown  Township, 
XV.  680. 

Where  town  commissioners  issue  bonds  without  obtaining  consent  of  stock- 
holders and  fail  to  seal  them,  the  township  cannot  defend  against  a  bona  fide 
holder  on  that  ground.    Bernards  Township  v.  Stebbins,  xv.  684. 

Where  city  without  authority  guaranteed  payment  of  railroad  bonds  and  on 
maturity  paid  them  and  held  them,  ?isld,  that  decision  of  State  court  that  trust 
deed  given  to  secure  bonds  enured  to  beoefit  of  company  would  be  followed 
in  United  States  Court,  and  that  at  any  rate  subsequent  lienholders  could 
not  contest  lieu.     Hay  v,  Alexandria  &W.'R.  Co.,  xv.  647. 
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866  MmnciPAii  SuBBCBOPmnn. 

City  ordinsDoe  gnmiing  right  of  waj  In  streetA  and  reqinrng  endkiB  of 
fences,  held  to  amount  to  oootract  to  latter  effect,  without  apeciftl  ootieeL  EajtM 
e.  Michigan  Central  R.  Co.,  zt.  304. 

Hay  require  railroad  to  erect  guard  between  its  line  and  public  pnlL  Hayes 
e.  Michigan  Central  R  Co.,  xt.  304. 


See  AhimaIiS:  Bagkxho  Tbaxhs;  BLAflme;  Beakbb;  Budob;  Chiu»e5; 
CoiTPLiHo  Cabs;  CBOflsnvGs;  Death;  Debbicx;  Fmcma;  Fibs;  Frightd- 
nio  HoBSRS;  Fitooe;  Hahd-cabs;  Ice  ahd  Show;  Laddkbs;  Lickvse; 
Liobtb;  Kouhd-housb;  Sbbyahts;  Sighals;  Sfkkd:  Stkfs;  StbxbtCabs; 
Switch;   Tblbobafh;  Tobfbdo;    TEBSPAflBSBS;   Tbebtlk-wobk;  Tuks- 

TABLE. 

Iron  Coj>i]ed  smoke-stacks  close  to  track;  a  passinr  train  knocked  them  down 
on  plain  till,  who  was  a  signalman  on  the  railroad.  2/e2tf,  onestion  of  iron  com- 
pany's  negligence  was  for  the  Juiy.    Martin  e.  North  Star  Iron  Works,  zr.  156. 

Instruction  as  to  negligence  need  not  define  certain  claimed  theories  of  proof 
where  no  principle  reauisite  for  recorer^  is  omitted.  Matters  snppletoiy  in 
character  merely  may  be  omitted.  Peoria  A  P.  U.  R  Co.  e.  Claybeig,  xr. 
856. 

The  term  "  culpable"  nM^lieenoe  held  to  be  used  in  same  sense  as  "blamabie*' 
negligence.    Peoria  d;  P.  u.  Ky.  Co.  e.  Clayber^.  xv.  806. 

Where  facts  found  lead  to  irresistible  conclusion  of  negligence  the  qnesdoo  is 
for  the  court.  In  all  other  cases  it  is  for  the  jury.  Hogan  e.  Chicago,  M.  A  St 
P.  R  Co.,  XV.  489. 

Where  from  special  findings  the  court  find  for  defendant,  a  seDeral  Terdict 
for  plaintiff  will  be  disreganled.  Hogan  e.  Chicago,  M.  d;  St.  F.  R  Co..  zt. 
489. 

Company  is  bound  to  ordinary  care  of  Bhip|>er  and  his  serrants  employed  in 
lading  car  at  chute.  In  such  case  company  is  liable  for  iniury  done  to  such 
servants  by  car  left  unattended  on  track  which  is  propelled  by  wind.  Union 
Pac.  R  Co.  V,  Harwood,  xv.  494. 

VSGUOSKCE  (OOVTBIBITTOBT). 

See  Animals;  Backing  Tbainb;  Bbaxbs;  Bbidgbs;  Childbsn;  Coufung 
Cars;  Crossings;  Death;  Derrick;  Frogs;  Hand-cars;  Ladders;  License; 
Lights;  RopND-HousE;  Servants;  Steps;  Street  Cars;  Switch;  Tele- 
graph; Torpedo;  Trespassers;  Trestle-work;  Txtrntablb. 

When  signalman  injured  by  falling  of  smoke-stacks  piled  b^  iron  company 
near  track  which  are  overthrown  by  passing  train,  Jidd,  that  neither  signainisu 
nor  railroad  company  were  guilty  of  such  contributory  negligence  as  to  preclude 
recovery  against  iron  company.    Martin  e.  North  Star  Iron  Works,  xv.  ISft. 

Party  is  not  necessarilv  guilty  of  contributonr  negligence  because  dnnpr 
might  have  been  seen  and  avoided,  if  seen.  Baldwin  e.  St.  L.,  K.  &  N.  W.  R 
Co.,  XV.  186. 

Where  accident  occasioning  death  is  not  seen,  evidence  of  sober  habits  of  de- 
ceased is  admissible  to  disprove  contributory  negligence.  Chicago,  etc.,  R  Co. 
e.  Clark,  xv.  961. 

The  charge  as  to  comparative  negligence  in  this  case  held  good,  there  beio^ 
no  undue  stress  laid  on  the  negligence  of  the  company.  Peoria  &  P.  U.  R  Co. 
e.  Clayberg,  xv.  856. 

When  person  on  track  is  killed  in  Tennessee  through  failure  to  observe  statu- 
tory precautions,  his  contributory  negligence  goes  m  mitigation  of  damages. 
Nashville  &  C.  R  Co.  v.  Smith,  xv.  469;  East  Tenn.,  Ya.  &  Qa.  R  Co.  c 
Humphreys,  Adm'r,  xv.  472. 
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VOVSUIT. 

Should  only  be  awarded  where  there  is  total  failure  of  eTidence  to  sustain 
plaintifTs  case.    CSarter  v.  Ck>lumbia  &  G.  R  Co.,  xr.  414. 

In  action  for  death,  motion  for  noDsuit  on  ground  of  contributory  negligence 
will  not  lie.    Carter  e.  Columbia  &  G.  R  Co.,  xv.  414. 

Will  not  be  ordered  when  evidence,  construed  as  favorably  as  possible  for 
plaintiff,  tends  to  prove  facts  necessary  to  recoveiy.  Fitts  v.  Cream  City  R 
Co.,  XV.  462. 

OFFICEEB, 

When  officers  make  illegal  modification  of  existing  lease  there  is  no  remedy 
in  equitv  unless  rights  of  tliird  parties  are  affected.  Metropolitan  Elevated  R 
Co.  V.  Manhattan  R  Co.  et  al.,  xv.  1. 

When  officers  of  corporation  enter  into  agreement  corporation  itself  is  not 
estopped  from  subsequently  applying  to  have  same  set  aside  as  fraudulent. 
MetropoliUin  Elevated  R  Co.  «.  Manhattan  R  Co.  et  al.,  xv.  1. 

New  board  of  directors  may  take  steps  to  annul  contract  entered  into  by  old 
board.    Metropolitan  Elevat^  R  Co.  e.  Manhattan  R  Co.  et  al.,  xv.  1. 

Corporation  moving  to  have  illegal  contract  entered  into  by  its  officers  set 
aside  is  not  debarred  by  Judgment  entered  with  assent  of  officers  affirming  valid- 
ity of  contract.     Metropolitan  Elevated  R  Co.  v,  Manhattan  R  Co.  et  al., 

XV.  1. 

Evidence  held  insufficient  to  establish  fraud'on  part  of  directors  in  leasing  road 
and  subscMQuentlv  by  agreement  materially  modifying  lease.  Metropolitan  Ele- 
vated R  Co.  V,  Manhattan  R  Co.  et  al.,  xv.  1. 

Directors  cannot  alone  lease  road  or  materially  modify  existing  lease.  Stock- 
holders must  unite  with  board.  Metropolitan  Elevated  R  Co.  e.  Manhattan  R 
Co.  et  aL,  xv.  1. 

Contracts  entered  into  on  behalf  of  their  respective  corporations  by  boards  of 
directors  having  three  members  in  common  are  voidable  at  election  of  stock- 
holders, even  though  the  three  were  minority  of  board  adopting  contract. 
Metropolitan  Elevated  R  Co.  v.  Manhattan  R  Co.  et  al.,  xv.  1. 

In  above  case  fact  that  stockholders  knew  at  time  of  the  election  of  the  three 
directors  that  they  were  directors  of  the  other  corporation  was  immaterial.  Me- 
tropolitan Elevated  R  Co.  e.  Manhattan  R  Co.  et  al.,  xv.  1. 

When  contractor  assigned  contract  to  construct  road  to  president  of  company 
who  proceeded  to  construct  same,  company  is  liable  for  injury  to  servant  occa- 
sioned by  negligence  in  course  of  construction.    Solomon  R  R  Co.  «.  Jones, 

.  201. 


OBDIHAHCnB. 

City  ordinance  granting  right  of  way  in  streets  and  re<;|uiring  erection  of 
fences  hdd  to  amount  to  contract  to  that  effect,  without  special  notice.  Hayes 
V,  Michigan  Central  R  Co.,  xv.  894. 

May  M  passed  directing  railroad  to  construct  guard  between  its  line  and  a 
public  park.    Hayes  e.  luchigan  Central  R  Co.,  xv.  884. 

PABEHT  AVB  CHILD. 

See  Childrbn. 

Mother  may  recover  for  death  of  her  minor  son  employed  in  coupling  cars 
without  her  consent,  though  not  contrary  to  her  known  will.  Evidence  u  not 
admissible  in  such  case  of  declarations  by  son  that  he  knew  how  to  couple 
cars.    Penna.  Co.  e.  Long,  xv.  846. 

Mere  fact  that  company  employing  minor  with  parent's  consent  afterwards 
changed  his  duties  is  not  negligence.    Texas  &  Pac.  R  Co.  e.  Carlton,  xv.  850. 

Company  may  employ  minor  of  vears  of  discretion  without  parent's  consent 
In  case  of  injury  company  can  only  set  up  duty  of  company  to  minor  as  its 
servant.    Texas  &  Pac.  R  Co.  e.  Carlton,  xv.  850. 

When  boy  of  five  under  chaige  of  brother  of  nine  was  killed  at  crossing,  ques- 
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PABEVT  m  CHUB— OcmfifMMi 

UoD  Whether  boys  or  their  pareDts  were  guilty  of  contributory  n^;ligenoe 
for  Jury.    O'Connor  t.  Boston  &  L.  R  Co.,  xy.  S62. 

Parents  are  barred  from  recoveiy  by  their  contributory  negligence  in  ex- 
posing child  to  danger.  Principle  applied  where  child  attempt^  to  get  oa 
moTiDg  car.     Williams  v.  Texas,  etc.,  K.  Co..  xr.  408. 

When  child  of  eighteen  months  escaped  from  mother  and  running  on  track 
was  killed.  Held,  it  was  for  Jury  whether  mother  exercised  due  care.  McCkaxj 
«.  Eastern  R  Co.,  xr.  407. 

PJJSEHOXB. 

.  Servant  ridinff  to  his  work  on  small  steam  car  is  not  a  passenger,  and  com- 
pany is  not  liable  to  him  as  such.  McQueen  «.  Central  Branch  Union  Pac  R 
Co.,  XV.  226. 

FEVALTT. 

When  land-owner  building  fence  in  default  of  company  doing  so  may  le- 
corer  penalty  of  twice  the  cost  Wabash,  St.  L.  4b  P.  R  Co.  e.  Zeigler,  xr. 
619. 

PLSABnrO. 

In  action  for  fraud  when  petition  avers  that  fraud  was  not  discovered  until 
within  four  years  before  suit  brought,  answer  charging  that  cause  of  action  did 
not  accrue  within  four  years  before  suit  brought,  because  fraud  was  not  committed 
within  said  time,  is  insufficient.    Maple  v,  Cincinnati,  H.  &  D.  Co.,  xv.  94. 

Allegation  that  defect  in  hand-car  consisted  of  hole  in  bottom  of  specnflc 
dimensions  is  sufficient.    Texas  &  Pacific  Ry.  Co.  v,  Kane,  xv.  218. 

All  damages  resulting  naturally  from  act  complained  of  may  be  recovered 
under  generfi  averment  of  damage.     Texas  A  Pacific  Ry.  Co.  o.  Kane,  xv.  218. 

Complaint  is  not  demurrable  because  it  states  facts  witii  view  of  obtaining 
either  legal  or  equitable  relief.    Canty  v.  Lattemar  et  si.,  xv.  880. 

In  action  for  causing  death  pleadings  must  state  cause  of  action  with  res- 
sonable  certainty,  alle^ng  particular  duty  and  breach  ttiereof.  Addison, 
Adm'r,  v.  Lake  Shore  £m.  S.  R  Co.,  xv.  512. 

In  action  to  recover  damages  for  death,  complaint  stating  names  of  next  of  kin. 
relationship  to  deceased  and  allegation  of  damage  to  them  is  sufficient.  Bar- 
nam,  Adm'x,  v.  Chicago,  M.  &  St.  P.  R  Co.,  xv.  518. 

Complaint  should  contain  but  one  cause  of  action.  Where  it  states  two,  in  one 
of  which  court  has  no  Jurisdiction,  demurrer  for  want  of  facts  does  not  reach  de- 
fect, and  on  trial  evidence  as  to  cause  of  action  over  which  the  court  has  no 
Jurisdiction  shoi^d  be  excluded.  Wabash,  St.  L.  &  P.  R  Co.  v,  Rooker  at  al., 
XV.  558. 

Complaint  alle^g  killing  of  stock  by  defendant  or  some  lessee  thereof  or 
party  unknown,  is  wd  on  demurrer.  Wabash,  St  L.  &  P.  R  Co.  v,  Rooker 
et  al.,  XV.  558. 

FRACTICB. 

See  Affbalb;  Abbitba.tion;  Champbbtt;  BrmmrGB;  Judgmbnt;  Nohbdit; 

Pleading. 

DsinTBBBBS  TO  EyIDBNCB. 

Either  party  may  demur  to  evidence  unless  case  is  clearly  against  pvty 
offering  demurrer  or  court  is  in  doubt  as  to  facts  which  could  be  reasonably  in- 
ferred from  evidence.    Richmond  4b  D.  R  Co.  «.  Moore's  Adm'r.  xv.  289. 

Demurrer  to  evidence  admits  all  that  can  reasonably  be  inferred  from  ad- 
versary's testimony,  and  waives  all  evidence  which  contradicts  it  Richmond 
AD.  ft.  Co.  V.  Moore's  Adm'r,  xv.  289. 

Demurrer  to  evidence  will  be  overruled  unless  plaintiff  has  totallv  failed  to 
prove  his  case  or  a  material  point  at  issue.  Brown  e.  Atchison,  T. «  S.  F.  R 
Ck).,  XV.  271. 


INDEX.  699 

PBACnCB— CVn/JntMdL 

LraTRTTonoinL 

Immaterial  erasure  in  instructioDB  by  court  is  no  ground  for  reTersaL  Den- 
ver &  Rio  Grande  R.  Co.  9.  Harris,  xy.  143. 

Instructious  wbich  are  misleading,  though  correct  in  the  abstract,  constitute 
ground  for  reversal.    Union  Pac.  R.  Co.  v.  Fray,  zv.  158. 

Instructions  which  are  contradictory  or  are  not  based  on  evidence  in  case  con- 
atitute  ground  for  reversal.  Price  v.  HanDibal  &  St.  J.  R  Co.,  xv.  168;  Man- 
ning e.  Burlington,  C.  R.  &  N.  R  Co.,  xv.  171. 

Ck>urt  should  not  charge  jury  positively  as  to  disputed  fact.  Texas  &  Pacific 
R  Co.  V.  Kane,  xv.  218. 

When  evidence  would  nol  support  verdict  for  plaintiff,  court  will  order  ver- 
dict for  defendant.    Randall  «.  Bait.  &  Ohio  R  R.  Co.,  xv.  248. 

Instruction  falsely  assuming  a  fact  to  be  conceded  is  erroneous.  Burlington, 
C.  R  A;  K.  R  Co.  V,  Coates,  Adm'r,  xv.  266. 

Where  facts  may  with  certainty  be  inferred  from  others  proved,  the  Jury 
may  be  so  instructed.    Peoria  &  P.  U.  R.  Co.  v.  Clayberg,  xv.  856. 

Where  part  of  point  presented  is  bad,  court  may  refuse  it  altogether.  Carter 
«.  Columbia  &  8.  C.  R  Co.,  xv.  414. 

Whole  cbarge  must  be  viewed  together.  East  Tenn.,  Ya.  A  Ga.  R.  R  Co.  v, 
Humphreys,  AdrnV,  xv.  472. 

Point  which  tends  to  mislead  Juir  by  diverting  attention  from  material  evi- 
dence should  be  refused.    Alabama  Qreat  Southern  R  Co.  v.  Jones,  xv.  540. 

Nbw  Tbials. 

Where  special  findings  are  untrue  and  answers  to  special  questions  vague  and 
unsatisfactory,  new  trial  will  be  granted.    Union  Pac.  R  Co.  v.  Fray,  xv.  158. 

New  trial  will  not  be  granted  to  enable  defendant  to  defend  on  new  ground, 
unless  he  is  clearly  entitled  to  verdict.  McCune  v.  Northern  Pac.  R  Co.,  xv. 
172. 

Verdict  will  not  be  disturbed,  though  juir  might  have  found  the  weight  of 
proof  the  other  way.    East  Tenn.,  etc.,  R  Co.  v.  Smith,  xv.  224. 

Errors  of  law  must  be  excepted  to  with  particularity  to  warrant  granting  of 
new  triaL    Louisville,  etc,  R  Co.  e.  McCoy,  xv.  277. 

Othxb  Matters. 

In  default  of  Jury  being  summoned,  court  may  order  sheriff  to  summon  jury 
forUiwith.    Leahy  v.  Southern  Pac.  R  Co.,  xv.  280. 

Parties  may  compromise  case  without  intervention  of  attorneys,  notwith- 
standing prior  agreement  by  plaintiff  to  pay  attorney  contingent  fee.  Lament 
«.  Washington  &  G.  R  Co.,  xv.  883. 

When  incompetent  evidence  is  put  in,  and  court  afterwards  order  jury  to  dis- 
regard it,  there  is  no  ground  for  reversal.  East  Tenn.,  Ya.  &  Ga.  R  R  Co.  v. 
Humphreys,  Adm'r,  xv.  472. 

Where  it  is  claimed  that  there  is  no  evidence  to  support  verdict,  question 
should  be  presented  to  county  court  before  judgment.  Browneil  v,  Troy  A 
Boston  R  Co.,  xv.  498. 

BikTmCATIOV. 

See  MumoiFAL  SuBSOBiFTionB. 

SBOOBDnre  acts. 

Where  State  court  has  decided  that  acknowledgment  of  trust  deed  is  in- 
sufficient, U.  8.  court  will  not  pass  on  point  anew.  May  e.  Alexandria  A  W.  R 
Co.,  XV.  647. 

BX0ITAL8. 

Bee  MuNiciFAL  Subsouftioiis. 
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BSCOXM. 

When  minnteB  of  boiid  of  diraeton  show  that  director  Toted  one  wwjuA 
same  were  read  and  approTed  at  ensuing  meeting  in  presence  of  that  director 
and  others,  ooart  wili  decide  that  director  voted  in  that  waj,  notwiihstanding 
parol  evidence  to  the  contnuy.  Metropolitan  Slevated  R  Co.  v.  Manhsfun  R 
Co.  et  al^  ZY.  1. 


In  suit  for  wages,  oompanr  can  only  claim  to  recoup  themselTes  for  damaceB 
occasioned  b^  negligence  of  plaintiff  to  extent  of  wages  earned  in  pariiciuir 
employment  in  which  negligence  occurs.  Emerj  e.  8l  Louis^  K.  A  iC.  W.  R. 
Co.,  XT.  128;  Harlan  e.  St.  AuA,  M.  &  M.  R  Co.,  zr.  190. 

XmtT&HTIOV. 

Bee  MuHidPAL  SuBacBiFTioifB;  Rbcx>bdiho  Agtbl 


Equity  will  not  interfere  at  instance  of  stockholders  to  cancel  modification  of 
lease  by  officers,  as  there  is  sul&cient  remedy  at  law.  But  will  do  so  if  rights  of 
third  parties  intervene  and  are  affected.  Metropolitan  Elevated  R  Co.  «.  Man- 
hattaa  R  Co.  et  al.,  xv.  1. 

When  bill  is  filled  to  rescind  agreement  modifying  lease,  fact  that  ori^oal 
lease  was  without  authority  of  law  and  that  effect  of  the  decree  sought  woujd  be 
to  reinstate  same  cannot  be  set  up  where  it  does  not  follow  that  such  would  be 
effect  of  decree.  Metropolitan  Elevated  R  Co.  e.  Manhat,tan  R  Co.  et  al.,  xv.  L 

Partjr  entitled  to  rescission  of  illegal  agreement  though  parties  cannot  be 
placed  in  statu  quo.  Tender  need  not  be  nuide  to  other  party  knowingly  enter- 
ing into  such  agreement,  of  money  expended  in  pursuance  thereof.  M^ropdi- 
tan  Elevated  R  Co.  e.  Manhatt-an  R  Co.  et  aL,  zv.  1. 

SOABB. 

See  Stbkvfb. 

BOUHB-HOmOS. 

When  servant  is  killed  while  lying  asleep  In  round-house,  his  administrttor 
can  recover  no  damages.    Price  e.  Hannibal  &  Bt  J.  R  Co.,  xv.  168. 

Where  servant  is  Injured  by  falling  into  hole  in  floor  of  round-house  sad 
there  is  no  evidence  that  he  was  ever  employed  there  before,  it  is  error  for  the 
court  to  submit  that  question  to  jury.  Manning  e.  Burlington,  C.  R  &  K.  R 
Co.,  XV.  171. 

BITLES  ANB  BEOULATI0V8. 

Where  rule  is  to  provide  watchmen  to  guard  defective  car  under  which  men 
are  working,  and  company  fails  to  do  so  and  injury  occurs  to  workman  in 
consequence,  question  of  negligence  is  for  jury.  Luebke  e.  Clilcago,  M  &  St 
P.  R  Co.,  XV.  188. 

In  case  of  injurv  from  unblocked  frog,  order  of  company  to  block  all  frogs 
may  be  put  in  eviaence.  Burlington,  C.  R  &  N.  R  Co.  e.  Coates,  Adm'r,  xv. 
265. 

fBALS. 

See  MUHIOIFAL  SUBSOBIPTIOHa. 

SEBTAHTfi, 

CoimiAOT  OF  Ekplotmbnt— Waobb. 

In  action  for  wages,  court  should  pass  upon  question  whether  servant  has  not 
by  accepting  extra  compensation  made  him  on  lease  of  road  waived  his  ri^t  to 
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three  moDths'  notice  of  tenninatioii  of  his  employment.  Nashua  &  Lowell  R 
R.  Co.  V.  Paige,  xv.  120. 

In  salt  for  wages  by  carpenter,  company  set  up  as  defence  a  cross-claim  for 
damages  to  engine  caused  by  negligeuce  of  plaintiff,  who  had  been  especially 
assigned  to  watch  it  for  one  night.  Held,  that  tlie  set-off  could  only  be  allowed  to 
the  extent  of  the  pIainti£F*s  wages  for  that  night.  The  residue  of  set-off  being 
founded  on  cross-action  of  which  tlie  court  htui  no  jurisdiction,  was  not  allowed^ 
thougli  defendant  did  not  ask  judgment  for  possible  surplus  in  his  favor. 
Emery  v.  St.  Louis,  K.  &  N.  W.  R  Co.,  xv.  122. 

In  action  for  wages  defendant  may  set  off  damages  occasioned  to  him  by 
negligence  of  plaintiff  in  his  employment,  and  may  have  judgment  for  any 
balance  due  him.     Harlan  v.  St.  Paul,  M.  &  M.  R  Co.,  xv.  180. 

Contract  that  servant  should  make  deposit  and  that  officer  of  corporation 
Bhould  be  sole  judge  as  to  whether  corporation  was  entitled  to  hold  all  or  any 
part  of  it  on  account  of  misconduct  of  servant,  is  void,  as  ousting  jurisdiction  of 
court.    White  v,  Middlesex  R  Co.,  xv.  131. 

Dbclarationb. 

Declarations  of  engineer  at  time  of  accident  as  to  cause  are  admissible  as  part 
of  res  gestse.    McLeod  v.  Ginther's  Adm'r,  xv.  291. 

ToBTfl  OP  Servants. 

Corpol^tion  is  liable  for  negligence  or  misconduct  of  servant  as  is  natural  per- 
son.    Hughes  V.  Cincinnati  &  8.  R  Co.,  xv.  100. 

Company  may  maintain  action  against  person  maliciously  causing  arrest  of 
engineer  running  train.  Pleadings  need  not  aver  result  of  defendant's  suit 
against  servant  when  same  is  admitted  to  be  malicious  and  false.  St.  Johns- 
bury  &  L.  C.  R  R  Co.  V,  Hunt,  xv.  113. 

Company  is  not  liable  for  damage  occasioned  by  spreading  of  fire  kindled 
by  section  men  repairing  road  under  section  foreman,  in  order  to  prepare  food. 
Marrier  ts  St.  Paul,  M.  &  M.  R  Co.,  xv.  135. 

Company  not  liable  for  act  of  conductor  in  wrongfully  chasing  and  seizing 
bov  and  carrying  him  off  on  railroad  train.  Gilliam  v.  S.  &  N.  Ala.  R.  Co.,  xv. 
188. 

Duty  of  Company. 

When  servants  of  road  under  command  of  officers,  and  armed  with  deadly 
weapons,  attacked  servants  of  another  road  and  took  forcible  possession  thereof; 
hM,  that  there  was  evidence  to  ^  to  a  jury  to  establish  the  liability  of  the 
company  for  a  personal  injury  inflicted  by  said  servants  in  such  attack.  Denver 
&  Rio  Grande  K.  Co.  i>.  Harris,  xv.  142. 

Brakeman  was  directed  by  engineer  to  look  back  at  point  where  track  ran 
between  high  banks  of  snow.  He  stepped  to  side  and  fell,  but  there  was  no 
evidence  to  show  that  he  had  been  struck  by  the  snow-bank :  held,  that  there 
was  no  evidence  of  negligence  on  part  of  company.  Burlington,  Cedar  R  &  N. 
R.  Co.  «.  Dowell,  XV.  153. 

Company  is  not  negligent  to  servants  in  letting  snow-bank  stand  as  left  by 
snow-plough.    Burlington,  C.  R  &  N.  R.  Co.  «.  Dowell.  xv.  158. 

When  signal-man  was  injured  by  falling  of  smoke-stacks  placed  by  iron  com- 
pany near  track,  which  are  overthrown  by  passing  train ;  hetd^  in  suit  against  iron 
company,  that  question  of  negligence  was  for  jury,  and  that  neither  plaintiff  nor 
railroad  company  was  guilty  of  contributory  negligence.  Martin  o.  North 
Star  Iron  Works,  xv.  166. 

Reversal  of  engine  in  switching  and  making  up  trains  is  not  negligence  per 
se.    Jackson  v.  K.  C,  L.  <&  S.  K.  R  R  Co.,  xv.  178. 

Company  is  bound  as  to  its  servants  to  keep  track  free  of  all  obstructions 
dangerous  to  life.    Wilson  v.  Denver,  S.  P.  &  P.  R  Co.,  xv.  192. 

When  injury  to  servant  is  alleged  to  have  been  caused  by  negligence  of  com- 
pany in  permitting  obstruction  to  be  on  track,  without  negligence  on  plaintiff's 
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Pr.  a  pr.mft-far-e  caae  of  Begugeaee  k  Bade  ooL    WDboo  l  Bum,  &  P.  4 
R  C,  XT.  liri 

I:  v.*.  ut  preuiiDed  thml  oocspauiT  br^ilt  road,  and  company  is  Ila^NC  accord- 
ior  J  Vx  ic;  .1  rj  to  serraat  oocaM>atxi  tijr  defect  in  luoMl-car  n&tfC  in  cocsandicg 
rcAi.     ^j,*fmfin  R  R  Co.  r  Jooea.  zr.  dOl. 

Wii^'O  cr^ci'^ctor  to  ba.  d  rma  aaftirned  cy>otract  to  prndeot  of  rmHrowi  oom- 
paoT,  wLo  Lbere-jpon  pnc««c«l  lo  o&oslnjciioii,  coaipatrj  is  iialhe  for  ir-jury  :o 
merwADi  occae«oce«l  bj  Dc^.ijenoe  in  oooiae  of  oaL^trucuoa.  Soiomoo  R  R 
Co.  e.  JoDt*.  xr.  201. 

0>mpaDT  I:&b>  to  serract  injared  br  la:;«iit  defect  in  haod-car  which  has  D'-*! 
befo  pT'»prr.y  iD<^pected  after  coUtsi'<n  causing  patent  defecUL  What  is  proper 
in>fi^<  ;;on  i§  for  jury.     Soiomon  R  R  Co.  e.  Jones,  xr.  201. 

CofT.p^Dj  held  iiskble  f^^^r  injury  to  senrani  cau£c?d  by  patent  defect  in  iron 
m  :I  fuTDLsbf^i  to  h:m  by  section  boss  with  which  to  drire  i^kfm  Guthrie  r. 
2»  j.^vt.ie  &  NabUTitje  R  Co.,  xr.  dj9. 

Wuen  section  f<»renian  is  injured  by  defect  in  hand-ear.  he  la  not  debarred 
from  recorery  on  the  frroand  that  it  was  his  duly  to  supervise  repain  of  hand- 
cars on  his  section.    Texas  &  Pac.  Ry.  Co.  r.  K^ie,  xr.  218l 

Serraot  ridiig  to  work  on  small  steam-car  is  not  a  paasenger.  and  company  is 
not  liaiiie  to  bim  as  such.     McQuetrn  e.  Central  Branch  U.  F.  R  Co..  xr.  2S6. 

Whetuer  defect  in  brake  a»uid  hare  been  discovered  by  reasonable  caie  on 
part  of  the  cnmpany.  was  for  the  jury.   Leahy  v.  Southern  Pac  R  Co.,  xr.  230. 

Where  evidence  i»bowed  that  accident  was  occasioned  by  fracture  of  rid  form 
of  brake  leas  effectual  than  newer  form  to  slop  train,  bat  as  to  safety  of  wfaich 
compared  with  old  form  plaintiff's  evidence  was  contradictory,  held  tliat  there 
was  no  evidence  of  negligence  for  the  jury.  Disher  v.  N.  T.  Coitiml,  etc,  R 
Co.,  XV.  233. 

Company  held  liable  for  death  of  freight  conductor  from  defect  in  ladder  of 
frei'.'iit  car     Richmond  &  D.  R.  Co.  v.  Moore's  Adm'r,  xv.  239. 

The  company  not  held  negligent  in  construction  and  arrangement  of  groond 
twitch.     Randall  v.  Baltimore  &  Ohio  R  R  Co.,  xv.  243. 

Where  servant  was  injured  through  mistaking  damaged  for  soond  car;  hdd, 
burden  was  on  bim  to  prove  negiigence  of  company  in  tbe  premises^  Fraker  «. 
St.  Paul,  etc.,  R  Co.,  xv.  256. 

When  party  injured  while  coupling  cars  by  being  crashed  against  adjacent 
platform,  keid,  tliai  if  party  was  not  guilty  of  contributory  negligence,  company 
was  not  guilty  of  negligence.     Chicago,  etc.,  R  Co.  «.  Clark,  xv.  261. 

Where  injury  was  occasioned  in  coupling  cars  by  unblocked  frogs,  witness 
cannot  be  asked  what  danger  is  from  that  source,  or  whether  a  person  coupling 
cars  could  see  frog  on  track.  Burlington,  C.  R  &  N.  R  Co.  v.  Coates,  Adm'r. 
XV.  265. 

When  party  killed  in  coupling  box-cars  with  projecting  timbera.  held  that 
evidence  tended  to  show  negligence  on  part  of  company.  Brown  v.  Atchison, 
T.  &  8.  P.  R.  Co.,  XV.  271. 

Railroad  is  bound  to  take  ordinary  and  not  extraordinary  caie  for  the  safety 
of  its  Bervants.  Gross  negligence  defined.  Louisville,  etc.,  R  Co.  f>.  McCoy, 
XV.  277. 

In  action  for  injury  while  coupling  cars,  court  will  not  strike  out  allegation 
in  complaint  that  draw-bars  were  "defective  and  insufficient"  Tierney  v.  Bur- 
lintrton,  C.  R.  &  N.  R  Co.,  xv.  290. 

May  recover  for  injury  partly  caused  by  defect  in  trestle- work  and  partly  by 
negligence  of  fellow-servants.    Elmer  v.  Locke,  xv.  300. 

Duty  as  to  Cabs  and  Tracks  of  other  Co]cpakib& 

Company  not  liable  for  iniurv  to  servant  from  defective  car  received  from 
another  company.  It  is  only  bound  to  provide  suitable  and  competent  in- 
spectors of  such  cars.    Mackiii  v.  Boston  &  Albany  R  Co.,  xv.  196. 

Company  bu^in^  its  road  from  another  company  is  bound  as  to  its  servants 
not  only  to  maintain  bridges  in  as  good  repair  as  when  purchased,  but  to  supply 
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all  patent  defects  in  original  constraction.  Yosbiirg  «.  Lake  Bhoie  &  M.  B.  R. 
Co.,  XV.  249. 

Company  need  not  haul  car  of  another  company  which  ia  bo  defective  as  to 
be  dangerous  to  its  servants.    Texas  &  Pacific  K.  do.  «.  Carlton,  xv.  850. 

Company  not  liable  for  death  of  brakeman  occasioned  by  low  bridge  of 
snother  company.    Oibson  «.  Midland  R  Co.,  xv.  607. 

Rules  and  Rbgitlatiohs. 

Where  custom  and  rule  of  company  is  to  provide  watchman  to  protect  defec- 
tive car  under  which  employees  are  working,  and  an  injury  is  occasioned  by 
failure  to  do  this,  question  of  negligence  is  for  jury.  Luebke  o.  Chicago,  M.  Jk 
St.  P.  R.  Co.,  XV.  188. 

Whether  or  not  bralieman  used  club  to  set  up  brake  contrary  to  rules  was  for 
the  jury.    Leahy  v.  Southern  Pac.  R.  Co.,  xv.  280. 

In  case  of  injury  from  unblocked  frog,  order  of  company  to  block  all 
frogs  may  go  in  evidence.  Burlington,  C.  R  &  N.  R  Co.  «.  .Coates,  Adm'r, 
XV.  265. 

Minor  Sbryantb. 

Company  negligently  backing  freight  car  so  as  to  injure  minor  son  of  em- 
ployee of  another  company  assisting  his  fatlier  in  rightfully  repairing  car,  is 
liable  in  damages.     Penna.  Co.  v.  Gallagher,  xv.  841. 

When  deceased  was  a  minor  and  was  killed  while  coupling  cam,  declarations 
by  him  that  he  knew  how  to  couple  cars  are  inadmissible.  Penna.  Co.  v.  Long, 
XV.  345. 

Mother  may  recover  for  death  of  her  minor  son  employed  in  coupling  cars 
without  her  consent,  though  not  against  her  known  will  Penna.  Co.  «.  Long, 
XV.  845. 

Whether  company  is  negligent  in  setting  inexperienced  minor  to  couple  cars, 
one  with  ordinary  araw-bar  and  one  with  Miller  draw-bar,  without  special  in- 
structions, is  for  jury.     Penna.  Co.  v.  Long,  xv.  845. 

Mere  fact  that  company  employs  minor  with  parent's  consent  in  one  capacity 
and  then  changes  his  duties  is  not  negligence.  Texas  &  Pac.  R.  Co.  «.  Carl- 
ton, XV.  850. 

Company  may  employ  minor  of  years  of  discretion  without  parent's  consent. 
In  case  of  mjury  father  can  only  set  up  duty  of  company  to  minor  as  its  servant. 
Texas  &  Pac.  R  Co.  v.  Carlton,  xv.  850. 

CONTRTBUTOBT  NbGLIGBNCB  AND  RiSKS  OF  ElIPLOYMISNT. 

When  servant  is  employed  in  operating  derrick,  and  is  with  others  chared 
with  duty  of  keeping  rope  wet,  and  he  fails  to  do  so  and  it  breaks,  injuring  him, 
he  cannot  recover.    Union  Pac.  R  Co.  v.  Pray,  xv.  158. 

When  servant  was  iDJured  by  fall  of  pile  of  lumber,  he  was  not  necessarily 
guilty  of  contributory  negligence  because  he  might  have  seen  the  danger  and 
avoided  it.  Fact  ought  to  be  considered  by  Jury.  Baldwin  r.  St.  L.,  K.  &  N. 
W.  R  Co.,  XV.  166. 

Servant  going  to  sleep  in  round-house  takes  risk  of  employment.  His  ad- 
ministrator cannot  recover  damages  for  death  occasioned  by  his  being  run  over 
while  so  lying.     Price  v.  Hannibal  &  St.  J.  R  Co.,  xv.  168. 

When  servant  employed  as  sweeper  is  injured  by  falling  into  hole  in  round- 
house, and  there  is  no  evidence  that  he  was  ever  employed  in  round-house 
before,  it  is  error  for  the  court  to  submit  latter  question  to  Jury.  Manning  «. 
Buriington.  C.  R  &  N.  R  Co.,  xv.  111. 

In  action  by  servant  to  recover  damages  occasioned  while  working  on  bridge 
by  alleged  insufficient  stav-lath  where  contributory  negligence  in  using  stay-lath 
as  scafftjld  was  set  up  and  verdict  was  rendered  against  company,  new  trial  was 
not  granted  to  allow  opportunity  to  defend  on  ground  of  aocident,  as  it  was  not 
clear  that  verdict  woula  be  for  defendant.  McCune  v.  Northern  Pac.  R  Co., 
XV.  172. 

In  action  by  servant  to  recover  for  injury  occasioned  by  insufficient  stay-lath 
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ou  bridge  wbere  be  was  workiiig,  wbere  oontributorj  n^lgenoe  wts  set  up  in 
iisiog  stay-latb  as  scaffold  and  yerdict  was  for  plaintiff,  new  trial  waa  nol 
graDteti.    McCune  «.  Northern  Pac.  R  Co.,  xv.  173. 

Conductor  iDJured  by  using  defectiTe  step  as  to  condition  of  whicb  be  faaa 
notice,  is  guilty  of  contributory  n^ligence.  Jackson  «.  K.  C,  L.  &  8.  E.  IL  K 
Co..  XT.  178. 

There  can  be  no  recovery  for  death  of  brakeman  on  moving  train  caused 
by  striking  a  bridge,  where  eyidence  wholly  fails  to  diow  that  deceased  was 
iisiog  due  enre.    Riley,  Adm'x.  v.  Conn.  River  R  Co.,  xv.  181. 

When  servant  goes  under  defective  car  on  siding  to  repair  same,  this  is  not  a 
dangerous  service,  risks  of  which  he  takes  on  himself.  Luebke  «.  Chicago,  IL 
&  St.  P.  R  Co..  XV.  183. 

Repiiirmau  injured  while  travelling  on  hand-car  which  collided  with  extra 
train  running  without  notice,  according  to  custom  of  company:  held,  to  have  run 
risk  of  his  employment  and  not  to  be  entitled  to  recover.  Pennsylvania  H.  R 
Co.  V.  Wachter.  xv.  187. 

When  servant  has  complained  of  defect  in  engine  and  master  has  promised  to 
fix  it,  servant  may  recover  for  injury  occasioned  by  subsequent  use  of  engine,  if 
defect  does  not  indicate  imminent  danger.  Greene  v.  MinneapoliB  &  St.  L.  R 
Co.,  XV.  214. 

Where  servant  complained  of  defects  in  hand-car  and  officers  promised  it 
should  be  repaired,  servant  may  without  contributory  negligence  continue  to 
use  car  a  reasonable  time.    Texas  &  Pacific  Ry.  Co.  e.  Kane,  xv.  218. 

When  servant  knows  of  defect  in  lever  of  hand-car,  and  continues  neverthe- 
less to  use  it  and  is  injured  in  consequence,  he  cannot  recover.  East  Tenn., 
etc..  R  Co.  V.  Smith,  xv.  224. 

When  servant  might  by  reasonable  care  have  escaped  injury  from  defective 
lever  of  hand-car,  he  cannot  recover  therefor.  East  Tenn.,  etc.,  R  Co.  «.  Smith, 
XV.  224. 

Servant  continuing  to  ride  in  hand-car,  wheels  of  •which  had  patent  defect; 
Md,  debarred  from  recovering  for  injury  occurring  in  consequence.  McQueen 
e.  Central  Branch  Northern  Pac.  R  Co.,  xv.  226. 

Freight  conductor  not  held  guilty  of  contributory  negligence  m  mode  of  unng 
defective  ladder  on  freight-car.  Richmond  &  D.  R  Co.  r.  Moore's  Adm'r, 
XY.  289. 

Where  brakeman  was  injured  by  defect  in  brake  of  damaged  car  which  he 
was  engaged  in  hauling  in  yard:  held,  it  was  a  risk  of  his  employment.  Teaton 
e.  Boston  &  Lowell  R  Corp.,  xv.  253. 

Where  proper  rules  are  established,  risk  of  handling  broken  cars  must  be  prs- 
Bumed  to  be  run  by  one  employed  in  that  work.  Fraker  e.  St  P&ul,  etc.,  R  Co., 
XV.  256. 

Where  accident  was  not  seen,  evidence  of  sober  habits  of  deceased  was  ad- 
missible to  disprove  contributory  negligence.  Chicago,  etc,  R  Co.  «.  Clark, 
XV.  261. 

Evidence  as  to  usual  mode  of  coupling  and  uncoupling  can  at  certain 
switch  is  not  admissible  to  show  freedom  from  contributory  negligence. 
Chicago,  etc.,  R  Co.  t.  Clark,  xv.  261. 

Company  is  not  bound  to  warn  servants  of  all  dangers.  Presumption  is  that 
they  understand  nature  and  dangers  of  employment.  Chicago,  etc,  R  Co.  e. 
Clark,  XV.  261. 

Where  servant  coupling  cars  had  actual  notice  of  danger  from  unblocked 
frogs  and  was  killed,  burcien  of  proof  is  on  his  administrator  to  show  freedom 
from  contributory  negligence.  Burlington,  C.  R  &  N.  R  Co.  e.  Coates,  Adm'r, 
XV.  265. 

When  party  killed  in  coupling  cars  with  projecting  timbers:  held,  that  the 
evidence  did  not  necessarily  show  contributory  negligence.  Brown  e.  Atchison, 
T.  &  8.  P.  R  Co.,  XV.  271. 

Contributory  negligence  in  coupling  cars  does  not  prevent  recovery  for  injoiy 
occasioned  by  gross  negligence.    Louisville,  etc,  R  Co.  e.  McCoy,  xv.  277. 

Verdict  for  plaintiff  in  accident  for  Injury  to  brakeman  coupling  cars  occa- 
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Under  Knm  slMUIe  <wfii*  s  «a£)T  ISoAue  for  cs^srr  to  i«r«W!l  ^r  iMV^iK 
serymnt  wliere  ad  or  cmiflsaL  rMwrnr  -it^tt  » tsjafi  eiff  w«t  \vr  ««tr|>Vxi(«  )Mit^v^ 
dotr  or  lutliontj  is  preaaxueE.    Scuconitt  iL  R  Col  r.  Jx'wn.  xx.  ^^1 . 

Where  engineer  was  kificd   tif  ^ccjt  BntiMrtnictiiMi  villi   <\mnUk^'^^   ^ 

2|iiiY0Cil  td^rm:  Mdl  vader  Mxstt  of  KcBUicky,  Unl  ooMq^Mfty  mti»  Wa^. 
cLeod  e.  Giotiies'B  A.dni'T,  xr.  29L 

When  Imborer  wwm  is jisvd  in  blafiBfnc.  tknMD^  ncs^iraK^  of  foTMVMW  h>^  ^v«^ 
boss:  HOi,  thU  the  two  wen  w)t  ffeljow-ouiMils^  and  Unl  th«  <^^M^^H^  v^^M 
liable.    Gihnore  cl^crtheraF^  RCa»  xr.  9(Hw 

When  bmkemaa  »  injured  bj  failure  of  road-ina8t«r  to  kiM»f  Ivi^^lk  ^\\  «^f^ 
condition,  compaaj is fiabSe.    Atchison,  T.  AS.  P.  R  Co.  f^  M^^^tK^.  xv  ^S"^ 

When  brakemaa  ads  nnder  otdeis  of  engineer,  they  am  not  (^Uoxr-n^'^  x^\>H 
KashTflle,  C.  &  St.  L.  R  Col  ti  Wheless.  xr.  815. 

Foreman  is  not  fdiow-aerTani  of  employee  under  him  whom  \\p  \\^*  V^tt^^  ^v\ 
employ  and  disdiaige  as  to  ads  which  are  the  result  of  U)^  i^xi'b'li^^  \sX  ^hv"  A\\ 
thority  conferred  upon  him.    Chicai^  &  A.  R  Co.  f.  Mny,  xv.  (\^\. 

Company  is  liable  for  injury  occasioned  by  ftdlure  of  Ihhiii  t'At^  h')H(^r^  \\^  \^s^ 
Tide  for  safe^  of  those  working  under  him.  As  to  thiHif*,  lie  \n  A  tu*t>  \At\v^vA^M^ 
and  not  a  fellow-servant.    Hannibal  &  St.  J.  R  Co.  t.  Fot,  tt.  t^'^5. 

(3)  WhXN  not  lilABLM. 

Court  may  properly  refuse  to  charge  that  company  In  Itnhti*  ^n  U«  ii^t^t^^H^  ^ 
the  Diligence  of  its  other  servants  and  employ oes.  DalilwlH  ¥.  ^\  !•  .  h  i^ 
N.  W.  R  Co.,  XV.  166. 

Company  is  not  liable  for  injury  to  repairman  on  Imtnl  tmt*  liv  H'MtiMH  \^^  ^♦Mm^h 
of  fellow-servants  on  approaching  engine  to  show  Iteiidli^lli  IH  h^»P\  Hb^iMtv^t 
Pennsylvania  R  R  Co.  o.  Wachter,  xv.  188. 

Car-inspector  and  brakeman  are  fellow- sorvantfi.  C^MfMfmMV  In  «Hf  )Ui<!H  n<* 
injury  to  latter  caused  by  negligence  of  former.  MtkvkUi  a.  HntifMH  i^  Ai(«)n«4 
R  Co.,  XV.  196. 

Brakeman  working  ground  switchand  eflgittmttAtf  mt  ifn\H  pufHJlmv  **»:l*'"|*'^i 
and  neither  can  recover  for  injury  caucMod  tiy  ti(^ft)\ttPhi-i'  ut  ♦m»»  hHih*  HMHiHll 
«.  Baltimore  &  Ohio  RR  Co.,  XV.  248.  .    ^ 

Failure  of  enginenuin  to  sound  0tatuU?ry  »}||rt«1  tm  «ffj<^H«^f1lH|t  h\ hih  m  -M 

not  render  company  liable  for  \ojury  tiCAmnUmNl  iUht^if  tn  MhI^hhomi  nli;{  \i 
fellow^rvant.    Randall  «.  Bait.  A  Ohio  H  H.  (H.  «f  ^^^^  ,  . 

Foreman  handling  damaged  cars  ami  MiUy-fi  Uj  /»f^^^«j  hf  ♦hiiI  h<m  •'»  •{•<'! 
others,  is  fellow-servant  of  per/Km  f^tiphty^^  fftifif*t  jiUti,      M"   Imhm  ;  •  en  i 
therefore  recover  from  compaDy  Im  )tiyitf  hnn^^n  hf  fh^Hmu  h  u.  »♦•'»*  "  ' 
Fraker  v.  St.  Paul,  etc.,  R  Co,,  tt,  ^^A, 

Where  engineer  is  killed  by  fa»iH  //f  f**?/r  m^,n4hhht  ii^Hh  t  hh  h  in  i: ;  ; '  J 
without  aflarmatively  showing  tf»4<t  '^^  ''*'•/  w'*^/*  ^^ff  /^fl^ff  '•^'  •"'''"  **'  '' * 
«.  St.  Louis,  K  C.  i?  N,  R  f>/..  tr  ^^ 

Engineer  and  brakeman  fm  if^'tft  ^*  t^^^rffy  //'^///ff  "^  -M'^     f*'' 
recover  for  injury  ooaa^fptif^  \ff  ti^iC^sp^iy^^  nf  ^f»A  'r'^*-^      nm-I.  'HI 
L.  R  Co.  «.  WhelcM,  xv.  %\f, 

Foreman  having  f^^ Ha ^vtf'^A-^if^  ft^A ^-^ *r '.y  1t>*,-.i- 1 ,  / •  (. '  • ' ' ' ' 
servant  with  labonr  irwW  l^^-m  ?w  "a  ^Z"*-^  »//•''«•>'  '.'  /•  .  -Vn/fy 


.« 

^ 


those  under  him,    C^;4^JMrA  <%  A .  1^  <* -v  »*   *^»/ 
Station-agent  baa  tjMif^  '-.f  \:¥^k  «»yyyr  ir<4'r 
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Deer  oo  train.    Com|Miij  it  not  liable  for  injurf  to  latter  lij  Be^&aee  of  for- 
mer as  to  such  trxka.    firown  a.  Minneapolis  &  8t  L.  R  Co..  xr.  83S. 


Tlie  injorj  in  tbiacaae  oocniVBd  by  n^igenoe  of  fellow-aerrant,  who  vas  not 
ahown  to  have  '^charge  or  control "  of  the  aobject  wiihin  the  meaning  of  the 
Employer's  Liability  Act  Gompaoy  waa  aooordingly  not  held  liable^  Gibba 
et  aL  tL  Great  Western  R  Co.,  zy.  8ML 


(8)  Othbb  Kai 

Two  yeani*  limitation  applies  to  adioDS  against  raOroad  companies  for  injiny 
occasioned  by  n^lgence  of  a  feliow-employee  in  all  cases  luder  the  Eanis 
statute.     Atriiiann,  T.  &  &  F.  R  Co.  a.  King,  zr.  880. 

BuHDAT  Laws. 

Condnctor  in  streetcar  ranning  on  Sunday  cannot  recover  for  injuries  occa- 
sioned by  collision  with  another  car.    Day  ti  Highland  St  R  Co.,  zr.  ISOi 

IBT4»rF. 

Court  cannot  admit  a  set-off  aridng  on  a  distinct  groond  of  action  by  defend- 
ant against  pluntiff  nnl^s  it  has  iunsdiction  in  such  actions,  eren  thourfa  de- 
fendant declines  to  ask  Judgment  for  excess  in  his  favor.  Bmeiy  a.  St  Loois, 
K.  A  N.  W.  R  Co.,  XV.  laS. 

In  action  for  wages  company  may  set  off  damages  occasioned  by  nej^^ence 
of  plaintiff  in  his  employment,  and  may  have  judgment  for  any  balanoe  cnie  him. 
Harlan  v.  St  Pul,  JL  AM.  R  Co.,  zv.  180. 

nOVAIA 

See  CBOSBoros. 

Failure  of  enpneman  to  sound  signals  on  approaching  crossing  does  not  reup 
der  company  liable  for  injuij  thereby  occasioned  to  brakeman,  who  is  fellow- 
servant    Randall «.  Bait  &  Ohio  R  Co.,  zv.  248. 

Failure  to  give  signals  in  moving  car  at  crossing,  Mel,  with  other  facts*  to  be 
evidence  of  negli^nce.    Lake  Erie  &  W.  R  Co.  e.  Zoffln^r,  xv.  870. 

Company  not  liable  for  running  over  licensee  on  track  with  backing  train  giv- 
ing signal.    Hogan  V.  Chicago,  M.  &  St  P.  R  Co.,  zv.  489. 

Statutes  requiring  sign- boards  and  signals  have  no  application  in  case  of  per- 
son travelling  on  road  near  and  parallel  to  track.  East  Tenn.,  Y.  &  G.  R  R 
Co.  V,  Feathers,  xv.  446. 

Statute  requiring  signal  on  approaching  crossing  is  only  intended  to  provide 
a  warning  to  those  crossing  or  intending  so  to  do.  It  has  no  application  when 
by  reason  of  failure  to  give  signal  parties  are  induced  to  approach  so  cloee  that 
their  horses  are  frightened  by  noise  of  train  and  so  injury  ensues.  Rosenberger 
e.  Grand  Trunk  R  Co.,  xv.  448. 

When  person  is  seen  on  track  Tennessee  statute  requires  alarm  whistles  to  be 
sounded,  but  does  not  specify  number  and  character  of  whistles.  Dinwiddle  sl 
Louisville  &  N.  R  Co.,  zv.  488. 

Under  Alabama  statute  company  is  bound  as  to  cattle  at  crossing  only  to  give 
signal  when  within  a  Quarter  of  a  mile.  Alabama  Great  Southern  R  Co.  e. 
Mc Alpine  &  Co.,  zv.  544. 

SHOW. 

See  ICB  AKD  Show. 


In  this  case  speed  of  car  in  approaching  crossing  constituted  with  other  fMto 
evidence  of  negligence.    Lake  Erie  A  W.  R  Co.  e.  Zofflnger,  zr.  870. 


SeeFiBB. 
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STATUTE. 

Wben  injury  occasioning  death  has  occurred,  subsequent  statute  giving  new 
cause  of  action  is  inapplicable.  Chicago,  8t.  L.  &  N.  O.  R  Co.  «.  Pound's 
Adra'r,  xv.  510. 

Act  may  both  authorize  issue  of  municipal  aid  bonds  and  validate  defective 
bonds  already  issued.    Otoe  Co.  v.  Baldwin,  zv.  563. 

Act  entitled  '*  an  act  to  amend  charter  of  the  C.  &  St.  L.  R  Co."  may  contain 

Srovision  legalizing  invalid  municipal  elections  to  subscribe  to  company's  stock, 
onesboro  «.  Cairo  &  St.  L.  R.  Co.,  xv.  615. 

8TEP8. 

Conductor  injured  in  using  defective  step,  of  condition  of  which  he  has  notice, 
is  guilty  of  contributory  negligence.  Jackson  o.  K.  C,  L.  &  S.  E.  R  R  Co., 
XV.  178. 

8T0CKH0LBEU. 

Proceedings  instituted  by  one  stockholder  to  set  aside  alleged  illegal  agreement 
of  corporation  enure  to  advantage  of  all.  Other  stockholders  are  not  guilty  of 
laches  in  failing  to  institute  or  join  in  such  proceedings.  Metropolitan  Elevated 
R  Co.  «.  Manhattan  R  Co.  et  al.,  xv.  1. 

Are  not  guilty  of  laches  in  not  acting  together  to  set  aside  alleged  ille^I  cor- 
porate agreement.  Can  only  be  expected  to  act  together  at  meeting  re^larly 
convened  to  elect  officers.  Metropolitan  Elevated  R  Co.  e.  Manhattan  R  Co. 
et  al..  XV.  1. 

When  party  has  filed  bill  of  peace,  and  has  obtained  injunction  to  restrain 
stockholders  of  corporation  from  moving  to  set  aside  illegal  agreement,  he  can- 
not set  up  laches  on  their  part  in  not  so  moving.  Metropolitan  Elevated  R  Co. 
o.  Manhattan  R  Co.  et  al.,  xv.  1. 

Must  unite  with  directors  in  lease  of  road  or  material  modification  of  existing 
lease.    Metropolitan  Elevated  R.  Co.  «.  Manhattan  R  Co.  et  al.,  xv.  1. 

May  elect  to  avoid  contracts  entered  into  by  boards  of  directors  having  three 
members  in  common  on  behalf  of  their  respective  corporations,  and  this  though 
the  three  directors  in  question  were  minority  of  tjoard  adopting  contract.  Met- 
ropolitan Elevated  R.  Co.  v.  Manhattan  R  Co.  et  al.,  xv.  1. 

In^  above  case  fact  that  stockholders  knew  at  time  of  election  of  the  three  direc- 
tors that  they  were  directors  of  the  other  corporation  was  immaterial.  Metro- 
politan Elevated  R  Co.  «.  Manhattan  R  Co.  et  al .,  xv.  1. 

8TBEET8. 

Ordinance  granting  right  of  way  in  streets  and  requiring  erection  of  fences 
Tield  to  amount  to  contract,  and  to  enable  any  one  injured  through  failure  to 
provide  fences  to  recover  damages.    Hayes  v.  Michigan  Central  R  Co. ,  xv.  894. 

When  child  strayed  from  public  park  to  track  on  street  and  was  injured,  jury 
may  inquire  whether  injury  would  have  occurred  if  company  had  built  guard 
as  required  by  ordinance.     Hayes  v.  Michigan  Central  R  Co.,  xv.  894. 

When  sleigh  was  injured  by  projecting  catch  of  turn-table  of  street-car  com- 
pany, question  was  for  jury  whether  company  was  negligent  in  retaining  that 
style  of  turn-table.    Fitts  v.  Cream  Qity  R  Co..  xv.  462. 

Company  in  constructing  track  on  street  raised  it  above  surface,  failed  to  fur- 
nish flagman  at  crossing,  and  ran  train  without  brakeman  in  front.  A  horse  ran 
mway  in  consequence,  killing  its  driver.  The  company  was  held  liable,  the  com- 
plaint being  sufficiently  defluite.    Johnson  v.  St.  raul  &  D.  R  Co.,  xv.  467. 

Company  is  liable  for  injury  caused  by  leaving  obstructions  on  margin  of  high- 
way used  for  twenty  years  but  never  surveyed.  Brownell  e.  Troy  &  Boston  R 
Co.,  XV.  498. 

8TBEST  11AILWAY8. 

Running  of  street-car  on  Sunday  is  illegal,  though  some  of  passengers  are 
lawfully  nding.    Day  v.  Highland  St.  R  Co.,  xv.  150. 


708 

ITBIBT  SAHWATI— OmlffitMl. 

Conductor  on  street-car  running  on  Sundaycannot  recoYer  for  iojuiy  ooct- 
0ioned  by  collision  with  another  car.    Day  «.  Highland  St.  R  Co.,  xt.  150. 

Street  cars  not  bound  to  have  such  lights  as  will  enable  driver  with  aid  of 
street  lights  to  avoid  injury.    Memphis  City  R.  Co.  v.  Logue.  Admr.,  xv.  459. 

Street  railway  company  must  construct  and  maintain  its  road  in  safe  condi- 
tion, with  due  regard  to  safety  and  convenience  of  public.  Fitts  e.  Cream  City 
R  Co.,  XV.  46d. 

8TBEET  GAB. 

When  sleigh  was  caught  by  catch  of  turn-table  out  of  repair,  jury  had  to 
decide  whether  company  was  negligent  in  letidning  that  style  of  turn-table. 
Fitts  e.  Cream  City  K.  Co.,  xv.  462. 

8UB8CSIPTI0m  BT  MITVIOIPALITIES. 

See  Municipal  SimscBiFnoiva 

SDHBAY. 

Running  of  street  car  on  Sunday  is  illenl,  though  some  of  the  passengen 
are  lawfully  riding.     Day  e.  Highland  St.  K.  Co.,  xv.  150. 

Conductor  in  street  car  running  on  Sunday  cannot  recover  for  injuries  occa- 
sioned by  collision  with  another  car.    Day  e.  Highland  St.  R  Co.,  xv.  150. 

SWITCH. 

The  company  not  held  liable  for  construction  and  arrangement  of  ground- 
switch.    Randall  v.  Baltimore  &  Ohio  R  R  Co.,  xv.  248. 

TELBOBAFH. 

When  engineer  was  killed  by  joint  misoonstmction  with  conductor  of  equivo- 
cal telegram,  field  under  Kentucky  statute  that  company  was  liable.  McLeod  % 
Gintber's  Admr.,  xv.  291. 

TOBPEDO. 

Company  not  liable  for  death  of  person  caused  by  intermeddling  with  signal 
torpedo  on  track.    Carter  v.  Columbia  &  8.  0.  R  Co.,  xy.  414. 

T0WV8  AHD  T0WJIBUIP8. 

See  MUBICEPAL  SUBSOBIPTZOlVa 

TBA0X8. 

SeeFBOGB;  Sbbyahtb;  Switchbb;  Tbbbpabbibs. 

TBE8PAB8BB8. 

Where  .child  strayed  from  public  park  on  road  and  was  injured,  Juiymsy 
inquire  whether  injury  would  or  would  not  have  occurred  if  company  had  per- 
formed its  duty  and  built  a  guard.    Hayes  v.  Michigan  Central  R  Co.,  xv.  894. 

Where  child  attempted  to  leap  on  moving  car  with  no  one  on  it.  but  Uiis  was 
not  imputed  as  negligence,  and  the  parents  knew  the  danger  to  which  the  child 
was  exposed,  hM,  there  could  be  no  recovery  for  Injury  by  parents.  Williams 
e.  Texas,  etc.,  R  Co.,  xv.  408. 

When  child  of  eigiiteen  months  escaped  from  its  mother  in  house  and  ran  on 
track  and  was  injul-ed,  field,  it  was  for  jury  whether  mother  exercised  due  care. 
McGeary  ©.  Eastern  R.  Co.,  xt.  407. 

Person  killed  while  walking  on  track  by  locomotive  with  bright  headlight 
coming  in  opposite  direction  Mid  (niilty  of  contributory  negligence.  Bacon  et 
al.  e.  Baltimore  &  P.  R  Co.,  xv.  ^. 
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CompaDy  not  liable  for  death  caused  tojpenon  intermeddling  with  signal 
torpedo  on  track.    Carter  v.  Columbia  &  G.  ft.  Co..  xv.  414. 

Person  walking  on  railroad  track  does  not  do  so  absolutely  at  his  peril.  Com- 
pany owes  duty  to  him  in  some  cases.  Carter  o.  Columbia  &  8.  C.  R.  Co., 
XT.  414. 

Company  is  liable  for  injury  occasioned  by  expulsion  of  drunken  trespasser 
from  movmg  train  by  conductor.  Louisyilfe,  if.  A.  &  C.  R  Co.  «.  Dunkin, 
XT.  4d3. 

Where  public  had  used  tracks  for  long  time,  Jury  might  say  whether  com- 
pany had  acquiesced  in  user.  If  so,  company  owed  greater  duty  of  care  to 
public  using  track,  and  it  was  for  Jury  whether  leaving  boiler  near  track  unat- 
tended so  that  it  exploded  was  or  was  not  negligence.  Davis  v.  Chicago  &  N. 
W.  R.  Co.,  XV.  424. 

Statute  forbidding  persons  to  walk  on  railroad  track  is  inapplicable  in  case 
of  user  by  permission.    Davis  «.  Chicago  &  N.  W.  R  Co.,  xv.  434. 

Company  not  liable  for  running  over  licensee  on  track  with  backing  train 
giving  signals.    Hogan  v.  Chicago,  M.  &  St.  P.  R  Co.,  xv.  489. 

When  woman  got  on  track  in  full  sight  of  engine  and  was  killed,  Jield  that 
her  contributoiy  negligence  barred  an  action  at  common  law,  and  went  in  miti- 
gatioQ  of  damages  under  a  count  for  failure  on  part  of  railroad  company  to 
observe  statutory  precautions.    Nashville  &  C.  R  Co.  o.  Smith,  xv.  469. 

When  engineer  on  seeing  bo^r  asleep  on  track  failed  to  adopt  statutory  precau- 
tions and  ran  orer  and  killed  him.  company  was  held  liable.  Boy^s  contributory 
negligence  was  admissible  in  evidence  in  mitigation  of  damages.  East  Tenn., 
Ya.  &  GKl  R  R.  Co.  «.  Humphreys.  Admr..  xv.  47d. 

In  suit  to  recover  for  killing  person  on  track  in  Tennessee  for  failure  to 
obeerve  statutory  precautions,  same  measure  of  proof  is  not  necessary  as  to  con- 
Tict  engineer  of  felony.  East  Tenn.,  Ya.  &  Ga.  R  R  Co.  «.  Humphreys.  Admr., 
XT.  473. 

A  man  of  intemperate  habits  was  found  dead  at  close  of  rainy  night  on  rail- 
road bridge  which  he  was  accustomed  to  use.  EM  that  there  was  no  evidence 
of  negligence  by  railroad  company  for  Jury.  State  «.  Phila.,  W.  &  B.  R  Co., 
XV.  481. 

When  person  is  seen  lying  on  track,  Tennessee  statute  requires  alarm-whistles 
to  be  sounded,  but  does  not  specify  number  and  character  of  whistles.  Din- 
widdle «.  Louisville  A  N.  R  Co.,  xv.  488. 

Tennessee  statute  does  not  require  company  to  have  more  than  reasonable 
number  of  brakemen.  It  does  not  require  one  to  each  car.  Dinwiddle  «.  Louis- 
ville &  N.  R  Co.,  XV.  488. 

When  person  was  killed  in  running  on  track  in  front  of  train  at  night  to  board 
train  on  another  track,  the  act  amounts  to  an  exposure  to  obvious  or  unnecessary 
danger  withhi  meanhig  of  life-insurance  policy.  Tuttle  o.  Travellers'  Ins.  Co., 
XV,  490. 

TBESTLB-WOBX. 

Servant  may  recover  for  injury  occasioned  in  part  by  defect  in  trestle-work 
and  in  part  by  negligence  of  feUow-servants.    Elmer  «.  Ii0<^e,  xr.  800. 

TVBV-TABLB. 

When  sleigh  was  injured  in  street  by  projecting  catch  of  turn-table  of  street- 
car company,  it  was  for  Jury  wliether  or  not  it  was  negligence  on  the_part  of 
the  company  to  retain  that  style  of  turn-table.  Fitts  «.  Cream  City  R  Co.. 
XV.  462. 

VLTSA  yiBSfl. 

As  to  the  rights  and  powers  of  stockholders  to  annul  ultra  vires  afrreement 
entered  into  by  officers.  Metropolitan  Elevated  R  Co.  «.  Mitnhf^ttftn  R  Co.  et 
al.,  XV.  1. 
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UBITED  RATXi  OOUXM. 

The  latest  decisioD  of  a  State  court  will  not  be  foUowad  by  the  Sapreine 
Court  of  the  United  States  when  it  is  in  conflict  with  preTious  decimons  and  when 
not  made  at  time  when  rights  in  suit  were  aoquired.  Carroll  Co.  e.  Smith,  xr. 
606;  Green  Co.  v.  Conness,  r7.  613. 

Suit  in  U.  8.  Circuit  Court  on  municipal  bonds  hv  citizen  of  another  State 
holding  bonds  bv  assignment  for  purposes  of  suit  only,  will  be  dismissed  alto- 
gether as  to  bonds  owned  by  citizens  of  same  State  as  municipality,  and  also  as 
to  bonds  owned  by  citizens  of  other  States  to  a  less  amount  than  $600.  Bernards 
Township  e.  Stebbins,  xr.  684. 

Where  State  court  has  decided  that  acknowledgment  of  trust  deedjriTing 
preference  is  insul&cient,  U.  8.  court  will  not  pass  on  point  anew.  Hay  e. 
Alexandria  &  W.  R  Co.,  zr.  647. 

City  without  authority  guaranteed  payment  of  railroad  bonds,  and  on  maturity 
paid  same  and  took  assignment  The  State  court  held  that  the  trust  deed  given 
to  secure  the  bonds  enured  to  benefit  of  city.  U.  S.  court  in  subsequent 
litigation  followed  State  court.    Hay  e.  Alexandria  &  W.  R.  Co.,  xy.  647. 

Four  judgments  were  assigned  to  A,  a  non-resident:  two  were  assigned  by 
residents  and  two  by  non-residents.  JBeld  that  A  might  sue  in  Federal  court 
to  have  entry  of  fraudulent  satisfaction  on  all  four  set  aside.  Hay  e.  Alexandria 
&  W.  R  Co..  xy.  647. 

Federal  court  will  not  leyiew  action  of  State  court  where  Federal  question 
raised  was  not  raised  below  and  State  court  could  not  therefore  pass  upon  it. 
Santa  Cruz  Co.  Superrisors  e.  Santa  Cruz  R  R  Co.,  xy.  661. 

WAess. 

In  action  for  wages,  court  should  pass  upon  question  whether  servant  has  not 
by  accepting  extra  compensation  msde  him  on  lease  of  road  waived  his  right  to 
three  months'  notice  of  termination  of  his  employment.  Nashua  &  Lowell  R 
R  Co.  «.  Paige,  xv.  120. 

In  suit  for  wases  by  carpenter,  company  set  up  as  defence  a  cross-claim  for 
damages  to  engine  caused  by  negligence  of  plaintiff  who  had  been  specially 
assigned  to  watch  it  for  one  night.  jffM  that  the  set-off  could  only  be  allowed 
to  the  extent  of  plaintiff's  wases  for  that  niffht.  The  residue  of  set-off  being 
founded  on  cro8S>action  of  which  court  had  no  Jurisdiction  was  not  allowed, 
though  defendant  did  not  ask  judnnent  for  possible  surplus  in  his  favor. 
Emery  e.  St.  Loub,  K.  &  N.  W.  ft.  Co..  xv,  122. 

In  action  for  wages,  defendant  may  set  off  damages  occasioned  to  him  by  neg- 
ligence of  plaintift  in  his  employment,  and  may  have  Judgment  for  any  balance 
due  hiuL    Harlan  e.  St  Paul,  H.  &  M.  R  Co.,  xv.  180. 

WAIYSB. 

Question  as  to  whether  servant  aco^tfng  extra  compensation  made  him  on 
lease  of  road  has  or  has  not  waived  right  to  three  months'  notice  of  termination 
of  his  employment  is  for  court.    Nashua  &  Lowell  R  R  Co.  e.  Pftige,  xv.  120. 
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